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to  transact  business  in  Oregon,  and  tbat  any  act  done 
therein  by  such  corporation  before  the  appointment  of  such 
resident  attorney,  is  null  and  yoid;  and  to  the  same  effect 
is  the  decision  of  the  supreme  court  of  the  state  in  Bank  of 
British  Columbia  v.  Page,  6  Or.  431. 

In  reply  to  this,  the  plaintiff  contends  that  the  contract  of 
insurance  was  not  made  in  Oregon,  but  in  Wisconsin,  and 
is  therefore  valid,  notwithstanding  the  Oregon  statute. 
The  facts  bearing  upon  this  question  appear  to  be,  that  the 
application  for  the  policy  was  made  at  Portland,  Oregon,  on 
September  22,  1870,  to  O.  B.  Gibson,  the  agent  of  the 
plaintiff,  then  resident  here,  who  then  stated  thereon  that 
the  ^'renewals"  were  to  be  made  at  the  Portland  agency; 
and  was  by  him  forwarded  to  the  plaintiff,  who,  on  October 
19,  1870,  at  Milwaukee,  Wisconsin,  forwarded  the  policy, 
signed  by  its  president  and  secretary,  to  said  Gibson  at 
Portland,  Oregon,  who  then,  delivered  the  same  to  the  in- 
sured, and  received  from  him  the  first  quarterly  premium  of 
twenty-six  dollars  cash  and  thirty-nine  dollars  and  twenty- 
eight  cents  in  his  note.  The  policy  contains  this  clause : 
'*7.  This  policy  shall  not  take  effect  and  become  binding 
on  the  company  until  the  premium  shall  be  actually  paid, 
during  the  life-time  of  the  person  whose  life  is  assured,  to 
the  company  or  some  person  authorized  to  receive  it,  who 
shall  countersign  the  policy  on  receipt  of  the  premium." 

The  policy  is  "Countersigned  by  O.  B.  Gibson,  agent." 

Generally  speaking,  the  validity  of  a  contract  is  to  be 
decided  by  the  law  of  the  place  where  it  is  made;  and  if 
valid  or  void  there,  it  is  valid  or  void  everywhere.  The 
few  exceptions  to  this  rule  need  not  be  mentioned  in  the 
application  of  it  to  this  case.  (Story *s  Con.  Laws,  sec.  242 
(1)  et  aeq,;  Cooley's  Const.  Lim.  286;  Cox  v.  United  States,  6 
Pet.  203;  Hyde  v.  Goodnow,  3  N.  Y.  269;  In  re  PiUock,  2  Saw, 
428.)  Where,  then,  was  this  contract  made?  in  Wisconsin 
or  Oregon  ?  The  answer  to  this  question  involves  the  in- 
quiry, where  did  the  final  act  take* place  which  made  the 
transaction  a  contract,  binding  upon  the  parties  ? 

The  premium  was  paid  to  the  agent  of  the  plaintiff  at 
Portland,  who  then  and  there  countersigned  and  delivered 
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ihe  policy.  This  was  the  consummation  and  completion  of 
the  contract.  But  to  put  this  beyond  a  doubt,  the  policy 
itself  declares  that  it  shall  not  be  binding  on  the  company, 
until  these  acts  are  performed.  And  until  it  was  binding 
upon  the  company,  it  was  not  binding  on  the  applicant — in 
short,  it  was  not  yet  a  contract,  but  only  a  proposition. 
(Pomeroy  v.  Manhattan  i.  Ins,  Co.,  40  111.  400;  Tfiiaivg  v. 
Great  Western  Ins.  Co.,  Ill  Mass.  109;  Wood  F.  Ins.  189  and 
n.  2;  Bardie  v.  St.  Louis  il.  L.  Ins.  Co.,  26  La.  An.  242; 
Si.  Louis  M.  L.  Ins.  Co:  v.  Kennedy,  6  Bush,  450.) 

The  case  of  Hyde  v.  Goodnoio,  supra,  cited  by  counsel  for 
plaintiff,  is  not  contrary  to  this  conclusion.  There  the  as- 
sured, living  in  Ohio,  applied  to  a  company  in  Ne\#  York, 
through  its  local  agent  and  surveyor,  for  insurance,  sending 
with  his  application  a  premium  note  and  the  report  of  the 
surveyor  thereon.  The  company  accepted  the  application 
in  New  York,  and  mailed  the  policy  direct  to  the  applicant 
in  Ohio,  which,  in  accordance  with  its  by-law,  contained  the 
stipulation  that  it  should  not  be  binding  until  the  applica- 
tion and  premium  note  were  deposited  in  the  office  of  the 
company  and  approved  by  its  directors.  The  contract  if 
made  in  Ohio,  was  illegal  and  void,  because  the  company 
was  not  authorized  to  transact  business  there,  but  in  a  suit 
upon  the  premium  note  against  the  maker  in  New  York,  the 
court  held  that  the  contract  was  made  in  the  latter  state, 
and  therefore  valid,  because,  when  the  application  was  ap- 
proved and  the  policy  deposited  in  the  mail,  at  New  York, 
addressed  to  the  defendant,  the  contract  was  then  and 
thereby  execuled,  and  became  binding  on  the  parties 
thereto.  An  offer  by  mail  to  insure  certain  property  and 
an  acceptance  by  letter  of  the  proposition,  constitute  a 
valid  contract  at  and  from  the  place  and  date  of  mailing 
such  letter  of  acceptance.  (Tayloe  v.  The  Mei'cJiauts'  F.  Ins. 
Co.,  9  How.  398.) 

But  admitting  that  the  contract  of  insurance  in  this  case 
was  made  in  Oregon,  and  is  therefore  illegal  and  void,  the 
plaintiff  contends  that  it  is  entitled  to  the  relief  sought 
upon  the  ground  that  the  defendant  Jeremiah  obtained 
money  from  it,  to  which  he  was  not  entitled,  by  means  of 
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the  false  and  fraudalenfc  representations  concerning  the 
death  of  Moses  Elliott.  In  answer  to  this  proposition,  the 
defendant  insists,  that  this  suit,  if  not  brought  directly 
upon  the  illegal  contract  of  insurance,  is  brought  upon  an 
implied  one,  to  the  effect  that  the  defendant  would  return 
the  money  thus  obtained  from  the  plaintiff;  and  that  such 
implied  contract  arises  immediately  out  of,  and  is  connected 
with  the  original  illegal  one,  and  is  therefore  illegal  itself, 
citing  McCansla'iidY.EaUton,  12  Nev.  195;  McBltiirY.  Gihbea^ 
17  How.  233;  Armstrong  v.  Toler,  11  Wheat.  258;  Dillon  v. 
AUen,  46  Iowa,  299.  But  it  is  a  mistake  to  suppose  this  suit 
is  brought  upon  a  contract  actually  made  or  attempted  to  be 
made  by  the  parties,  and  within  the  purview  or  operation  of 
the  prohibition  of  the  statute,  or  at  all.  On  the  contrary,  it 
is  a  suit  brought  to  recover  money  obtained  by  the  defend- 
ant from  the  plaintiff,  not  upon  the  void  contract  of  insur- 
ance, but  by  the  fraud  of  the  defendant.  True,  the  plaintiff 
might,  at  common  law,  upon  the  facts,  have  maintained  as- 
sumpsit  for  money  had  and  received  by  the  defendant  to  the 
plaintiff's  use,  and  the  law,  in  the  interest  of  justice  and  by 
way  of  promoting  the  remedy,  which  was  in  form  ex  con^ 
tractu,  would  have  implied  a  promise  on  the  part  of  the  de- 
fendant to  pay.  But  this  would  not  have  been  a  contract 
arising  out  of  the  void  and  illegal  one,  nor  in  any  respect 
an  affirmance  of  its  validity,  but  only  an  implication  or  fic- 
tion of  law,' that  upon  the  facts — the  plaintiff  being  enti- 
tled ex  ceqno  el  bono  to  recover  the  money  which  the  defend- 
ant had  wrongfully  obtained  from  it — he  promised  to  repay 
the  same. 

The  case  of  Gaits  v.  Phalen,  2  How.  378,  is  directly  in 
point  and  decisive  of  the  one  at  bar  upon  this  question.  In 
it  the  supreme  court  held  that  when  a  person  was  employed 
to  draw  an  illegal  lottery  and  secretly  procured  a  ticket 
therein  to  be  purchased  in  the  name  of  another  for  himself, 
and  thereafter  fraudulently  pretended  that  suck  ticket  drew 
a  prize  of  fifteen  thousand  dollars,  which  was  paid  by  the 
proprietors  in  ignorance  of  the  fraud,  they  might  main- 
tain an  action  against  the  drawer  to  recover  the  amount  so 
fraudulently  obtained.    In  delivering  the  opinion  of  the 


Dist.  On]    NoBTHWESTEBN  Ins.  Oo.  V.  Elliott.  23 

1880.]  Opinion  of  the  Court—Deady,  J. 

court,  Mr.  Jastice  Baldwin  said:  "The  facts  of  the  case 
present  a  scene  of  deeply  concocted,  deliberate,  gross,  and 
most  wicked  fraud,  which  the  defendant  neither  attempted 
to  disprove  nor  mitigate  at  the  trial,  the  consequence  of 
which  is,  that  he  has  not,  and  cannot  have  any  better 
standing  in  court  than  if  he  had  never  owned  a  ticket  in  the 
lottery,  or  it  had  never  been  drawn.  So  far  as  he  is  con- 
cerned, the  law  annuls  the  pretended  drawing  of  the  prize 
he  claimed;  and  in  point  of  law,  he  did  not  draw  the  lot- 
tery; his  fraud  avoids  not  only  his  acts,  but  places  him  in 
the  same  position  as  if  there  had  been  no  drawing  in  fact, 
and  he  had  claimed  and  received  the  money  of  the  plaintiffs, 
by  means  of  any  other  false  pretence,  and  he  is  estopped 
from  avowing  that  the  lottery  was  in  fact  drawn.  *  *  ♦ 
The  transaction  between  the  parties  did  not  originate  in  the 
drawing  of  an  illegal  lottery;  the  money  was  not  paid  on  a 
ticket  which  was  entitled  to  draw  the  prize;  it  was  paid 
and  received  on  the  false  assertion  of  the  fact;  the  contract 
which  the  law  raises  between  them  is  not  founded  on  the 
drawing  of  the  lottery,  but  on  the  obligation  to  refund  the 
money  which  has  been  received  by  falsehood  and  fraud,  by 
the  assertion  of  a  drawing  which  never  took  place.  To  state 
is  to  decide  such  a  case." 

So  here,  assuming,  as  this  defense  admits,  that  this  money 
was  obtained  from  the  plaintiff  as  alleged  in  the  bill,  the 
trust  or  contract  which  the  law  raises  or  implies  between 
the  parties  is  not  founded  on  the  illegal  contract  of  insur- 
ance, but  on  the  obligation  of  the  defendant  to  refund  the 
money  which  he  obtained  from  the 'plaintiff  by  falsehood 
and  fraud — by  the  assertion  and  representation  of  a  death 
which  never  took  place.  To  state  such  a  case  is  to  decide 
it  also.  Indeed,  it  appears  to  me,  that  if  the  defendant  had 
robbed  the  agent  of  the  plaintiff  in  this  state  of  this  money 
on  the  highway,  he  might  with  as  good  grace  defend  an 
action  to  recover  the  stolen  property  on  the  ground  that  the 
plaintiff  was  not  authorized  to  do  business  in  this  state,  as 
in  the  present  case.  Although  the  defendant  was  not  au- 
thorized to  do  an  insurance  business  in  this  state,  this  fact 
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did  not  license  the  defendant  to  rob  or  defraud  it  under 
pretence  of  doing  such  business  with  it. 

The  answer  also  makes  the  objection  that  the  plaintiff  is 
not  capable  of  suing  in  this  state,  because,  as  alleged,  it 
has  not  yet  properly  complied  with  the  laws  of  this  state 
authorizing  it  to  do  business  here.  But  without  stopping 
to  consider  whether  this  objection  should  not  have  been 
taken  by  plea  in  abatement  or  what  is  the  effect  of  the 
proof  upon  the  point,  it  is  sufficient  to  say  that  the  plaint- 
iff, being  a  citizen  of  Wisconsin,  may  sue  in  this  court 
whether  it  is  authorized  to  do  business  in  the  state  or  not. 
The  state  cannot  deprive  a  citizen  of  another  state  of  the 
right  to  sue  in  the  national  court,  nor  has  it  attempted  to 
do  so.  The  '*  business"  which  a  foreign  insurance  com- 
pany is  prohibited  from  doing  in  this  state  before  comply- 
ing with  its  laws,  is  the  business  of  insurance,  and  not  the 
mere  bringing  or  maintaining  of  a  suit  in  this  court. 

It  only  remains  to  dispose  of  the  question  of  fact — did 
Jeremiah  Elliott  obtain  this  money  from  the  plaintiff  by 
means  of  false  representations  as  to  the  death  of  Moses,  as 
alleged  in  the  bill?  The  joint  answer  of  Jeremiah  and  Arty 
Mesy,  his  wife,  denies  the  allegations  of  the  bill  in  this  re- 
spect, but  while  Jeremiah  was  examined  as  a  witness  on 
his  own  behalf,  before  the  examiper,  the  wife  was  not  pro- 
duced. The  reason  for  this  omission  is  left  to  be  inferred 
from  the  circumstances,  but  it  is  not  improbable  that  the 
wife  might  verify  an  answer  before  a  notary  with  her  hus- 
band, that  she  could  not  or  would  not  support  in  detail 
upon  a  cross-examination  by  counsel  before  the  examiner. 
Besides,  there  are  three  sons  of  the  defendant  Jeremiah — 
Madison,  Marion,  and  Andrew — and  one  daughter — ^Mary 
Ann — who  ought  to  be  material  witnesses  in  this  case,  and 
have  not  been  called  or  examined  by  him;  and  the  first  of 
these,  Madison,  is  a  defendant  in  this  suit,  who  has  an- 
swered, simply  denying  the  fraud  "as  to  himself." 

The  evidence  taken  is  quite  voluminous  and  in  some 

material  particulars  conflicting   and  unsatisfactory.     But 

the  weight  and  direction  of  all  the  evident  and  controlling 

'ces  in  the  case  tend  strongly  to  the  conclusion 
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that  tlie  money  was  obtained  from  the  plaintiff  by  fraud — 
that  Moses  Elliott  was  not  drowned  in  the  Golambia,  but 
at  the  commencement  of  this  sait  was  still  alive  and  prac- 
tically living  with  the  Elliotts,  nnder  the  assumed  name  of 
Frank  Williams. 

It  is  admitted,  or  satisfactorily  appears  from  the  evidence, 
that  in  September,  1869,  Moses  Elliott  came  from  Iowa  to 
the  Pacific  coast,  and  that  in  June,  1870,  the  father  and 
mother,  with  their  children,  Madison,  Marion,  Andrew, 
Eldora,  and  Mary  Ann,  came  to  Portland  direct  from  Iowa, 
and  that  Moses  was  either  here  at  the  time  or  came  with 
them  from  Nevada.  The  father  and  sous  got  employment 
at  the  Eagle  Cliff  cannery,  on  the  lower  Columbia,  and  in 
the  fall  the  family  moved  to  Columbia  county,  Oregon,  near 
Westport,  where  Jeremiah  took  up  a  quarter  section  of  land 
under  the  pre-emption  law,  upon  which  he  lived  until  his 
removal  to  Jackson  county,  in  the  fall  of  1873.  W.  H.  Dear- 
doff,  a  half-brother  of  Arty  Mesy's,  and  who  came  to  Oregon 
some  time  before  the  Elliotts,  lived  with  them.  The  house 
was  a  small  cabin  of  two  rooms,  built  of  old,  round  logs, 
and  contained  very  little  furniture,  and  that  of  no  value. 
Neither  the  father  nor  the  sons  appear  to  have  had  any 
special  trade  or  vocation.  Moses  worked  some  in  the  can- 
nery and  getting  out  piles  and  stave  timber,  but  preferred 
hunting,  to  which  he  was  much  addicted.  The  mother  took 
in  washing;  and,  to  all  appearances,  they  were  very  poor — 
living  from  hand  to  mouth,  and  so  represented  themselves 
to  the  neighbors. 

At  the  time  the  insurance  was  effected  with  the  plaintiff 
on  the  life  of  Moses,  he  was  a  poor,  illiterate  youth  of 
eighteen  or  twenty  years  of  age,  without  any  one  specially 
dependent  upon  him  or  interested  in  his  life,  and  without 
any  particular  means  of  making  money  enough  to  support 
himself  and  pay  a  yearly  cash  premium  of  one  hundred  and 
four  dollars,  which  he  might  reasonably  expect  to  do  for 
the  next  forty  years,  and  for  the  benefit  of  he  knew  not 
whom.  At  the  same  time  he  had  a  ten-year  endowment 
policy  in  the  Union  Mutual  of  Maine,  upon  which  the  yearly 
premium  was  two  hundred  and  seventeen  dollars,  and  which 
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was  countersigned  and  probably  delivered  at  Chicago,  Illi- 
nois, on  August  30,  1869,  thus  making  the  yearly  premiums 
which  Moses  undertook  to  pay,  three  hundred  and  twenty- 
four  dollars. 

It  is  also  morally  certain,  that  this  insurance  upon  the 
life  of  Moses,  although  obtiiined  in  his  own  name,  and  ap- 
parently for  his  benefit,  was  really  procured  and  carried  by 
the  father,  and  intended  for  his  use  and  benefit.  It  appears 
he  was  present  when  the  application  was  made  to  Gibson, 
and  evidently  conducted  the  negotiation,  and  within  a  short 
time  after  the  policy  was  received,  without  any  considera- 
tion or  excuse  therefor,  assigned  it  to  himself,  "for  his 
sole  use  and  benefit" — signing  the  name  of  the  assured  to  the 
assignment,  as  if  the  instrument  was  his  own,  and  the  boy*3 
name  had  been  merely  used  in  the  transaction  as  a  conven- 
ience or  make-believe. 

The  defendant  Jeremiah  alleges  that  on  June  24,  1871, 
Moses  Elliott,  while  assisting  his  uncle,  W.  H.  Deardoff, 
with  a  raft  on  the  Columbia  river,  a  few  miles  below  West- 
port,  fell  into  the  river  and  was  drowned;  that  no  person 
witnessed  the  circumstance,  except  said  Deardoff,  and  he 
reported  the  fact  to  the  defendant,  who  searched  for  his 
body,  but  was  unable  to  find  it.  The  plaintiff  alleges  that 
this  story  is  a  falsehood,  devised  by  the  defendant  to  ena- 
ble him  to  fraudulently  collect  the  insurance  on  Moses'  life. 

It  appears  from  the  evidence  that  Jeremiah,  after  procur- 
ing the  payment  of  the  insurance  on  Moses'  life  in  the  fall 
of  1873,  went  to  Jackson  county,  Oregon,  where  he  pur- 
chased the  real  property  and  sheep  mentioned  in  the  bill, 
with  a  portion  of  said  money,  and  before  the  close  of  the 
year  romoved  his  family  there,  where  he  has  ever  since  re- 
sided j  that  soon  after  Moses  Elliott  made  his  appearance  in 
that  oouutry  under  the  assumed  name  of  Frank  Williams, 
where  at  first  he  kept  in  the  mountains  and  followed  hunt- 
ing,  but  after  a  time  herded  sheep  with  and  for  the  Elliotts 
in  tbo  mountain  ranges,  and  lived  with  them  in  the  settle- 
ment much  of  the  time,  claiming  to  be  a  cousin  of  the 
'^"'  -^it  boys,  and  was  at  the  house  of  Jeremiah  on  the  night 
yhev  20,  1879,  when  the  process  in  this  case  was 
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served  on  the  latter;  that  he  left  the  neighborhood  the  next 
day  with  the  knowledge  of  Jeremiah,  and  has  not  been 
seen  or  heard  of  since. 

There  is  conflicting  evidence  as  to  the  identity  of  Moses 
Elliott  and  Frank  Williams,  but  that  which  denies  it  is 
from  some  of  the  Elliotts  and  persons  who  never  saw  Moses 
before  he  was  said  to  have  been  drowned.  The  cironm- 
stauce  most  relied  npon  to  disprove  the  identity  is  a  differ- 
ence in  height  and  beard.  But  between  1870  and  1875  or 
1879  there  was  probably  a  marked  change  in  both  the 
height  and  beard  of  a  youth  of  the  age  of  Moses.  And 
nothing  is  more  unreliable  than  the  guess  of  the  average 
person  as  to  the  height  of  another — particularly  when  that 
other  is  absent  or  out  of  sight.  It  is  probable  that  a  per- 
son's ordinary  acquaintances  will,  particularly  in  his  ab- 
sence, differ  as  much  as  two  inches  in  estimating  his  height. 
From  the  evidence  I  conclude  that  Frank  Williams  is  very 
near  five  feet  eleven  inches  high — ^not  to  exceed  that. 

The  defendant  Jeremiah,  in  his  affidavit  of  October  11, 
1872,  says  he  thinks  that  Moses  was  five  feet  nine  inches 
high  ''at  the  time  of  his  insurance" — in  the  fall  of  1870. 
Between  then  and  1879  or  1875  it  is  probable  that  he  grew 
an  inch,  and  the  other  inch,  or  part  of  one,  may  be  fairly 
accounted  for  by  the  ordinary  difference  in  estimates  of 
height. 

But  there  is  a  circumstance  in  favor  of  the  identity  of  the 
persons  about  which  there  is  no  doubt,  that  outweighs  all 
such  supposed  differences  in  height  and  beard.  Moses 
Elliott  had  lost  the  two  middle  fingers  of  his  right  hand 
just  below  the  middle  joint,  and  so  has  Williams.  Those 
of  the  former  were  cut  off  when  he  was  a  mere  child  by  a 
hatchet  in  the  hands  of  his  brother,  and  the  appearance  of 
Williams'  hand  shows  plainly  that  he  lost  his  in  early  life. 
It  may  be  possible  to  find  two  men  in  the  world  thus  sim- 
ilarly marked,  but  barely  so;  and  the  fact  is  sufficient,  in  the 
absence  of  any  well-established  and  controlling  circum- 
stance to  the  contrary,  to  establish  identity.  If,  notwith- 
standing the  similar  loss  of  the  fingers,  it  satisfactorily  ap- 
peared that  Frank  had  coal-black  hair  and  ejea,  while 
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Moses  had  bright  red  hair  and  blue  eyes,  then  the  evidence 
of  identity  from  this  fact  would  be  overcome,  for  it  is  even 
more  probable  that  two  men  should  be  so  similarly  wounded 
in  the  hand,  than  tliat  the  same  person  should  have  red  hair 
and  blue  eyes  in  1870,  and  black  hair  and  eyes  in  1875  or 
1879.  But  there  is  no  such  contradictory  and  controlling 
circumstance  in  this  case.  On  the  c(jntrary,  every  particle 
of  the  evidence  entitled  to  credence  points  with  more  or 
less  directness  and  certainty  to  the  conclusion  that  Moses 
Elliott  and  Frank  Williams  are  one  and  the  same  person. 

Again,  there  is  the  direct  and  positive  testimony  of  John 
Dunn.  He  is  a  disinterested  witness,  and  his  position  and 
employment  indicate  that  he  is  reliable.  He  worked  in  the 
Eagle  Cliff  cannery  in  1870,  when  Moses  Elliott  was  there, 
and  has  been  foreman  of  the  establishment  for  the  past  four 
years.  He  says  he  worked  in  the  same  cannery  with  Moses 
for  a  month  or  more,  and  during  that  time  ate  at  the  same 
table  and  slept  in  the  same  house  with  him.  In  October, 
1879,  at  the  request  of  the  agent  of  the  plaintiff,  he  went 
with  Mr.  Neill,  the  prosecuting  attorney  of  Jackson  county, 
to  the  cabin  on  the  sheep  ranch,  where  Frank  Williams  was 
staying — saw  him,  and  heard  Neill  talk  with  him,  and  he 
swears  unqualifiedly  that  he  is  the  Moses  Elliott  whom  he 
knew  at  the  cannery. 

But  the  failure  of  Jeremiah  to  produce  the  best  evidence 
upon  this  point,  or  to  account  for  not  doing  so,  is  a  circum- 
stance that  warrants  the  inference  that  such  evidence  would 
have  been  in  fa\or  of  the  identity.  W.  H.  Deardoff  is  the 
half  brother  of  Arty  Mesy,  and  is  the  only  witness  of  the 
alleged  drowning  of  Moses.  He  came  to  Oregon  two  years 
before  the  Elliotts,  and  lived  with  them  in  Columbia 
county — at  least  until  1872.  He  was  present  when  Gibson 
was  applied  to  for  the  insurance  on  Moses'  life,  and  seems 
to  have  taken  some  interest  in  the  transaction.  He  knows, 
if  any  one  does,  whether  Moses  was  drowned  or  not,  and 
whether  Frank  Williams  is  his  alias  or  not.  Frank  Will- 
iams lived  with  and  about  the  defendant  for  years  before 
the  commencement  of  this  suit.     His  testimony  upon  the 
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subject  of  his  identity  and  particularly  an  inspection  of  his 
person  would  be  very  material  in  this  case. 

Why  are  not  these  persons  examined  as  witnesses,  or  the 
failure  to  do  so  accounted  for  ?  They  are  the  relatives  and 
friends  of  the  defendant,  and  may  reasonably  be  supposed 
to  be  within  his  control  or  knowledge,  and  willing  to  assist 
Lim  if  they  could.  The  reasonable  inference  is  that  the 
defendant  dared  not  call  them,  and  that  in  the  case  of  Will- 
iams he  sent  the  witness  out  of  the  country  as  soon  as  he 
was  aware  of  the  commencement  of  the  suit. 

Neither  is  Madison  Elliott  called.  He  is  the  son  of  the 
defendant,  and  lives  near  him,  and  ought  to  be  able  to 
state  whether  Frank  Williams  is  Moses  Elliott  or  not,  and 
the  inference  is  that  the  defendant  knew  or  thought  he 
would  not  testify  against  their  identity,  and  therefore  did 
not  examine  him.  So  with  the  mother,  Arty  Mesy  Elliott; 
she  knows  whether  frank  Williams  is  the  child  she  bore 
and  '*  called  his  name  Moses"  or  not.  And  although  she 
has  in  the  joint  answer  of  herself  and  husband  affirmed  in 
effect  that  they  are  not  identical,  I  cannot  but  think  that 
if  such  was  the  fact  she  would  have  been  examined  as  a 
witness  upon  that  point,  and  given  an  opportunity  to  say  so 
explicitly,  subject  to  cross-examination. 

By  way  of  preventing  the  real  property  mentioned  in  the 
bill  from  being  taken  to  satisfy  any  decree  which  the 
plaintiff  may  obtain  in  this  case,  the  defendant,  Jeremiah, 
has  set  up  and  testified  to  a  story  to  the  effect  that  this 
property  was  bought  with  the  separate  funds  of  his  wife. 
In  brief  it  is  this:  That  Jeremiah  and  Arty  Mesy  were 
married  in  Ohio,  in  1843,  and  in  1857  the  latter  received 
from  her  father's  estate  one  thousand  five  hundred  dollars, 
which,  in  1858,  they  converted  into  gold  and  carried  with 
them  to  Iowa,  where  they  kept  it  until  the  advent  of 
greenbacks,  when  they  exchanged  the  gold  for  the  latter 
and  then  invested  these  in  5-20's,  so  as  to  swell  the  amount 
to  two  thousand  five  hundred  dollars;  that  in  1870  they 
brought  two  thousand  three  hundred  dollars  of  these 
bonds  to  San  Francisco,  where  they  exchanged  them  at  par 
for  gold  and  brought  the  gold  to  Oregon,  where  they  kept 
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it  "  under  lock  and  key,  in  an  elk-skin  purse,**  until  the  fall 
of  1873,  when  the  defendant  purchased  this  property  with 
two  thousand  and  twenty-five  dollars  of  this  money,  and 
took  the  conveyances  therefor  to  his  wife. 

In  the  light  of  the  established  circumstances  of  the  case, 
the  story  is  a  very  improbable  one,  and  the  contradictions 
and  absurdities  with  which  Jeremiah  Elliott  has  filled  his 
testimony,  in  the  attempt  to  support  it,  make  .it  utterly  un- 
worthy of  belief.  When  the  plaiutifif  paid  him  with  a  check 
on  New  York,  he  gave  the  same  to  the  National  bank  of  this 
city  for  collection,  but  apparently  he  was  in  such  urgent 
need  of  money  that  he  could  not  wait  from  the  first  to  the 
eighteenth  of  the  month,  when  the  collection  was  tele- 
graphed, but  got  six  hundred  dollars  on  interest  from  the 
bank  on  the  security  of  the  check,  and  yet  he  testifies  that 
at  that  very  time  his  wife  had  two  thousand  three  hundred 
dollars  in  gold  lying  idle,  and  he  had  nine  hundred  and 
fifty  dollars  of  his  own  in  bonds. 

In  the  language  of  the  court  in  Caiia  t.  Phelan,  supra,  this 
transaction  seems  to  have  been,  on  the  part  of  Jeremiah 
Elliott,  '^a  deeply  concocted,  deliberate,  gross,  and  most 
wicked  fraud."  There  must  be  a  decree  that  the  plaintiff 
recover  of  the  defendant,  Jeremiah,  the  sum  of  seven  thou- 
sand nine  hundred  and  thirty-one  dollars  and  ninety- 
seven  cents,  with  legal  interest  from  October  1,  1873,  to- 
gether with  costs,  and  that  the  property  mentioned  in  the 
bill  be  held  by  the  parties  claiming  it  in  trust  for  the 
plaintiff,  and  that  the  same  be  sold  to  satisfy  this  decree. 


In  Re  South  Mountain   Consolidated  Mining 
Company,  Bankrupt. 

DiSTaioT  Court,  District  op  California, 
Januart  10,  1881. 

1.  Stockholders  of  Mining  Corporation— Li  ability— Assessments. — The 
stockholders  of  mining  coqx>ration8  organized  under  the  laws  of  Cali- 
fornia, as  the  bankrupt  corporation  in  this  case  was  organized,  incur  no 
liability  ex  contractUy  either  express  or  implied,  to  pay  in,  either  for  the 
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prosecntion  of  the  enterprise  or  the  payment  of  the  debts  of  the  company, 
the  nominal  par  value  of  their  shares. 

2.  Personal  Liability  for  Assbssmbnts. — Unless  stockholders  of  a  corpora- 

tion have  subscribed  for  stock,  or  are  the  successors  of  subscribers,  as- 
sessments levied  on  their  stock  can  be  enforced  only  by  the  sale  of  their 
shares. 

3.  Section  349  of  the  California  Code  of  Civil  Procedure  does  not  cre- 

ate any  personal  liability  for  assessments,  unless,  from  the  terms  of  the 
stockholders'  subscription,  such  liability  was  incurred. 

4.  The  Remedy  of  Creditors  against  the  stockholder  personally  is  limited 

and  defined  by  section  322  of  the  code. 

Before  Hoffman,  District  Judge. 
James  A.  Waymire,  attorney  for  creditors. 
A.  L.  RhodeSy  J,  B.  Crockett^  arid  W.  H,  H.  UaH,  of  connsel. 
McAllister  dk  Bergin,  attorneys  for  Willirfm  "Willis. 

Hoffman,  J.  At  the  request  of  counsel,  I  indicate  the 
grounds  for  the  denial  of  the  application  heretofore  made, 
to  order  an  assessment  to  be  leyied  on  the  shareholders  of 
the  above  corporation.  The  assessment  is  asked  for  with 
the  object  of  collecting  the  same  by  suits  in  personam 
against  delinquent  shareholders.  The  question  whether 
they  are  personally  liable  must,  therefore,  first  be  deter- 
mined. . 

I  do  not  question  the  power  of  the  court  to  compel  con- 
tribution of  unpaid  subscriptions  to  the  capital  stock  of  an 
insolvent  corporation  for  the  purpose  of  paying  its  debts. 
{Upton  v.  Tribilcock,  91  U.  S.  48;  Sanger  y.  Upton,  Id.  60 
Chihh  V.  Upton,  95  Id.  665;  Pullman  v.  Upton,  96  Id.  328 
TnruhuU  v.  Payson,  95  Id.  420;  Bank  v.  Case,  99  Id.  528 
Hatch  V.  Dana,  100  Id.) 

Nor  do  I  deny  that  a  promise  to  pay  for  shares  of  stock 
will  be  implied  from  the  fact  of  subscribing  for  tliem.  (14 
Wend.  20;  12  Conn.  499;  2  Mete.  (Ky.)  314;  13  111.  514; 
Id.  604.) 

And  the  acceptance  and  holding  of  a  certificate  of  stock 
will  have  the  same  effect.     (91  U.  8.  48;  Id.  60.) 

Nor  is  it  necessary  to  create  a  liability  as  stockholder 
that  a  certificate  shall  have  been  issued.  (37  Me.  76;  19 
Pick.  564;  32  Md.  393;  22  N.  Y.  551;  16  Mass.  94.) 
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Payment  of  assessments  will  estop  an  unregistered  trans- 
feree of  shares  from  denying  his  liability  as  a  shareholder. 
Serving  as  director  or  voting  at  stockholders'  meetings  will 
Lave  the  same  effect.  (60  Me.  468;  36  Miss.  17;  31  Pa.  St. 
489;  38  Id.  81;  6  Man.  &  G.  81.) 

The  acceptance  of  an  assignment  of  a  certificate  in  blank 
will  fix  the  liability  as  stockholder.     (3  Biss.  524.) 

If  a  subscription  be  obtained  by  fraud,  it  must  be 
promptly  repudiated.     (91  U.  S.  45;  95  Id.  667.) 

Nor  will  ignorance  of  the  law  relieve  the  stockholder. 
(91  U.  S.  45.) 

Nor  can  the  corporation  release  the  stockholder  from  his 
liability  so  far  as  creditors  are  concerned;  nor  can  it  accept 
any  other  mode  of  payment  than  money,  unless  full  value 
be  given.     (91  U.  S.  60;  21  Wend.  296;  16  N.  T.  459.) 

The  fact  that  the  company  may  forfeit  and  sell  the  shares 
of  a  delinquent  stockholder  does  not  impair  the  rights  of  a 
creditor  against  him.  (Aug.  &  Ames  on  Corp.,  sees.  549, 
550;  Thompson  on  Liab.  of  Stockh.,  sec.  193,  and  cases 
cited.) 

All  these  positions  which  the  counsel  for  petitioners  have 
maintained  in  their  able  and  elaborate  brief,  I  concede. 

These  principles  apply  to  all  cases  where  an  obligation 
has  been  created  or  incurred  on  the  part  of  the  stockholder, 
to  pay  to  the  corporation  a  certain  sum,  being  the  par  value 
of  the  capital  stock  subscribed  for  or  transferred  to  him. 
The  liability  thus  created  grows  out  of  contract,  express  or 
implied,  and  the  creditors  of  the  corporation  may  avail 
themselves  of  it,  as  of  any  other  chose  in  action  or  equi- 
table assets  of  the  corporation,  on  well-settled  and  familiar 
principles. 

But  the  question  in  this  case  is:  Does  the  acceptance  of 
stock  in  a  mining  corporation,  as  they  are  usually  formed 
in  this  state,  create  any  obligation,  either  by  contract  or 
under  the  law,  to  pay  to  the  corporation  or  to  its  creditors 
the  nominal  par  value  of  the  stock  so  accepted? 

The  mode  in  which  mining  companies  are  formed  in  this 
state  is  familiar  to  us  all.  The  owners  of  the  property,  or 
persons  expecting  to  become  such,  by  complying  with  a  few 
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simple  formalities,  form  themselves,  with  such  others  as 
they  may  take  into  the  association,  into  a  corporation,  to 
which  the  property  is  conveyed.  The  amount  of  the  cap- 
ital stock,  which  is  required  to  be  stated  in  the  certificate 
of  incorporation,  is  usually  fixed  at  a  purely  arbitrary  sum, 
and  divided  into  as  many  shares  as  convenience  or  caprice 
may  dictate.  It  neither  bears  nor  is  intended  nor  supposed 
by  the  public  to  bear  the  slighest  relation  to  the  real  value 
of  the  property — a  value  nearly  always  conjectural,  and 
very  often  imaginary.  It  has  recently  become  the  practice 
to  divide  the  capital  stock  into  one  hundred  thousand  shares 
of  the  value  of  one  hundred  dollars  each,  making  ten  mill- 
ions of  dollars  in  all,  a  sum  which,  it  is  apparent,  can  have 
no  reference  to  any  estimate  of  the  real  or  intrinsic  value 
of  what  is  usually  a  mere  hole  in  the  ground,  supposed  to 
afford  favorable  indications. 

A  striking  proof  of  this  is  afforded  in  the  present  case. 
Among  the  first  acts  of  the  corporation  was  to  place  (in 
effect)  five  thousand  shares  of  their  stock  on  the  market  at 
the  price  of  one  dollar  per  sharei  The  organization  having 
been  effected  and  the  property  conveyed  to  the  company, 
the  stock  is  issued  to  the  former  owners,  to  the  amount 
which  may  have  been  previously  agreed  upon.  The  re- 
mainder is  reserved  for  working  capital,  or  disposed  of  in 
the  market  for  such  prices  as  the  value  and  prospects  of  the 
enterprise  may  justify.  The  purchaser  is,  of  course,  care- 
ful to  know  into  how  many  shares  the  stock  is  divided,  but 
he  is  wholly  regardless  of  the  nominal  and  purely  arbitrary 
par  value  attributed  to  the  shares.  No  subscription  paper, 
memorandum  of  association,  deed  of  settlement,  or  other 
document  creating  either  expressly  or  impliedly  any  ex  con- 
iractu  obligation  to  take  and  pay  for,  at  their  nominal  par 
value,  any  shares  of  stock,  is  signed  by  any  of  the  share- 
holders. 

This  general  account  of  the  mode  of  organizing  mining 
companies  in  this  state  describes  with  sufficient  accuracy 
what  was  done  in  the  case  at  bar.  The  requirements  of  the 
statutes  of  this  state,  with  regard  to  mining  corporations, 
were  strictly  complied  with.     I  am  unable  to  perceive  how 
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any  ex  contraxAu  obligation  on  the  part  of  the  shareholders 
to  take  and  pay  for  their  stock  was  created.  It  may  be  con- 
fidently affirmed,  that  in  no  case  of  this  description  has 
snch  an  obligation  or  liability  been  hUended  to  be  created. 
It  has  on  all  hands  been  supposed  that  the  resources  of  such 
corporations  were  to  be  derived  from  the  sale  of  reserved 
stock,  or  by  levying  assessments,  with  the  power  of  selling 
delinquent  stock.  Creditors  are  protected  by  the  personal 
liability  of  each  shareholder  for  his  'pro  rata  share  of  the 
indebtedness  of  the  corporation. 

It  was  urged  on  the  part  of  the  stockholders,  that  the 
shares  held  by  them  are  to  be  treated  as  fully  paid-up  stock. 
I  do  not  concur  in  this  suggestion.  It  might  have  some 
plausibility  in  cases  where  all  the  stock  has  been  distributed 
among  the  owners  of  the  mine  in  proportion  to  their  re- 
spective interests.  But  where  stock  has  been  reserved,  and 
subsequently  sold  at  perhaps  one  hundredth  part  of  its 
nominal  par  value,  it  can  in  no  sense  be  called  or  treated  as 
fully  paid-up  stock. 

But  even  in  the  case  of  shares  distributed  among  the 
mine  owners,  the  view  suggested  seems  to  me  inadmissible. 
It  is  a  pure  fiction.  The  mine  owners  do  not,  in  fact,  agree 
to  take  the  stock  and  pay  for  it  at  its  nominal  par  value — 
payment  to  be  made  by  conveying  the  mining  ground  at  a 
valuation  extravagantly  in  excess  of  its  real  value.  If  tliey 
had  really  contracted  any  obligation  to  take  and  pay  for  the 
stock,  they  could  not  acquit  themselves  of  it  by  such  a  de- 
vice. (.Sanger  v.  Upton,  91  U.  S.  60;  21  Wend.  296;  16  N.  T. 
459;  14  Johns.  228;  9  Id.  217.) 

To  call  the  stock  fully  paid  up  is  to  admit  the  obligation 
to  take  and  pay  for  it,  and  to  suppose  that  obligation  to 
have  been  fulfilled  in  a  mode  the  law  will  not  permit.  In 
my  view,  no  such  obligation  ex  contractu  was  at  any  time 
created. 

If  the  liability  to  pay  the  nominal  par  value  of  the  stock 
for  the  benefit  of  creditors  exists,  it  must  arise  from  the 
positive  provisions  of  the  statutes,  and  not  from  the  con- 
tracts of  the  parties.  This  question  I  will  now  proceed  to 
examine. 
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The  statutory  provision  by  which  this  liability  is  sup- 
posed to  be  created  is  found  in  the  three  hundred  and  forty- 
ninth  section  of  the  code  of  civil  procedure.  The  previ- 
ous sectiops  of  the  article  of  the  code  contain  detailed  and 
minute  provisions  regulating  the  levying  of  assessments, 
and  with  regard  to  the  sale  of  delinquent  stock.  Section 
349  provides  that  **  on  the  day  specified  for  declaring  the 
stock  delinquent,  or  at  any  time  subsequent  thereto  and 
before  the  sale  of  the  delinqaent  stock,  the  board  of  di- 
rectors may  elect  to  waive  further  proceedings  under  this 
chapter,  for  the  collection  of  delinquent  assessments,  or 
any  part  or  portion  thereof,  and  may  elect  to  proceed  by  action 
to  recover  tfie  amount  of  the  assessment^  and  the  costs  and  ex- 
penses already  incurred,  or  any  part  or  portion  thereof/^  It 
is  this  last  clause  which  is  supposed  to  create  a  legal  lia- 
bility on  the  part  of  the  stockholders  to  pay  assessments 
up  to  the  par  value  of  the  stock,  when  necessary  to  satisfy 
the  indebtedness  of  the  corporation. 

But  to  this  view  there  are  grave,  and,  in  my  judgment, 
insuperable  objections. 

1.  The  statute  does  not  in  termsr  declare  or  create  the 
liability.  It  merely  authorizes  the  directors  "to  elect  to 
proceed  by  actioA  to  recover  the  amount  of  the  assess- 
ments.'* Its  language  would  be  satisfied  by  restrictiog  its 
operation  to  those  cases  where  such  an  action  can  be  main- 
tained; that  is,  to  those  cases  where  stock  has  been  sub- 
scribed for,  and  an  obligation  assumed  to  take  and  pay  for 
it.  In  the  case  of  railroad,  telegraph,  and  wagon-road  as- 
sociations, the  articles  of  incorporation  are  required  to 
state  that  at  least  ten  per  cent,  of  the  capital  stock  sub- 
scribed has  been  paid  in,  and  no  such  corporation  can  be 
organized  until  subscriptions  to  its  capital  stock  have  been 
obtained  in  a  specified  amount  for  each  mile  of  the  con- 
templated work,  and  ten  per  cent,  of  this  amount  must  be 
paid  in  before  the  articles  are  filed.     (Sees.  291-294.) 

By  section  290,  the  articles  of  incorporation  must  set 
forth: 

6.  ''The  amount  of  the  capital  stock,  and  the  number  of 
shares  into  which  it  is  divided." 
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7.  ^'If  there  is  capital  stocky  the  amount  actually  sub- 
scribed, and  by  whom." 

These  provisions  are  retained  in  the  latest  amendments 
to  the  code,  1880.  The  only  meaning  I  can  attach  to  them 
is,  that  the  legislature  contemplated  two  classes  of  corpora- 
tions, in  both  of  which  the  amount  of  the  so-called  capital 
stock  and  the  number  of  shares  into  which  it  is  divided, 
are  required  to  be  stated,  but  in  only  one  of  these  classes 
the  stock  was  supposed  to  be  subscribed  for,  and  an  obliga- 
tion incurred  to  take  and  pay  for  it.  This  latter  class  in- 
cludes, as  we  have  seen,  railroad,  wagon-road,  and  tele- 
graph companies,  and  banking,  insurance,  and  other  asso- 
ciations based  on  capital  paid  in  or  agreed  to  be  paid  in. 
It  is  to  this  class  that  the  clause  giving  the  directors  the 
right  to  elect  "to  proceed  by  action  to  recover  by  action 
the  amount  of  the  assessment"  must,  in  my  judgment,  be 
deemed  to  refer. 

2.  The  argument  of  the  learned  counsel  for  the  creditors 
admitted  that  the  liability  contended  for  was  limited  to  an 
amount  equal  to  the  par  value  of  the  stock  held  by  the 
stockholders,  and  that  it  could  only  be  enforced  for  the 
benefit  of  creditors.  But  if  the  construction  of  section 
349  contended  for  be  sound,  I  fail  to  perceive  on  what 
grounds  this  limitation  or  restriction  can  be  imposed. 

Section  331  authorizes  the  directors  of  corporations  to 
levy  and  collect  assessments  upon  the  capital  stock  for  the 
purpose  of  paying  expemeSy  conducting  business,  or  paying 
debts.  The  statute  nowhere  limits  the  aggregate  of  assess- 
ments that  may  be  levied  to  the  par  value  of  the  capital 
stock,  and  it  has  been  held  by  the  United  States  circuit 
court  for  this  district  that  an  assessment  may  be  levied 
upon  the  full-paid  shares  of  a  subscriber  to  stock  in  a  bank, 
and  his  shares  sold  out  if  the  assessment  be  not  paid. 

Section  349  confers,  as  we  have  seen,  the  right  to  proceed 
by  action  to  recover  any  delinquent  assessment;  and  if  this 
power  be  not  restricted,  as  I  have  suggested,  to  cases 
where  the  stockholder  has,  by  express  or  implied  contract, 
agreed  to  pay,  it  will  extend  to  all  cases  of  assessments 
levied  to  meet  expenses  or  conduct  business,  as  well  as  to 


Dist.  Cal.]  In  Eb  South  Mouktain  Con.  M.  Co.  37 

1881.]  Opinion  of  the  Court — Hoffman,  J. 

pay  debtSy  and  may  be  exercised  against  a  stockholder  who 
has  paid  his  subscription  in  full,  or  who  has  already  been 
assessed  up  to  (he  par  value  of  his  stock.  This  result, 
startliug  and  absurd  as  it  is,  seems  to  be  the  necessary  con- 
sequence of  the  construction  of  section  349  contended  for. 

3.  It  will  not  be  disputed  that  the  ordinary  rule  which 
requires  such  a  construction  to  be  given  to  the  provisions 
of  a  statute  as  will  make  t^em  consistent  and  harmonious 
should  be  applied  to  the  provisions  of  our  code  with  regard 
to  corporations. 

By  section  322,  as  amended  March  15,  1876,  the  individ- 
ual liability  of  a  stockholder  of  a  corporation  is  limited  to 
such  proportion  of  its  debts  and  liabilities  as  the  amount 
of  stock  or  shares  owned  by  him  bears  to  the  whole  stock 
of  the  corporation;  and  on  payment  of  his  proportion  of 
any  debt  due  from  the  corporation  incurred  while  he  was  a 
stockholder,  he  is  relieved  from  any  further  personal  liabil- 
ity for  such  debt.  I  am  unable  to  reconcile  these  provi- 
sions with  a  construction  of  section  349,  which  would  give 
it  the  effect  and  operation  contended  for. 

The  court  is  asked  to  order  an  assessment  to  be  levied,  in 
order  that  the  assignee  in  bankruptcy,  representing  the 
creditors,  may  collect  by  suit  from  delinquent  stockholders 
an  amount  sufficiebt  to  pay  the  debts  of  this  corporation  up 
to  the  limit  of  the  par  value  of  the  shares  held  by  them. 
The  section  just  referred  to  limits  the  personal  liability  of 
a  stockholder  for  the  corporate  debts  incurred  while  he  is 
stockholder  to  such  proportion  of  those  debts  as  the  num- 
ber of  shares  owned  by  him  bears  to  the  whole  number  of 
shares  of  the  capital  stock.  But  if  he  is  personally  liable 
on  the  assessment  to  be  levied,  he  may  be  obliged,  if  he 
is  the  only  solvent  stockholder,  to  pay  the  whole  amount  of 
the  indebtedness  of  the  corporation,  provided  it  does  not 
exceed  the  fanciful  and  exaggerated  par  value  mentioned  in 
the  articles. 

If,  as  in  the  case  at  bar,  the  whole  number  of  shares  is 
one  hundred  thousand,  at  one  hundred  dollars  each,  the 
stockholder  who  owns  one  thousand  shares  is  liable  for  one 
one  hundredth  part  of  the  debts.     If  the  aggregate  iudebt- 
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edness  is  one  hundred  thonsand  dollars,  he  acquits  himself 
of  all  personal  liability  by  the  payment  of  one  thousand 
dollars.  But  if  he  is  liable  to  the  amount  of  the  par  value 
of  his  stock,  he  m^y  be  cpmpelled  to  pay  one  hundred  thou- 
sand dollars.  Will  it  be  contended  that  a  stockholder  who 
has  paid  his  full  proportion  of  the  debts  incurred  while  he 
was  a  stockholder,  would  still  remain  personally  liable  to  pay 
any  assessment  that  may  be  levied,  and  that  such  a  pay- 
ment, which  the  statute  declares  shall  relieve  him  from  any 
further  personal  liability  for  such  debts,  and  shall  be  a 
good  defence  in  an  action  brought  by  a  creditor,  shall  be 
unavailable  in  an  action  brought  by  an  assignee  in  bank- 
ruptcy in  behalf  of  creditors,  to  collect  an  assessment  levied 
for  the  payment  of  debts?  It  seems  to  me  that  such  a 
position  is  wholly  untenable. 
I  conclude,  therefore : 

1.  That  the  stockholders  of  mining  corporations,  organ- 
ized as  the  corporation  in  this  case  was  formed,  incurred  no 
liability  ex  contractu^  either  express  or  implied,  to  pay  in, 
either  for  the  prosecution  of  the  enterprise  or  the  payment 
of  the  debts  of  the  company,  the  nominal  par  value  of  their 
shares. 

2.  That  unless  they  have  subscribed  for  stock,  or  are  the 
successors  of  subscribers,  assessments  levied  on  them  can 
be  enforced  only  by  the  sale  of  their  shares. 

3.  That  section  349  does  not  create,  and  was  not  intended 
to  create,  any  personal  liability  for  assessments,  unless  from 
the  terms  of  the  stockholders'  subscription  such  liability 
was  incurred. 

4.  That  the  remedy  of  the  creditor  against  the  stockholder 
personally  is  limited,  and  defined  by  section  322  of  the  code, 
and  his  liability  cannot  be  extended  beyond  the  limits 
therein  prescribed. 
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James  D.  Walker  v.  Joseph  Teal. 

ClBOUIT    COUBT,   DiSTBICT   OF   ObEOON. 

Januaby  10,  1881. 

1.  CoyDinoN  AL  LnoTATioN— Demand  of  Possession  in  Case  of  Co-tenants. 

6.  conveyed  an  undivided  interest  in  certain  real  property  to  H.,  in 
tm&t,  to  secare  the  payment  of  a  loan  from  W.,  with  an  agreement,  that 
G.  might  remain  in  possession  and  take  the  rents  and  profits  without 
account,  until  the  note  given  for  the  loan  was  overdue  and  unpaid,  in 
which  case  the  trustee  was  to  take  possession  and  dispose  of  the  property 
to  satisfy  the  debt,  and  G.  was  to  surrender  the  possession  for  this  pur- 
pose on  demand;  the  note  became  overdue  and  remained  unpaid,  and  G. 
conveyed  his  interest  in  the  premises  to  his  co-tenant  T.,  and  gave  him 
possession,  when  H.  demanded  such  possession  from  T.,  who  refused  un- 
qualifiedly, and  continued  to  occupy  the  property  and  received  the  rents 
and  profits  thereof  until  the  same  was  sold  at  a  judicial  sale,  at  the  suit 
of  H.,  for  less  than  two  thirds  of  the  loan  and  interest:  Heldf  1.  That 
the  interest  which  G.  had  in  the  property,  in  case  the  debt  was  not  duly 
paid,  was  not  an  estate  upon  condition  which  was  not  avoided  until  a  de- 
mand for  possession,  but  an  estate  upon  a  conditional  limitation,  which 
terminated  with  the  happening  of  the  contingency — the  note  becoming 
overdue  and  remaining  unpaid,  without  any  demand.  2.  That  the  de- 
mand for  possession  required  by  the  agreement  was,  under-the  circum- 
stances, not  a  demand  for  the  purpose  of  avoiding  an  estate,  and  there- 
fore insufficient,  unless  made  exactly  for  that  which  the  trustee  was  enti- 
tled— ^nothing  more  nor  less — but  was  the  equivalent  of  a  mere  notice 
to  quit  by  a  landlord  upon  a  tenant  at  will,  and  was  sufficient,  although 
in  form  it  may  have  included  a  demand  for  the  exclusive  possession  of 
the  whole  property,  the  refusal  being  in  effect  a  denial  of  the  trustee's 
right  to  the  possession,  even  as  a  co-tenant.  3.  The  trustee  being  enti- 
tled as  co-tenant  with  T.  to  the  possession  of  the  whole  property,  and 
the  demand  having  been  made  by  him  for  possession  in  pursuance  of  the 
agreement,  it  is  to  be  construed  and  understood  as  a  demand  for  posses- 
sion as  such  co-tenant,  and  therefore  it  was  not  4arger  than  the  right  of 
the  party  making  it,  and  is  sufficient,  even  if  it  was  to  have  the  effect  of 
avoiding  an  estate. 

2.  Construction  of  Dibection  to  Trustee  to  Sell. — A  conveyance  in  trust 

to  secure  the  payment  of  a  loan  is  made  primarily  for  the  benefit  of  the 
lender,  and  should  be  construed,  so  far  as  it  is  open  to  construction,  so  as 
to  effect  the  object  for  which  it  was  made,  and  therefore  where  such  a 
conveyance  provided  that  upon  default  in  the  payment  of  the  loan,  the 
trustee  should  take  possession  and  sell  the  property  upon  thirty  days' 
notice:  Held^ibAt  the  authority  to  sell  was  for  the  benefit  of  the  lender, 
and  the  trustee  was  not  bound  to  sell  until  he  thought  best  for  the  pay- 
ment of  the  loan,  or  was  directed  to  do  so  by  a  court  of  equity,  and  in 
the  mean  time  it  was  his  duty  to  apply  the  rents  and  profits  upon  the 
debt. 
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Before  Deadt,  District  Judge. 

The  plaintiff,  a  3ritish  subject,  briDgs  this  action  to 
recover  sixteen  thousand  dollars  damages,  alleged  to  have 
been  sustained  by  him  on  account  of  the  refusal  of  the  de- 
fendant, a  citizen  of  Oregon,  to  deliver  to  him  the  possession 
of  certain  real  property  in  Oregon,  and  wrongfully  withhold- 
ing the  same  from  the  plaintiff  from  July  6, 1877,  to  November . 
30, 1878,  to  wit :  the  south  half  of  lots  2  and  7  in  block  38,  and 
the  undivided  half  of  the  north  half  of  lot  6,  and  the  undivided 
half  of  the  south  half  of  lot  7  in  block  2  in  the  city  of 
Portland,  from  which  the  defendant  received  rents  during 
said  period  at  the  rate  of  two  hundred  and  eighty  dollars 
per  month,  or  four  thousand  seven  hundred  and  four  dol- 
lars in  the  aggregate;  the  undivided  half  of  a  certain  farm 
situated  in  Lane  county,  and  known  as  the  Teal  and  Gold- 
smith farm  therein,  and  the  undivided  half  of  a  certain  farm 
situated  in  Polk  and  Benton  counties,  and  known  as  the 
Teal  and  Goldsmith  farm  therein,  the  reasonable  rental 
value  of  wjiich,  during  said  period,  was  two  thousand  dol- 
lars a  year,  or  two  thousand  eight  hundred  dollars  in  the  ag- 
gregate; and  also  on  account  of  the  expense  incurred  by  the 
plaintiff  in  instituting  and  maintaining  legal  proceedings  to 
enforce  the  sale  of  said  lands  over  and  above  what  it  would 
have  cost  to  dispose  of  the  same  if  the  defendant  had  sur- 
rendered the  possession  thereof  to  the  plaintiff,  as  he  was 
legally  bound  to  do,  three  thousand  one  hundred  dollars,  to- 
gether with  interest. 

The  defendant  demurs  to  the  complaint  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Benton  KiUin,  for  plaintiff.  , 

W,  Lair  HiU  and  H.  T,  Thompson,  for  defendan,t.  •  • 

Deadt,  J.  The  facts  stated  in  the  complaint  necessary 
to  an  understanding  of  the  question,  made  in  the  argument 
upon  the  demurrer,  are  these : 

On  August  19,  1874,  the  defendant  Joseph  Teal  and  Ber- 
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Hard  Goldsmith,  being  the  joint  owners  and  tenants  in  com- 
mon of  the  farms  in  question,  conveyed  the  same  to  Henry 
Hewett  by  a  conveyance  absolute  in  form,  but,  as  set  forth 
in  a  contemporaneous  declaration  and  agreement,  signed  by 
the  plaintiff  and  defendant  and  said  Hewett  and  Goldsmith, 
to  be  held  by  him  in  trust  as  a  security  for  the  payment  of 
a  note  then  made  by  said  Goldsmith  for  the  sum  of  one 
hundred  thousand  dollars,  and  made  payable  to  the  plaintiff 
or  order,  two  y^ars  after  date,  with  interest  at  one  per 
centum  per  month,  payable  monthly,  with  a  stipulation  that 
if  default  was  made  in  the  payment  of  the  interest  for  the 
period  of  twenty  days  the  whole  sum  of  the  note  should,  at 
the  option  of  the  holder  thereof,  become  due  and  payable 
at  once. 

By  the  declaration  of  trust  it  was  stipulated  and  provided: 
1.  That  Hewett  held  the  legal  title  to  the  property,  subject 
to  the  right  of  Teal  and  Goldsmith  to  retain  possession  of 
the  same,  and  to  take  and  have,  without  account,  the  Issues 
and  profits  thereof — they  paying  all  taxes  and  public  charges 
imposed  thereon — until  said  note  should  become  due  and 
remain  unpaid  thirty  days;  2.  That  if  such  default  is  made 
in  the  payment  of  said  note.  Goldsmith  and  Teal  ''  will  and 
shall,  on  demand,  peaceably  surrender  to  said  Hewett"  the 
possession  of  said  property,  who  "may  and  shall  proceed 
and  take  possession"  of  the  same,  "and  on  thirty  days' 
notice  in  writing  to  said  Teal  and  Goldsmith  *  *  *  re- 
quiring them  to  pay  said  debt,  *  *  *  and  on  their  fail- 
ure so  to  pay,  shall  sell  the  same  at  public  auction  on  not 
more  than  thirty  days'  notice,"  or  sufficient  thereof  to  pay 
the  debt  and  charges. 

On  August  18,  1876,  there  was  due  upon  said  note  the 
sum  of  ninety-six  thousand  seven  hundred  and  fifty  dollars, 
when,  at  the  instance  of  said  Goldsmith,  it  was  agreed  be- 
tween the  plaintiff  and  defendant  and  Hewett  and  Gold- 
smith that  the  time  of  payment  thereof  should  be  extended 
one  year,  but  upon  the  stipulation,  as  aforesaid,  that  if  de- 
fault was  made  in  the  payment  of  the  principal  or  interest, 
the  whole  sum  should  "become  due  and  payable  as  pro- 
vided in  said  agreement  of  August  19,  1874;"  and  the  said 
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Goldsmith,  in  coDsideration  of  such  extension,  then  con-* 
vejed  to  said  Hewett  the  lots  in  question  by  a  conveyance 
absolute  in  form,  bat,  as  set  forth  in  said  agreement  of 
Angast  18, 1876,  to  be  held  by  him  as  an  additional  security 
for  the  payment  of  the  note  aforesaid,  and  in  the  manner 
and  for  the  purposes  mentioned  in  the  agreement  of  August 
19,  1874,  which  agreement  was  not  to  be  thereby  annulled 
or  set  aside  except  so  far  as  the  latter  might  conflict  with 
the  former,  but  the  two  agreements  were  ''  to  be  taken  and 
construed  together." 

In  April,  1877,  Goldsmith  made  a  conveyance  of  all  the 
property  which  he  had  conveyed  to  Hewett,  as  aforesaid,  to 
the  defendant  Teal,  and  gave  him  possession  thereof.  On 
July  6,  1877,  no  part  of  said  principal  having  been  paid, 
nor  any  of  the  interest  arising  thereon  after  January  21, 
1877,  ''Hewett  demanded  from  the  defendant  the  posses- 
sion of  all  said  lands  in  pursuance  of  the  provisions  of  said 
contracts,"  but  the  latter  refused  to  surrender  "any  part" 
of  the  same,  and  held  possession  thereof  until  November 
30,  1878,  and  received  the  rents  and  profits  therefrom  dur- 
ing said  period.  All  the  lands  aforesaid  have  been  sold 
either  at  private  or  judicial  sale,  and  the  proceeds  applied 
upon  the  plaintiff's  debt,  but  there  is  still  due  thereon  from 
said  Goldsmith  over  fifty  thousand  dollars;  and  since  April, 
1877,  he  has  not  had  any  other  property  out  of  which  any 
part  thereof  could  be  made. 

Upon  the  argument  of  the  demurrer  it  was  finally  admit- 
ted by  counsel  for  the  defendant,  that  the  plaintiff  was  en- 
titled to  the  possession  of  the  property  from  and  after  the 
default  was  made  in  the  payment  of  said  note — ^January  21, 
1877 — provided  there  was  a  sufficient  demand  therefor,  and 
to  recover  in  this  action  such  damages  as  he  may  have  sus- 
tained by  reason  of  the  defendant's  refusal  to  surrender  the 
same.  But  it  is  contended  that  the  demand,  being  for  the 
whole  property,  while  the  conveyance  by  Goldsmith  to 
Hewett,  except  as  to  the  south  half  of  lots  2  and  7,  in  block 
38,  aforesaid,  only  included  an  undivided  half  thereof,  was 
too  large,  and  therefore  insufficient,  citing  Hodgeboom  v. 
Mall,  24  Wend.  148,  and  Bradatred  v.  Clark,  21  Pick.  393. 
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Admitting^  for  the  present,  that  the  demand  made  bj 
Hewett  was  larger  than  his  rights  are  the  oases  cited  to  show 
that  it  is  insufficient  parallel  with  the  one  at  bar  ?  In  the 
case  of  Eodgeboom  v.  HaU,  supra,  there  was  a  devise  of  an 
estate  to  a  son,  npon  condition  that  he  would  support  his 
two  sisters.  The  latter,  assuming  that  the  condition  had, 
been  broken  and  the  estate  forfeited,  brought  an  action  to  re- 
cover possession  of  their  interest  in  the  property  as  heirs 
of  the  devisor,  but  the  court  held,  upon  the  facts,  that  there 
was  no  satisfactory  evidence  of  any  demand  and  refusal  of 
support,  and  therefore  it  did  not  appear  that  the  condition 
was  broken.  Here,  however,  there  was  a  formal  demand 
and  refusal,  but  it  is  objected  that  it  included  more  tban  the 
party  was  entitled  to.  In  Bradstreet  v.  Clark,  supra,  an  estate 
was  devised  upon  condition  that  the  devisee  pay  the  leg- 
acies given  by  the  will  to  the  children  of  the  devisor.  Af- 
terwards the  legatees  brought  an  action  to  recover  the 
possession  of  the  property,  upon  the  ground  that  the  estate 
of  the  devisee  was  forfeited  by  a  refusal  on  the  part  of  his 
grantee  to  pay  the  legacy  of  ten  dollars  due  one  of  them. 
On  the  trial  it  appeared  from  the  evidence,  that  the  demand 
was  made  for  the  three  legacies,  two  of  which  had  been 
paid  by  the  devisee;  and  the  court  held  that  the  demand, 
although  snfficient  to  support  an  action  to  enforce  the  pay- 
ment of  the  legacy,  was  not  sufficient  to  avoid  the  estate, 
likening  it  to  the  case  of  a  leasehold  estate  held  upon  the 
condition  of  paying  rent,  which  is  not  forfeited  by  non-pay- 
ment unless  there  is  also  a  demand  of  the  precise  sum  due 
— neither  a  penny  more  nor  less. 

The  legal  title  to  this  property  was  in  Hewett,  for  the 
benefit  of  the  plaintiff,  and  he  was  therefore  entitled  to  the 
possession  and  the  pernancy  of  the  profits  from  the  date 
of  the  conveyances  to  him,  but  for  the  stipulation  in  the 
declaration  of  trust,  that  Goldsmith  might  have  the  posses- 
sion and  profits  so  long  as  he  was  not  in  default  upon  his 
note.  In  effect,  the  plaintiff  having  loaned  Goldsmith  one 
hundred  thousand  dollars,  and  the  latter  having  conveyed 
this  property  to  Hewett  to  secure  the  payment  of  that  sum 
with  interest,  the  parties  agreed  that  instead  of  the  trusted 
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taking  possession  of  the  property  at  once,  and  applying  the 
rents  in  payment  of  the  interest  accruing  upon  the  loan , 
Goldsmith  might  remain  in  possession  while  he  paid  the 
interest.  The  only  interest  or  estate,  then,  which  the  de- 
fendant had  in  this  property  at  the  time  of  the  demand,  as 
the  assignee  of  Goldsmith,  was  the  possession — so  long  as 
the  latter  duly  paid  the  interest  accruing  upon  his  note,  and 
no  longer.  This,  then,  was  not  an  estate  upon  condition, 
and  therefore  it  was  not  necessary  that  there  should  have 
been  either  an  entry  or  claim  (demand)  to  avoid  the  estate, 
upon  the  breach  of  the  condition,  but  it  was  an  estate  upon 
a  conditional  limitation — an  agreement  for  the  possession 
so  long  as  the  interest  was  paid — a  possession  limited  by 
that  contingency,  and  as  soon  as  it  happened  the  estate  ter- 
minated, and  the  right  to  the  possession  ceased  without  any 
entry  or  demand  upon  the  part  of  the  plaintifiF  or  his  trustee. 

The  illustration  given  by  Blackstone  is  in  point — "when 
land  is  granted  to  a  man  so  long  as  he  is  parson  of  Dale,  or 
while  he  continues  unmarried,  or  until  out  of  the  rents  and 
profits  he  shall  have  made  five  hundred  pounds  and  the  like. 
In  such  case,  the  estate  determines  (ceases)  as  soon  as  the 
contingency  happens."  (2  Black.  Com.  155;  The  Fifty  As- 
sociates V.  Howland,  11  Mete.  101;  Wash.  R.  P.  319.) 

The  conveyance  to  Hewett  and  the  stipulation  concerning 
Lis  right  to  the  possession  upon  the  failure  to  pay  the  note 
having  been  made  for  the  benefit  of  the  plaintiff,  in  consid- 
eration of  and  as  a  security  for  the  repayment  of  the  money 
advanced  by  him  to  Goldsmith,  they  ought  to  be  construed, 
so  far  as  they  are  open  to  construction,  favorably  to  the 
former  and  with  a  view  to  effect  the  object  for  which  they 
were  made. 

Goldsmith's  right  to  the  possession  terminated  by  his  own 
act — his  failure  to  pay  the  interest  upon  his  note.  Between 
that  time  and  the  demand  by  Hewett,  he  or  his  assignee 
was  a  mere  tenant  at  will  or  by  sufferance,  and  the  demand 
of  the  possession  was  only  necessary  on  account  of  the  con- 
tract to  that  effect,  and  to  enable  the  trustee  to  maintain  an 
action  for  the  same  in  case  it  was  refused.  In  effect,  the 
demand  required  by  the  agreement  was  a  mere  notice  to 
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quit,  to  a  tenant  holding  over  after  the  expiration  of  his 
lease  or  without  one. 

There  is,  therefore,  no  good  reason  for  applying  in  this 
case  the  strict  and  sometimes  absurdly  nice  rale  of  the  com- 
mon law  touching  the  nature  and  effect  of  a  demand  which 
may  have  the  effect  to  avoid — ^forfeit — ^an  estate  of  great 
value  for  the  non-payment  of  a  comparatively  trivial  sum 
as  rent  or  a  legacy. 

There  could  be  no  forfeiture  in  this  case — the  defendant 
had  nothing  to  forfeit.  Having  failed  to  comply  with  the 
terms  upon  which  he  was  allowed  to  remain  in  possession 
of  the  property,  his  right  thereto  was  already  gone,  and  by 
the  demand  he  was  only  required  to  surrender  the  posses- 
sion to  the  party  entitled,  and  even  that  only  for  the  pur- 
pose of  applying  the  profits  upon  his  debt. 

On  the  contrary,  the  rule  applicable  to  this  demand  is 
the  one  which  governs  in  the  case  of  an  ordinary  demand 
for  the  possession  of  property  to  which  the  party  upon 
whom  it  is  made  has  no  longer  any  right;  and  if  it  happens 
that  more  is  demanded  than  the  party  is  entitled  to,  it  is  a 
good  demand  so  far  as  he  is  entitled,  if  the  refusal  is  abso- 
lute and  goes  to  the  whole  demand. 

Nor  do  I  think  that  this  demand  was  even  too  large.  It 
is  described  in  the  complaint  as  a  demand  for  ''ihe  pos- 
session of  all  said  lands  in  pursuance  of  the  provisions  of 
said  contracts,"  and  it  is  alleged  that  the  defendant  refused 
to  ''surrender  the  possession  of  any  part"  of  them. 

The  defendant,  as  to  Goldsmith's  interest  in  the  property, 
stands  in  his  shoes,  and  had  no  right,  as  against  the  trustee 
or  the  plaintiff,  that  Goldsmith  did  not  have.  He  took  his 
conveyance  with  knowledge  that  the  legal  title  was  in  the 
trustee  and  that  default  had  been  made  in  the  payment  of 
interest,  and  therefore  took  nothing  by  it  but  Goldsmith's 
right  to  the  possession,  which  was  then  reduced  to  the 
minimum — the  will  of  the  trustee. 

As  to  lots  2  and  7  aforesaid,  there  is  no  question  about 
the  sufficiency  of  the  demand.  Goldsmith  was  the  owner 
of  them  in  severalty,  and  the  trustee  had  succeeded  to  his 
right,  both  of  property  and  possession.     As  to  the  rest  of 
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the  property,  the  trustee,  as  the  successor  in  interest  of 
Goldsmith,  was  seised  as  tenant  in  common  with  the  de- 
fendant, and  after  the  default  in  payment  of  the  note,  was 
entitled,  as  such  tenant,  to  the  possession  of  the  whole  of 
it.  Each  tenant  in  common  is  entitled  to  the  possession  of 
the  whole  property  in  common  with  his  co-tenants — **they 
all  occupy  promiscuously."  (2  Black.  Com.  191.)  Therefore 
the  demand  by  Hewett  for  the  possession  of  all  the  property 
owned  by  him  and  the  defendant  jointly,  in  pursuance  of 
the  contracts  between  the  parties  to  the  transaction,  was  a 
demand  for  no  more  than  he  was  entitled  to,  that  is,  for 
the  possession  of  such  property  as  tenant  in  common  with 
the  defendant. 

The  refusal  of  the  defendant  was  absolute,  and  equivalent 
to  a  denial  of  any  right  of  possession  on  the  part  of  Hew- 
ett. Thereafter  his  possession  of  the  property,  so  far  as  it 
belonged  to  the  latter,  was  unlawful,  and  he  is  liable  in 
damages  to  the  plaintiff  for  any  loss  thereby  sustained. 

This  disposes  of  the  demurrer.  That  the  plaintiff  sustained 
damages  by  this  unlawful  withholding  of  the  possession  by 
the  defendant  is  alleged  in  the  complaint,  and  that  he  did 
so  in  some  measure  is  self-evident. 

If  the  trustee  had  been  let  into  the  possession  as  pro- 
vided bj*  the  contracts,  he  would  have  received  the  rents 
and  profits  for  the  benefit  of  the  plaintiff— to  be  applied 
upon  the  note.  That  possession  would  have  continued  un- 
til the  property  was  sold  or  the  note  had  been  paid.  And 
in  such  case,  the  plaintiff  would  either  have  received  the 
money  arising  from  the  sale  or  been  in  the  receipt  of  his 
share  of  the  rents  and  profits  to  have  been  applied  upon  the 
loan.  The  rents  and  profits,  after  deducting  the  ordinary 
expenses  of  keeping  the  property,  are  therefore  a  proper 
measure  for  damages  which  the  plaintiff  has  sustained  by 
the  wrongful  act  of  the  defendant.  The  security  which 
Goldsmith  gave  for  the  payment  of  the  loan  having  proved 
largely  insufficient,  and  a  considerable  part  of  that  insuffi- 
ciency having  arisen  from  the  fact  that  the  plaintiff  or  his 
trustee  was  deprived  by  the  defendant  of  the  possession  of 
the  property  from  July  6,  1877,  until  November  30,  1879, 
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it  follows  that  the  yalne  of  such  wrongful  use  and  occupa- 
tion bj  the  defendant  is  the  measure  of  the  plaintifiTs  dam- 
age.   (See  Or.  Laws,  p.  589,  sec.  38.) 

It  was  also  suggested  in  the  agi*eeraent  for  the  defendant 
that  the  damages,  in  any  event,  could  be  scarcely  more  than 
nominal,  for  the  reason  that  the  possession  of  the  trustee 
could  not  have  exceeded  thirty  days,  as  he  was  bound  by 
tbe  agreement  to  sell  on  that  time  after  coming  into  posses- 
sion. 

But  this  is  altogether  a  mistaken  view  of  the  effect  and 
purpose  of  the  agreement.  The  power  to  take  possession 
of  the  property  and  to  sell  it  upon  the  default  of  Goldsmith 
was  given  to  the  trustee,  primarily,  for  the  benefit  of  the 
plaintiff.  Thereafter  Goldsmith's  only  interest  in  the  prop- 
erty was  the  right  to  redeem  it  by  the  payment  of  the  loan. 
He  had  received  tbe  plaintiff's  money  and  in  effect  con- 
veyed his  property  to  the  trustee  in  payment  thereof,  so  far 
as  it  might  suffice,  subject  to  his  right  to  redeem  the  same 
bj  the  payment  of  the  loan. 

The  object  of  the  trust  was  to  enable  the  plaintiff  to 
make  his  money  out  of  the  property  in  case  Goldsmith 
should  prove  personally  unable  to  pay,  as  the  result  was, 
and  therefore  its  provisions  are  to  be  construed  and  applied 
with  a  view  to  that  end.  Now,  while  the  trustee  ceuld  not 
sell  unless  after  thirty  days'  notice  to  Goldsmith  to  pay  and 
upon  thirty  other  days'  nojbice  of  such  sale,  yet  he  was  not 
bound  to  sell  until  he  thought  best,  or  it  may  be  until  he  was 
required  to  do  so  by  the  direction  of  a  court  of  equity.  It 
was  his  right  and  duty  to  take  possession  of  the  property 
and  keep,  manage,  and  dispose  of  it  so  as  to  best  conserve 
and  promote  the  interest  of  the  plaintiff,  and  neither  Gold- 
smith nor  the  defendant,  as  his  assignee,  had  any  right  to 
impede  or  control  him  in  the  exercise  of  this  power,  so  long 
as  he  kept  within  the  terms  of  the  trust. 

For  instance,  it  is  admitted  that  the  trustee  had  a  right  to 
take  possession  of  this  property  and  to  sell  it.  But  certainly 
it  could  not  have  been  contemplated  by  the  parties,  that  he 
was  absolutely  bound  to  sell  in  sixty  days  after  taking  pos- 
session, without  any  reference  to  the  state  of  the  market  or 
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what  it  would  bring.  As,  and  when  it  was  sold,  the  pro- 
ceeds do  not  appear  to  have  paid  more  than  two  thirds  of 
the  debt,  whereas,  if  the  trustee  had  been  admitted  into 
possession,  he  might  have  applied  the  rents  and  profits  on 
the  interest,  and  ultimately  paid  the  whole  debt  by  a  favor- 
able disposition  of  the  property.  However  this  may  be,  the 
person  directly  and  primarily  interested  in  the  matter  was 
the  plaintiff,  and  the  agreement  ought  to  be  construed  so  as 
to  allow  him  to  exercise  his  judgment,  whether  to  hold  the 
property  or  sell  it.  The  debtor  could  always  protect  him- 
self against  any  abuse  of  this  discretion,  to  his  prejudice, 
by  paying  the  debt  and  redeeming  the  property,  or  by  the 
interference  of  a  court  of  equity.  • 

As  to  the  claim  for  damages  on  account  of  the  plaintiffs 
being  compelled,  by  reason  of  the  defendant's  refusal  to 
surrender  the  possession,  to  bring  and  maintain  a  suit  in 
equity  to  procure  a  sale  of  the  property,  it  was  not  argued 
by  counsel,  and  need  not  now  be  considered. 

It,  at  least,  appears  from  the  complaint,  that  the  plaintiff 
is  entitled  to  recover  damages  for  withholding  the  possession 
of  the  property  during  the  period  alleged,  and  therefore  the 
complaint  states  a  cause  of  action. 

The  demurrer  is  overruled. 


D.  Cahn  v.  Elisha  Barnes. 

CiBOuiT  Court,  Distbiot  op  Obeoon. 
January  17,  1881. 

1,  Patent— Contradiction  of,  by  Oral  Evidence.— On  March  12,  1860 
(12  Stat.  3),  congress  granted  the  swamp  and  overflowed  lands  in  Oregon 
to  the  state  to  be  identified  and  patented  by  the  secretary  of  the  interior; 
on  July  5,  1866  (14  Stat.  80),  congress  granted  to  the  state,  to  aid  in  the 
construction  of  a  wagon-road  from  Albany  to  the  eastern  line  thereof, 
three  sections  .per  mile  of  the  public  lands  to  be  selected  within  six  miles 
of  said  road  as  the  same  might  be  located,  and  on  June  18,  1874  (18  Stat. 
80),  authorized  patents  to  issue  therefor  as  fast  as  the  same  should  be  se- 
lected and  certified;  and  on  June  19,  1876,  a  patent  was  issued  under 
said  wagon-road  grant  to  the  state,  or  its  assigns,  for  the  premises  in  con- 
troversy: Held,  that  the  patent  was  conclusive  evidence  at  law  that  the 
premises  were  included  in  the  wagon-road  grant,  and  were  therefore  not 
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swamp  land — the  latter  conclusion  being  a  necessary  element  of  the 
former. 
2.  EsTOPPEu — In  1871  the  premises  in  controversy  were  selected  and  ap- 
proved by  the  land  department  as  a  part  of  the  wagon-road  grant  with- 
out objection  on  the  part  of  the  state  or  any  attempt  to  show  that  they 
were  swamp,  and  in  1872  the  state  sold  the  same  to  the  defendant  as 
swamp,  and  the  defendant  is  in  possession  without  having  paid  the  pur- 
chase money:  Held,  that  the  defendant  has  no  title,  and  cannot  prove 
title  in  the  state  under  the  swamp  land  grant,  because  the  state  is  es- 
topped to  deny  that  the  premises  are  within  the  wagon-road  grant. 

Before  Deady,  District  Judge. 

E.  G.  Bronrwjtgh^  John  W.  Whalley^  aridM.  W.  FecMieimer, 
for  plaintiff. 

W.  Lair  Hill,  for  defendant. 

Deadt,  J.  This  action  is  brought  by  a  citizen  of  Califor- 
nia against  a  citizen  of  Oregon,  to  recover  the  possession  of 
section  3  of  township  15  south,  of  range  16  east  of  the 
Wallamet  meridian. 

The  plaintiff  claims  to  be  the  owner  of  the  premises  and 
entitled  to  the  possession  thereof  as  the  successor  in  inter- 
est of  the  state  of  Oregon. 

The  defendant  only  defends  for  the  north-east  quarter 
of  the  section,  and  pleads  title  thereto  in  the  state  of  Ore- 
gon under  the  swamp  land  act  of  March  12,  1860  (12  Stat. 
3j,  and  that  he  is  in  possession  under  the  state,  in  pursuance 
of  an  executory  contract  of  purchase  therefrom,  under  the 
act  of  October  26,  1870  (Ses.  Laws,  54),  providing  for  the 
selection  and  sale  of  said  swamp  lands. 

The  plaintiff  denies  that  the  premises  are  swamp  land  in 
fact,  and  alleges  that  the  secretary  of  the  interior  has  de- 
cided otherwise;  and  also,  that  the  state,  by  accepting  a 
patent  from  the  United  States  of  the  land  in  controversy  as 
wagon-road  land,  is  estopped  now  to  assert  that  the  land  is 
swamp,  which  estoppel  binds  the  defendant,  the  state's 
vendee. 

The  case  was  tried  by  the  court  without  the  intervention 
of  a  jury. 

On  the  trial,  a  stipulation  was  read  containing  the  evi- 
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dence  in  the  case,  except  as  to  the  question  of  whether  the 
premises  are  in  fact  swamp  land  or  not,  and  as  to  that,  oral 
evidence  was  received  subject  to  the  objection  of  the  plaint- 
iflf  for  incompetency. 

The  facts  of  the  case  are  as  follows : 

On  July  5,  1866,  congress,  "  to  aid  in  the  construction 
of  a  military  wagon-road"  from  Albany,  via  Canyon  City, 
through  the  Cascade  mountains  to  the  eastern  boundary  of 
the  state,  granted  to  the  state  the  "alternate  sections  of  the 
public  lands  designated  by  odd  numbers,  three  sections  per 
mile,  to  be  selected  within  six  miles  of  said  road."  (14 
Stat.  89.) 

The  act  making  the  grant  contains  a  provision  that  not 
exceeding  thirty  sections  of  the  grant  "shall  be  disposed 
of" — sold — when  and  as  fast  as  the  governor  of  the  state 
"shall  certify  to  the  secretary  of  the  interior  that  any  ten 
continuous  miles"  of  the  road  are  completed.  By  an  act  of 
July  15,  1870  (16  Stat.  363),  congress  changed  the  line  of 
the  road  from  Canyon  City  to  Camp  Harney;  and  by  the 
act  of  June  18,  1874  (18  Stat.  80),  it  was  provided  in  effect, 
that  whenever  it  appeared  from  "the  certificate  of  the  gov- 
ernor," as  in  the  act  of  July  5, 1866,  provided,  that  said 
road  was  "constructed  and  completed,"  a  formal  patent 
should  issue  to  the  state  or  any  corporation,  being  its  as- 
signee, "for  said  lands,"  "as  fast  as  the  same  shall,  under 
said  grant,  be  selected  and  certified." 

By  the  act  of  October  24,  1866  (Ses.  Laws,  58),  the  state 
transferred  the  grant,  "for  the  purposes  and' upon  the  con- 
ditions and  limitations"  conbiined  in  the  act  making  the 
same,  to  the  Wallamet  Valley  and  Cascade  Mountain  Wagon- 
road  Company — a  corporation  duly  organized  under  the 
laws  of  Oregon,  in  1864. 

On  August  19, 1871,  said  corporation  conveyed  the  prem- 
ises in  controversy  to  H.  K.  W.  Clarke,  who  on  September 
1,  1871,  duly  conveyed  the  same  to  the  plaintiff. 

That  the  premises  are  included  in  a  list  of  lands,  num- 
bered one,  and  described  as  "lands  granted  to  the  state  of 
Oregon  by  the  act"  of  July  5,  1866,  aforesaid,  to  aid  in  the 
construction  of  said  military  wagon-road,  and  on  May  2, 


Dist.  Or.]  Cahn  v.  Barnes.  51 

1881.]  Opinion  of  the  Court— Deadj,  J. 

1871,  the  commissioaer  of  the  general  land-office  recom- 
mended said  list  for  approval  as  being  the  lands  to  which 
the  state  was  entitled  under  the  grant  of  July  5, 1866,  and 
therein  certified  ''  that  it  is  shown  by  the  certificates  on  file 
of  the  governor  of  Oregon,  bearing  date  April  1, 1868,  Sep- 
tember 8,  1870,  and  January  9,  1871,  that  said  corporation 
had  completed  its  road  from  Albany  to  the  36.8  section, 
distance  three  hundred  and  sixty-eight  miles,  in  conformity 
with  the  provisions  of  said  act  of  congress  of  July  5, 1866, 
and  the  amendatory  act  of  July  15,  1870;"  which  list  was, 
on  May  4,  1871,  approved  by  the  secretary  of  the  interior, 
''subject  to  any  valid  interfering  right  which  may  have  ex- 
isted at  the  date  of  selection  of  said  lands;"  that  on  June 
19, 1876,  the  United  States,  by  its  proper  officers,  issued  a 
patent  to  the  state  "for  the  use  and  benefit  of  said  corpo- 
ration and  its  assigns, "..purporting  to  grant  the  lands  in 
controversy,  and  transmitted  it  to  the  governor  of  Oregon, 
who  "  received  "  the  same  "  and  caused  it  to  be  recorded  in 
the  counties  wherein  the  lands  therein  described  are 
situated." 

The  act  of  October  26, 1870,  supra^  entitled  "  an  act  pro- 
vidiog  for  the  selection  and  sale  of  the  swamp  and  over- 
flowed lands  belonging  to  the  state  of  Oregon,"  by  operation 
of  the  swamp  land  act  of  March  12,  1860  (12  Stat.  3),  ex- 
tending over  Oregon,  the  Arkansas  swamp  land  act  of  Sep- 
tember 28, 1850,  provided  for  the  selection  of  such  lands  by 
persons  employed  by  the  state,  and  the  sale  of  the  same  in 
unlimited  quantities,  at  not  less  than  one  dollar  per  acre, 
the  purchaser  to  pay  twenty  per  centum  of  the  purchase 
price  within  ninety  days  after  the  selection  is  completed, 
and  the  balance  upon  proof  that  the  land  "  has  been  drained 
or  otherwise  made  fit  for  cultivation;"  but  if  such  final  pay- 
ment and  proof  of  reclamation  are  not  made  within  ten 
years  from  the  time  of  the  first  payment,  the  land  is  to  re- 
vert to  the  state;  and  it  is  declared  in  the  act  "that  all 
swamp  land  which  has  been  successfully  cultivated  in  either 
grass,  the  cereals,  or  vegetables,  for  three  years,  shall  be 
considered  as  fully  reclaimed." 

The  premises  are  situate  to  the  east  of  the  Cascade  moun- 
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tains,  and  on  the  north  bank  of  the  Ochoco  oreek.  The 
defendant  went  into  that  country  from  the  Wallamet  valley 
with  stock,  when  it  was  unsettled,  in  the  fall  of  1867,  and 
selected  the  place  in  controversy  because  it  was  good 
meadow  land,  and  lived  thereon  seven  or  eight  years,  dur- 
ing which  time  he  cultivated  a  garden  of  less  than  an  acre 
in  extent,  and  annually  cut  the  wild  grass  from  about  one 
hundred  acres  of  it,  without,  it  appears,  making  any  claim 
to  the  premises  under  any  act  of  congress,  until  in  1872,  as 
hereinafter  stated.  The  United  States  surveys  were  not 
extended  over  the  premises  until  October,  1869,  but  no 
notice  thereof  was  given  to  the  governor  by  the  secretary  of 
the  interior  until  some  time  in  1872,  in  which  year  the  state 
selected  the  premises  as  swamp  and  overflowed  lands,  and 
on  September  18,  1872,  the  defendant  purchased  the  same 
therefrom  under  the  act  of  October  26,  1870,  supra  ^  and 
paid  thereon  twenty  per  centum  of  the  purchase  price,  but 
has  not  yet  paid  the  balance  on  or  done  anything  to  reclaim 
the  same,  except  to  cut  an  inconsiderable  ditch  thereon, 
since  the  commencement  of  this  litigation;  that  the  land,  if 
thoroughly  drained,  would  be  thereby  injured  and  depre- 
ciated in  value;  and  no  lists  or  plats  of  swamp  lands  em- 
bracing the  premises  in  controversy  have  been  made  or 
filed,  or  transmitted  to  the  governor  of  this  state  by  the 
secretary  of  the  interior." 

The  first  and  material  question  to  be  decided  in  this  case 
is,  whether  the  patent  issued  to  the  state  under  the  grant 
of  July  5,  1866,  for  the  premises  in  controversy,  is  conclu- 
sive evidence  in  this  action,  that  they  belong  to  the  wagon- 
road  grant,  and  not  to  the  swamp  land  one. 

The  swamp  land  grant  was  a  grant  in  prcesenti  of  all  the 
swamp  and  overflowed  lands  in  the  state  thereby  made 
*'  unfit  for  cultivation,"  but  the  determination  of  what  lands 
come  within  this  category  and  what  do  not,  rests  with  the 
secretary  of  the  interior,  and  his  decision  is  final,  unless 
impeached  for  fraud  or  mistake.  {French  v.  Fyan^  93 
U.  S.  170.)  The  provision  in  section  2  of  the  act  of  March 
12,  1860,  mpra,  which  requires  the  lands  "already  sur- 
veyed" to  be  selected  within  two  years  from  the  adjourn- 
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ment  of  the  next  session  of  the  legislature,  and  those  to  be 
surveyed  within  two  years  from  the  adjonrnment  of  the 
next  session,  after  notice  by  the  secretary  of  the  interior  to 
the  gorernor  "that  the  surveys  have  been  completed  and 
confirmed/'  is  not  in  the  original  swamp  land  act.  The 
effect  of  it  appears  to  be  that  it  is  the  duty  of  the  state  to 
make  the  selections  in  the  firsfc  instance  and  submit  them  for 
approval  to  the  secretary,  and  that  if  this  is  not  done 
within  the  term  prescribed,  the  grant  reverts.  But  how- 
ever that  may  be,  the  power  to  ultimately  determine  what 
land  passes  under  the  grant  as  being  "wet  and  unfit  for 
cultivation"  still  rests  with  the  secretary. 

The  statutes  of  the  United  States  provide  that  the  secre- 
tary of  the  interior  is  charged  with  the  supervision — final 
direction — of  the  public  business  relating  to  the  public 
lands,  and  that  the  commissioner  of  the  general  land  ofBce 
shall  perform  under  his  direction  all  the  executive  duties 
appertaining,  among  other  things,  to  "the  issuing  of  patents 
for  all  grants  of  land  under  the  authority  of  the  govern- 
ment." (Sections  441,  453,  B.  S.)  And  by  section  2  of 
the  swamp  land  act  it  is  made  his  especial  duty  to  deter- 
mine what  lands  are  within  its  purview. 

The  wagon-road  grant  was  a  grant  in  prcsaenli  also  of  the 
odd  sections  for  six  miles  on  either  side  of  the  road,  wher- 
ever it  might  be  located,  between  the  termini  named,  which^ 
80  soon  as  the  line  of  the  road  was  designated,  attached  to 
such  sections  within  the  prescribed  limits  on  either  side  of 
said  line,  and  took  effect  from  the  date  thei*eof .  (ShuUn- 
berg  v.  HarHman,  21  Wall.  60.) 

But  the  grant  to  the  wagon-road  being  subsequent  in 
point  of  time  to  that  of  the  swamp  land,  the  former  could 
not  attach  to  any  legal  subdivision  within  the  operation  of 
thQ  latter,  unless  they  had  reverted  to  the  United  States  for 
want  of  selection  in  due  time,  which  could  not  have  oc- 
curred in  this  case,  as  the  surveys  were  not  extended  over 
the  premises  until  1869.  And  this  is  so,  from  the  very 
nature  of  the  case,  rather  than  from  the  effect  of  the  clause 
in  section  1  of  the  wagon-road  grant,  excepting  from  its 
operation  "all  lands  heretofore  reserved  to  the  United 
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States  by  act  of  congress  or  other  competent  authority'* — 
for  the  words  "reserved  to  the  United  States"  do  not  de- 
scribe or  include  lands  "sold  or  otherwise  disposed  of,**  as 
did  the  reservation  in  the  railroad  grant,  cited  by  counsel 
from  Raihoay  Compcmy  y.  Fremont  County,  9  Wall.  94,  but 
only  Indian  and  military  reservations  and  the  like — lands 
withdrawn  from  the  public  domain  for  some  special  use  of 
the  United  States,  and  not  lands  already  disposed  of  to 
states  or  others.  It  is  as  impossible  that  two  grants  should 
have  effect  upon  the  same  land  as  that  two  bodies  should 
occupy  the  same  space,  and  therefore  the  grant  that  is  prior 
in  point  of  time  and  has  not  reverted  to  the  grantor  ex- 
cludes or  repels  the  other. 

In  French  v.  I)/an,  supra,  the  supreme  court  held  that  a 
patent  issued  under  the  swamp  land  act  of  1850  cannot  be 
impeached  in  an  action  at  law  by  showing  that  the  land 
which  it  conveys  was  not  in  fact  swamp  and  overflowed  land. 

Upon  the  question  of  admitting  oral  evidence  to  contra- 
dict the  patent  in  this  respect,  Mr.  Justice  Miller,  in  deliv- 
ering the  opinion  of  the  court,  after  citing  the  case  of  John- 
son V.  Ibivsley,  13  Wall.  72,  to  the  effect  that  the  action  of 
the  laud  office  in  issuing  a  patent  is  conclusive  upon  the 
legal  title,  subject,  however,  to  the  power  of  a  court  of 
equity,  in  certain  cases,  to  correct  or  set  it  aside  for  fraud 
or  mistake,  says:  "  We  see  nothing  in  the  case  before  us  to 
take  it  out  of  the  operation  of  that  rule;  and  we  are  of  the 
opinion  that  in  this  action  at  law,  it  would  be  a  departure 
from  sound  principle,  and  contrary  to  well-considered  judg- 
ments in  this  court,'  and  in  others  of  high  authority,  to  per- 
mit the  validity  of  the  patent  to  the  state  to  be  subjected 
to  the  test  of  the  verdict  of  a  jury  on  such  oral  testimony 
as  might  be  brought  before  it.  It  would  be  substituting 
the  jury,  or  the  court  sitting  as  a  jury,  for  the  tribunal 
which  congress  had  provided  to  determine  the  question, 
and  would  be  making  a  patent  of  the  United  States  a  cheap 
and  unstable  reliance  as  a  title  for  lands  which  it  purported 
to  convey." 

And  in  SJtarp  v.  Stephens,  6  Saw.  48,  this  court  held,  that 
Ai.-  J'-f^^n^jant  could  not,  at  law,  prove,  in  opposition  to  a 
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patent  under  the  donation  act,  that  the  person  named  therein 
as  the  wife  of  the  settler,  was  not  his  wife,  and  therefore  not 
entitled  to  her  half  of  the  donation. 

Nor  was  it  in  allowing  and  issuing  this  patent  alone  that 
the  secretary  passed  upon  the  question  to  what  grant  the 
premises  belonged.  In  approving  the  lists  selected  under 
the  wagon-road  grant  in  1871,  he  did  the  same  thing;  for  as 
yet,  a  patent  was  not  authorized  and  the  grant  was  complete 
upon  the  approval  by  the  secretary  of  the  lists  of  land 
selected  under  it.  The  patent  issued  under  the  subsequent 
act  of  June  18,  1874,  stipra,  did  not  pass  the  title,  but  is 
only  record  evidence  of  the  previously  existing  grant  by 
statute  and  the  identity  of  the  lands  included  in  it.  {Lang- 
deau  V.  Banes,  21  Wall.  529.) 

In  the  face  of  French  v.  ^Fyan,  and  even  upon  general 
principles,  counsel  for  the  defendant  does  not  deny  but 
that  if  the  patent  had  issued  to  the  state  for  the  premises 
under  the  swamp  land  act,  it  would  be  conclusive  in  this 
action  as  to  the  character  of  the  land;  but  it  is  nevertheless 
contended,  that  the  patent  actually  issaed  to  the  state  under 
the  wagon-road  grant  is  not  such  evidence  that  the  lands  are 
not  swamp,  because  in  the  consideration  and  determination 
in  the  land  department  of  the  question  whether  the  prem- 
ises were  within  the  wagon-road  grant  or  not,  the  question 
of  whether  they  were  swamp  was  not  necessarily  involved, 
and  therefore  cannot  be  said  to  have  been  considered  or 
decided. 

But  this  reasoning  is  more  ingenious  than  sound.  The 
effect  of  the  decision  of  the  secretary  does  not  depend  on 
the  existence  of  an  actaal  or  formal  controversy  before  him, 
carried  on  by  parties  adversely  interested  therein,  but  upon 
the  fact  that  it  was  duly  made  in  the  regular  course  of  the 
administration  or  execution  of  the  law  relating  to  the  sub- 
ject. Both  the  swamp  land  and  wagon-road  grants  were 
before  the  department  for  consideration  and  patent.  Under 
the  circumstances  it  was  the  duty  of  the  secretary,  in  select- 
ing and  patenting  lands  under  the  wagon-road  grant,  to  as- 
certain that  they  were  not  included  in  the  prior  grant  of 
swamp  land.     And  whether,  as  a  matter  of  fact,  this  was 
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consciously  and  pnrposely  done,  with  regard  to  the  particu- 
lar land  in  controversy  or  not,  in  contemplation  of  law  it 
certainly  was.  For  it  was  impossible  for  the  secretary  to 
decide,  as  he  did,  absolutely,  that  the  land  belonged  to  the 
wagon-road  grant,  without,  in  effect,  at  the  same  time  de- 
ciding that  it  did  not  belong  to  the  swamp  land  grant. 

This  latter  conclusion  is  a  necessary  element  of  the  former, 
and  therefore  the  law  considers  that  before  the  patent  to 
the  premises  was  issued  as  and  for  wagon-road  land,  it  was 
decided  that  they  were  not  swamp.  (Or.  Civ.  Code,  sec. 
726.) 

It  also  appears  to  me  that  the  state  is  estopped  to  say,  as 
against  its  grantee,  this  plainti£f,  that  this  is  not  wagon-road 
land.  The  state  granted  this  land  to  plaintiff's  vendor  as 
wagon-road  land,  and  allowed  it  to  be  selected  and  approved 
as  such  by  the  secretary,  without  objection,  long  before  it 
sold  it  to  the  defendant  as  swamp  land. 

The  defendant  has  no  title  to  this  property.  He  is  only 
a  purchaser  in  possession  without  the  purchase  money  be- 
ing paid,  and  stands,  therefore,  in  the  relation  of  tenant  to 
the  state  whose  alleged  title  under  the  swamp  land  act  he 
sets  up  in  bar  of  the  action.  It  follows  that  if  the  state 
would  be  estopped  to  set  up  this  title,  or,  what  is  equivalent 
thereto,  to  deny  that  the  premises  are  wagon-road  land,  the 
defendant  is  also. 

The  state  was  the  grantee  in  both  these  grants.  It  ac- 
cepted the  premises  as  part  of  the  wagon-road  grant,  or 
allowed  its  grantees  to  do  so,  without  objection  on  its  part. 
If,  however,  the  land  is  swamp  in  fact,  the  state  must  have 
neglected  to  furnish  the  department  with  the  proper  evi- 
dence thereof.  It  may  have  acted  thus  because  it  preferred 
that  the  land  should  pass  under  the  wagon-road  grant,  and 
thereby  be  applied  in  aid  of  a  useful  public  enterprise.  For 
years  after  it  was  made  this  swamp  land  grant  was  not  re- 
garded with  favor  in  this  state,  nor  was  it  thought  that  there 
was  any  quantity  of  land  to  which  it  was  properly  appli- 
cable. It  is  a  matter  of  history  that  up  to  1870  the  state 
refused  to  take  any  steps  to  secure  land  under  it,  because, 
for  one  reason,  it  preferred  to. make  its  selections  under  the 
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school  land  acts,  even  if  damp  enough  to  be  called  swamp, 
as  in  most  cases  the  dampness  was  a  recommendation  rather 
than  otherwise.  In  the  mean  time  this  land  was  selected 
and  approved  as  wagon-road  land  with  the  acquiescence,  if 
not  the  concarrence,  of  the  state,  for  the  benefit  of  its 
grantee,  and  Uierefore,  it  is  now  estopped  to  deny  directly 
that  it  is  included  in  such  grant,  or  indirectly,  by  alleging 
that  it  is  swamp  land. 

A  paper  was  also  offered  in  evidence  by  the  plaintiff,  exe- 
cated  by  the  governor  of  the  state,  under  the  great  seal 
thereof,  on  October  2,  1871,  reciting  the  grant  to  the  state 
and  the  assignment  thereof  to  the  wagon-road  company,  and 
certifying  that  the  road  had  been  duly  constructed  and  ac- 
cepted, and  that  "the  lands  along  the  line  of  said  road  to 
the  extent  of  eight  hundred  and  sixty  thousand  acres,  have 
under  said  donation  and  grant  passed  to  and  become  the 
absolute  property  of  said  company,  as  a  patent  or  grant  from 
the  state,  bat  was  not  received  as  such  because  it  did  not 
purport  to  be  a  grant  or  patent  but  only  a  certificate,  that 
in  the  opinion  of  the  executive  certain  lands,  including  the 
premises  in  controversy,  had  become  Tested  in  the  wagon- 
road  company  by  virtue  of  the  congressional  and  legislative 
grants  and  the  subsequent  construction  of  the  road,  and  be- 
cause it  does  not  appear  that  the  governor  was  authorized 
to  issue  a  patent  for  the  premises  under  any  circumstances. 

My  conclusion  is:  1.  That  the  patent  is  conclusive  evi- 
dence in  this  action  that  the  premises  are  not  swamp,  and 
therefore  the  oral  evidence  to  that  effect  cannot  be  consid- 
ered; and  2.  That  the  state  is  estopped  to  deny  that  the 
premises  are  included  in  the  wagon-road  grant,  and  there- 
fore its  tenant,  the  defendant,  is  also. 

Prima  facie,  the  plaintiff  has  the  legal  title  and  is  entitled 
to  the  possession,  and  the  defendant  being  precluded  from 
showiug  that  the  premises  are  swamp,  it  follows,  as  a  matter 
of  course,  that  the  former  must  recover. 

There  must  a  finding  and  judgment  for  the  plaintiff  ac- 
cordingly. 
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The  Schooner  Frttheofp. 

District  Coubt,  District  op  Galifobnia. 
February  8,  1881. 

1.  Seaman's  Wages. — Where  wages  are  admitted  to  have  been  earned,  bat 
deductions  are  claimed  for  payments  on  account  and  other  offsets,  the 
burden  of  proof  is  on  the  master  to  show  the  payments,  etc.,  by  a  pre- 
ponderance of  proof. 

Before  Hoffman,  District  Judge. 

Daniel. T.  SuUivan,  proctor  for  libellant. 
A.  P.  Van  Duaer,  proctor  for  claimant. 

Hoffman,  J.  There  is  no  dispute  as  to  the  amouut  of 
wages  earned  by  the  libellant  on  the  two  voyages,  viz.,  one 
hundred  and  thirty-four  dollars  and  ninety-four  cents.  The 
captain  claims  to  have  paid  him  on  account  various  sums, 
the  greater  part  of  which  the  steward  admits.  The  master 
took  no  receipts,  and  kept  no  accounts.  He  fails  to 
produce  a  single  written  memorandum  of  any  payment 
whatever.  The  man  having  shown  himself  entitled  to  a 
certain  sum,  it  is  for  the  master  to  show  payment  in  whole 
or  in  part.  The  testimony  being  conflicting,  and  there 
being  no  circumstances  developed  which  justify  me  in  re- 
jecting the  steward's  evidence,  I  must  decide  the  matter 
against  the  party  upon  whom  rests  the  burden  of  proof  and 
the  duty  of  making  out  his  case  affirm^atively.  The  man  ad- 
mits having  received  thirty-two  dollars.  He  charges  the  cap- 
tain one  dollar  and  fifty  cents  for  a  pig  supplied  him.  This 
does  not  appear  to  be  disputed.  I  think,  too,  the  evidence 
shows  pretty  clearly  that  two  dollars  should  be  charged  to 
him  for  time  lost,  and  one  dollar  for  a  boat,  making  in  all 
thirty-two  dollars  and  fifty  cents  to  be  deducted  from  gross 
earnings.  If  the  master  is  not  allowed  all  the  credits  for 
payments  on  account  to  which  he  is  entitled,  he  has  only 
himself  to  blame  for  the  loose  manner  in  whiqh  he  con- 
ducted his  business.  It  seems  incredible  that  a  persoa 
owning  several  vessels,  and  commanding  one,  should  have 
failed  to  obtain  receipts  or  make  any  writing  whatever  show- 
ing the  numerous  payments  he  claims  to  have  made.    The 
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master  also  claims  an  offset  against  the  steward  on  acconnfe 
of  the  balance  of  a  lot  of  cigars  given  or  sold  to  the 
steward  a  year  and  a  half  ago,  at  the  begioniug  of 
a  former  Toyage.  It^  is  not  qaite  dear  from  the  cap- 
tain's statement  what  the  transaction  was,  whether  a 
sale  to  the  steward,  with  the  right  on  the  pari  of  the 
latter  to  return  as  many  of  the  cigars  as  he  should  be 
unable  to  dispose  of,  or  a  bailment  to  him  to  sell  them  on 
the  master's  account.  The  steward  denies  the  whole  mat- 
ter and  insists  that  he  never  bought  or  had  anything  to  do 
with  the  cigars.  There  is  no  written  memorandum  of  any 
kind  of  the  transaction  nor  any  corroborative  proof.  I  musi 
apply  the  same  rule  to  this  claim  as  to  the  payments  on  ac- 
count. The  ease  is  even  stronger;  for  this  demand  is 
claimed  to  have  arisen  at  the  beginning  or  in  the  course  of 
aToyage  long  since  ended,  and  for  which  full  settlement  was 
made  and  the  man  paid  by  a  draft  on  this  city.  Two  voy- 
ages have  since  been  made  by  the  libellant  in  the  same 
Tessel,  and  it  is  to  his  claim  for  wages  on  these  that 'the  de- 
mand in  question  is  set  up  as  an  offset* 

It  is  evidently  a  stale  and,  I  think,  doubtful  claim.  It 
is  certainly  not  established  by  a  preponderance  of  aflSrma- 
tive  proof.  The  most  that  can  be  said  is,  that  the  proofs 
are  balanced. 

I  shall  allow  the  claim  for  six  dollars  and  fifty  cents  paid 
by  the  master  to  one  Bichards  at  libellant's  request.  His 
testimony  is  corroborated  by  that  of  another  witness. 

The  four  dollars  for  a  woollen  shirt  I  cannot  allow,  for 
the  reasons  above  given.  The  steward  denies  that  he  re- 
ceived it;  and  the  master  has  no  testimony  but  his  own 
oath,  against  the  oath  of  the  steward. 

I  shall  allow  the  steward  eight  dollars  and  seventy-five 
cents  which  he  appears  to  have  paid  for  a  chart,  etc.,  fur- 
nished to  the  vessel.  He  bought  the  articles  perhaps  with- 
out authority,  but  the  captain  ratified  the  purchase,  by  ac- 
cepting and  appropriating  them,  and  he  admits  they  were 
needed  by  the  vessel. 

I  at  first  thought  the  captain's  claim  for  fourteen  dollars 
for  a  gun  purchased  by  the  steward,  should  be  peremptorily 
rejected,  as  the  credit  seemed  to  have  been  given  by  the 
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what  it  would  bring.  As,  and  when  it  was  sold,  the  pro- 
ceeds do  not  appear  to  have  paid  more  than  two  thirds  of 
the  debt,  whereas,  if  the  trustee  had  been  admitted  into 
possession,  he  might  have  applied  the  rents  and  profits  on 
the  interest,  and  ultimately  paid  the  whole  debt  by  a  fayor* 
able  disposition  of  the  property.  However  this  may  be,  the 
person  directly  and  primarily  interested  in  the  matter  was 
the  plaintiff,  and  the  agreement  ought  to  be  construed  so  as 
to  allow  him  to  exercise  his  judgment,  whether  to  hold  the 
property  or  sell  it.  The  debtor  could  always  protect  him- 
self against  any  abuse  of  this  discretion,  to  his  prejudice, 
by  paying  the  debt  and  redeeming  the  property,  or  by  the 
interference  of  a  court  of  equity.  • 

As  to  the  claim  for  damages  on  account  of  the  plaintiffs 
being  compelled,  by  reason  of  the  defendant's  refusal  to 
surrender  the  possession,  to  bring  and  maintain  a  suit  in 
equity  to  procure  a  sale  of  the  property,  it  was  not  argued 
by  counsel,  and  need  not  now  be  considered. 

It,  at  least,  appears  from  the  complaint,  that  the  plaintiff 
is  entitled  to  recover  damages  for  withholding  the  possession 
of  the  property  during  the  period  alleged,  and  therefore  the 
complaint  states  a  cause  of  action. 

The  demurrer  is  overruled. 


D.  Cahn  v.  Elisha  Babnes. 

CiBCurr  Court,  Distbiot  op  Obegok. 
Januaby  17,  1881. 

Patent— CoNTEADTcnoN  of,  by  Oral  Evidence.— On  March  12,  18G0 
(12  Stat.  3),  congresa  granted  the  swamp  and  overflowed  lauds  in  Oregon 
to  the  state  to  be  identified  and  patented  by  the  secretary  of  the  interior; 
on  July  5»  1866  (14  Stat.  89),  congress  granted  to  the  state,  to  aid  in  the 
construction  of  a  wagon-road  from  Albany  to  the  eastern  line  thereof, 
three  sections  .per  mile  of  the  public  lands  to  be  selected  within  six  miles 
of  said  road  as  the  same  might  be  located,  and  on  June  18,  1874  (18  Stat. 
80),  authorized  patents  to  issue  therefor  as  fast  as  the  same  should  be  se- 
lected and  certified;  and  on  June  19,  1876,  a  pateut  was  issued  under 
said  wagon-road  grant  to  the  state,  or  its  assigns,  for  the  premises  in  con- 
troversy: ^eZ(£,  that  the  patent  was  conclusive  evidence  at  law  that  the 
premises  were  included  in  the  wagon-road  grant,  and  were  therefore  not 
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swamp  land — the  latter  concluflion  being  a  necesaary  element  of  the 
former. 
2.  Estoppel. — In  1871  the  premises  in  controversy  were  selected  and  ap- 
proved by  the  land  department  as  a  part  of  the  wagon-road  grant  with- 
out objection  on  the  part  of  the  state  or  any  attempt  to  show  that  they 
were  swamp,  and  in  1872  the  state  sold  the  same  to  the  defendant  as 
swamp,  and  the  defendant  is  in  possession  without  having  paid  the  pur- 
chase money:  Held,  that  the  defendant  has  no  title,  and  cannot  prove 
title  in  the  state  under  the  swamp  land  grant,  because  the  state  is  es- 
topped to  deny  that  the  premises  are  within  the  wagon-road  grant. 

Before  Deadt,  District  Judge. 

E.  C.  Bronrw^jugh^  John  W.  WhaUey,  a^idM,  W.  FechJieimer, 
for  plaintiff. 

W.  Lair  Hill,  for  defendant. 

Deabt,  J.  This  action  is  brought  by  a  citizen  of  Califor- 
nia against  a  citizen  of  Oregon,  to  recover  the  possession  of 
section  3  of  township  15  south,  of  range  16  east  of  the 
Wallamet  meridian. 

The  plaintiff  claims  to  be  the  owner  of  the  premises  and 
entitled  to  the  possession  thereof  as  the  successor  in  inter- 
est of  the  state  of  Oregon. 

The  defendant  only  defends  for  the  north-east  quarter 
of  the  section,  and  pleads  title  thereto  in  the  state  of  Ore- 
gon under  the  swamp  land  act  of  March  12,  1860  (12  Stat. 
3),  and  that  he  is  in  possession  under  the  state,  in  pursuance 
of  an  executory  contract  of  purchase  therefrom,  under  the 
act  of  October  26,  1870  (Ses.  Laws,  54),  providing  for  the 
selection  and  sale  of  said  swamp  lands. 

The  plaintiff  denies  that  the  premises  are  swamp  land  in 
fact,  and  alleges  that  the  secretary  of  the  interior  has  de- 
cided otherwise;  and  also,  that  the  state,  by  accepting  a 
patent  from  the  United  States  of  the  land  in  controversy  as 
wagon-road  land,  is  estopped  now  to  assert  that  the  land  is 
swamp,  which  estoppel  binds  the  defendant,  the  state's 
vendee. 

The  case  was  tried  by  the  court  without  the  intervention 
of  a  jury. 

On  the  trial,  a  stipulation  was  read  containing  the  evi- 
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edness  is  one  hundred  thousand  dollars,  he  acquits  himself 
of  all  personal  liability  bj  the  payment  of  one  thousand 
dollars.  But  if  he  is  liable  to  the  amount  of  the  par  value 
of  his  stock,  he  m^y  be  cpmpelled  to  pay  one  hundred  thou- 
sand dollars*  Will  it  be  contended  that  a  stockholder  who 
has  paid  his  full  proportion  of  the  debts  incurred  while  he 
was  a  stockholder,  would  still  remain  personally  liable  to  pay 
any  assessment  that  may  be  levied,  and  that  such  a  pay* 
ment,  which  the  statute  declares  shall  relieve  him  from  any 
further  personal  liability  for  such  debts,  and  shall  be  a 
good  defence  in  an  action  brought  by  a  creditor,  shall  be 
unavailable  in  an  action  brought  by  an  assignee  in  bank- 
ruptcy in  behalf  of  creditors,  to  collect  an  assessment  levied 
for  the  payment  of  debts?  It  seems  to  me  that  such  a 
position  is  wholly  untenable* 
I  conclude,  therefore: 

1.  That  the  stockholders  of  mining  corporations,  organ- 
ized as  the  corporation  in  this  case  was  formed,  incurred  no 
liability  ex  contractu,  either  express  or  implied,  to  pay  in, 
either  for  the  prosecution  of  the  enterprise  or  the  payment 
of  the  debts  of  the  company,  the  nominal  par  value  of  their 
shares. 

2.  That  unless  they  have  subscribed  for  stock,  or  are  the 
successors  of  subscribers,  assessments  levied  on  them  can 
be  enforced  only  by  the  sale  of  their  shares. 

3.  That  section  349  does  not  create,  and  was  not  intended 
to  create,  any  personal  liability  for  assessments,  unless  from 
the  terms  of  the  stockholders'  subscription  such  liability 
was  incurred. 

4.  That  the  remedy  of  the  creditor  against  the  stockholder 
personally  is  limited,  and  defined  by  section  322  of  the  code, 
and  his  liability  cannot  be  extended  beyond  the  limits 
therein  prescribed. 
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James  D.  Walkeb  v.  Joseph  Teal, 

CiBCurr  CouBT,  Distbiot  of  Obegon. 
Januaby  10,  1881. 

Conditional  Limitation — Demand  of  Possession  in  Casb  of  Co-tenants. 
G.  conveyed  an  undivided  interest  in  certain  real  property  to  H.,  in 
trust,  to  secure  the  payment  of  a  loan  from  W.,  with  an  agreement,  that 
G.  might  remain  in  possession  and  take  the  rents  and  profits  without 
account,  until  the  note  given  for  the  loan  was  overdue  and  unpaid,  in 
which  case  the  trustee  was  to  take  possession  and  dispose  of  the  property 
to  satisfy  the  debt,  and  G.  was  to  surrender  the  possession  for  this  pur- 
pose on  demand;  the  note  became  overdue  and  remained  unpaid,  and  G. 
conveyed  his  interest  in  the  premises  to  his  co-tenant  T.,  and  gave  him 
possession,  when  H.  demanded  such  possession  from  T.,  who  refused  un- 
qualifiedly, and  continued  to  occupy  the  property  and  received  the  rents 
and  profits  thereof  until  the  same  was  sold  at  a  judicial  sale,  at  the  suit 
of  H.,  for  less  than  two  thirds  of  the  loan  and  interest:  Held,  1.  That 
the  interest  which  G.  had  in  the  property,  in  case  the  debt  was  not  duly 
paid,  was  not  an  estate  upon  condition  which  was  not  avoided  until  a  de- 
mand for  possession,  but  an  estate  upon  a  conditional  limitation,  which 
terminated  with  the  happening  of  the  contingency — the  note  becoming 
overdue  and  remaining  unpaid,  without  any  demand.  2.  That  the  de- 
mand for  possession  required  by  the  agreement  was,  under -the  circum- 
stances, not  a  demand  for  the  purpose  of  avoiding  an  estate,  and  there- 
fore insufficient,  unless  made  exactly  for  that  which  the  trustee  was  enti- 
tled—nothing more  nor  less — but  was  the  equivalent  of  a  mere  notice 
to  quit  by  a  landlord  upon  a  tenant  at  will,  and  was  sufficient,  although 
in  form  it  may  have  included  a  demand  for  the  exclusive  possession  of 
the  whole  property,  the  refusal  being  in  effect  a  denial  of  the  trustee's 
right  to  the  possession,  even  as  a  co-tenant.  3.  The  trustee  being  enti- 
tled as  co-tenant  with  T.  to  the  possession  of  the  whole  property,  and 
the  demand  having  been  made  by  him  for  possession  in  pursuance  of  the 
agreement,  it  is  to  be  construed  and  understood  as  a  demand  for  posses- 
sion as  such  co-tenant,  and  therefore  it  was  not  4arger  than  the  right  of 
the  party  making  It,  and  is  sufficient,  even  if  it  was  to  have  the  effect  of 
avoiding  an  estate. 
,  CoNSTEDCTioN  OF  DiBECTiON  TO  TRUSTEE  TO  Sell. — A  conveyauoe  in  trust 
to  secure  the  payment  of  a  loan  is  made  prinmrily  for  the  benefit  of  the 
lender,  and  should  be  construed,  so  far  as  it  is  open  to  construction,  so  as 
to  effect  the  object  for  which  it  was  made,  and  therefore  where  such  a 
conveyance  provided  that  upon  default  in  the  payment  of  the  loan,  the 
trustee  should  take  possession  and  sell  the  property  upon  thirty  days' 
notice:  Beld^thakt  the  authority  to  sell  was  for  the  benefit  of  the  lender, 
and  the  trustee  was  not  bound  to  sell  until  he  thought  best  for  the  pay- 
ment of  the  loan,  or  was  directed  to  do  so  by  a  court  of  equity,  and  in 
the  mean  time  it  was  his  duty  to  apply  the  rents  and  profits  upon  the 
debt. 
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ideut  and  upon  due  notice  to  each  director  of  said  defend- 
ant, a  meeting  of  said  directors  was  held,  at  which  four 
thereof  were  present,  when  it  was  unanimously  voted  that 
said  sum  of  four  thousand  and  fifty-eight  dollars  was  due 
the  plaintiff  and  the  proceedings  of  the  meeting  of  April  15th 
aforesaid  duly  approved;  and  on  May  7,  1879,  said  defend- 
ant and  said  Gaston  made  their  joint  promissory  note  for 
said  sum  with  interest  at  the  rate  of  twelve  per  centum  per 
annum,  payable  to  the  plaintiff,  and  on  the  same  day  said 
defendant  executed  a  mortgage  on  its  road  and  all  other 
property  to  secure  the  pajrment  of  the  same,  which  was  duly 
recorded  on  May  14,  1879. 

No  payment  having  been  made  on  any  of  these  notes,  the 
plaintiff  on  January  11,  1879,  in  pursuance  of  a  stipulation 
in  the  mortgages,  declared  them  all  due;  and  on  the  twenty- 
third  of  the  same  month  commenced  this  suit  to  enforce  the 
lien  of  the  mortgages  to  secure  the  same.  Upon  the  filing 
of  the  bill,  an  injunction  was  allowed  and  a  receiver  ap- 
pointed. It  is  not  necessary  to  state  the  grounds  upon 
which  the  other  parties  were  made  defendants,  further  than 
that  the  Wallamet  Valley  Railroad  Company  became  by 
purchase  the  successor  in  interest  of  the  Dayton,  Sheridan, 
and  Grande  Ronde  Railway  Company,  in  pursuance  of  a 
vote  of  directors  of  the  latter  on  January  8,  1879,  and  a 
conveyance  of  its  road  and  franchise  on  June  5th,  thereafter; 
and  that  the  others  had  or  claimed  liens  upon  the  property 
for  the  value  of  services  and  materials  furnished  in  the  con- 
struction of  the  road.  Upon  the  direction  of  the  court, 
the  receiver  borrowed  money  wherewith  to  put  the  road  in 
working  order  and  pay  the  claim  of  the  defendants,  U.  B. 
Scott  &  Co.,  allowed  at  one  thousand'  seven  hundred  and 
nineteen  dollars  and  five  cents,  for  freight  and  storage  of 
rails  belonging  to  the  road. 

The  defendants,  except  the  Dayton,  Sheridan,  and  Grande 
Ronde  Railway  Company,  .the  Wallamet  Valley  Railway 
Company,  and  Joseph  Gaston,  answered,  setting  up  their 
respective  claims  and  liens  by  mortgage,  judgment,  and 
otherwise,  and  these  three  defendants  answered  jointly,  ad- 
mitting the  purchase  and  delivery  of  the  rails  and  fixtures, 
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at  the  alleged  price,  but  deDjing  the  validity  of  the  first  and 
second  series  of  notes  and  the  two  mortgages  to  secure  them, 
made  in  the  name  of  the  Dayton,  Sheridan,  and  Orande 
Bonde  Bailway  Company,  for  the  reason  that  the  direct- 
ors were  not  all  present  at  or  notified  of  the  meetings  of 
November  5th  and  December  1th,  at  which  they  were  author- 
ized, but  admitting  the  validity  of  the  note  and  mortgage 
for  four  thousand  and  fifty-eight  dollars,  and  all  the  notes 
and  mortgages  made  by  Gaston. 

By  reason  of  a  subsequent  ratification  of  these  acts,  it  is 
not  necessary  to  decide  the  question — can  a  majority  of  the 
directors  of  an  Oregon  corporation  exercise  any  of  the 
powers  vested  in  the  directors  without  the  presence  of  or 
due  notice  to  the  others  ?  The  plaintiff  affirms  that  they 
can,  relying  upon  the  clause  in  section  11  of  the  corporation 
act  (Or.  Laws,  p.  527),  which  reads — "The  powers  vested 
in  the  directors  may  be  exercised  by  a  majority  of  them." 
But  the  defendant  insists  that  while  a  majority  may  exercise 
any  power  vested  in  the  directors,  yet  they  can  only  do  so 
at  a  lawful  meeting  of  the  directors,  that  is,  a  meeting  where 
all  are  present  and  may  be  heard,  or  have  had  due  notice 
of  the  same  and  might  be  present  if  they  would. 

By  stipulation  filed  April  17,  1880,  it  was  admitted  that 
the  plaintiff  had  received  one  hundred  and  nine  thousand 
seven  hundred  and  four  dollars  and  fifty  cents  in  payment 
of  the  notes  sued  on,  when  the  injunction  was  dissolved  and 
the  receiver  discharged,  but  the  sait  was  continued  to  de- 
termine the  validity  of  the  claim  of  the  plaintiff  to  recover 
attorney's  fees,  upon  which  question  the  case  has  been 
argued  and  submitted. 

The  claim  arises  in  this  way:  In  each  of  the  mortgages 
made  by  the  Dayton,  Sheridan,  and  Grande  Bonde  Bail- 
way  Company,  and  also  those  made  by  Joseph  Gaston,  there 
is  a  stipulation  for  the  recovery  of  an  attorney's  fees,  in  the 
event  of  legal  proceedings  being  taken  to  recover  the  same, 
thereby  secured.  The  sums  agreed  upon  to  be  recovered  as 
such  fee  in  each  case  are  as  follows :  For  the  sum  of  sixty- 
two  thousand  seven  hundred  and  twenty-four  dollars  and 
fifty-six  cents  by  the  Dayton,  Sheridan,  and  Grande  Bonde 
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Bailwaj  Company  mortgage,  four  per  centum — two  thousand 
five  hundred  and  eight  dollars — of  the  amount,  and  by  the 
Gaston  mortgage,  one  thousand  dollars;  for  the  sum  of 
twenty-seven  thousand  one  hundred  and  thirty-four  dollars, 
by  the  mortgage  of  the  former  and  the  latter,  each  one 
thousand  dollars;  and  for  the  sum  of  four  thousand  and 
fifty-eight  dollars,  by  the  mortgage  of  the  former  two  hun- 
dred dollars,  in  sM  the  sum  of  five  thousand  seven  hundred 
and  eight  dollars. 

On  January  8  and  April  28,  1879,  meetings  of  the  direct- 
ors of  the  defendant,  the  Dayton,  Sheridan,  and  Orande 
Bonde  Bailway  Company,  were  held,  which  are  admitted  to 
have  been  duly  called  and  valid.  At  each  of  these,  action 
was  taken  to  sell  and  convey  the  property  and  franchise  of 
said  defendant,  to  the  defendant,  the  Wallamet  Valley  Bail- 
way  Company,  upon  the  condition  that  the  latter  would 
pay  the  debts  of  the  former,  in  which  these  mortgages  were 
referred  to,  recognized,  and  approved. 

This  statement  is  substantially  admitted  by  counsel  for 
the  defendants,  but  his  contention  and  argument  is,  that  an 
authority  to  the  president  and  secretary  of  a  corporation  to 
make  its  note  and  mortgage  for  a  specified  sum  does  not  in- 
clude a  contract  to  pay  an  attorney's  fee,  in  case  legal  pro- 
ceedings are  taken  to  enforce  the  same.  In  this  case,  the 
vote  of  the  directors  only  authorized  the  making  of  the 
mortgages  for  a  specific  sum,  and  is  silent  upon  the  subject 
of  attorney's  fees.  But  it  is  contended  for  the  plaintiff  that 
the  subsequent  recognition  and  approval  of  these  mortgages 
must  be  taken  and  construed,  as  applying  to  every  provision 
contained  in  them,  as  they  were  in  fact  executed,  and  not 
simply  to  the  order  in  the  records  of  the  corporation  direct- 
ing the  execution  of  a  mortgage. 

As  to  the  question — did  the  direction  to  the  president 
and  secretary  to  make  the  mortgage  of  the  corporation,  to 
secure  the  payment  of  a  specific  sum,  also  authorize  them 
to  insert  a  contract  therein,  to  pay  an  attorney's  fee  to  the 
mortgagee  in  case  the  same  was  sued  upon,  my  opinion  is 
that  it  did  not.  They  were  the  special  agents  of  the  corpo- 
ration to  do  a  particular  thing — to  execute  a  mortgage — and 
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if  they  exceeded  this  aathority,  their  principal  was  not 
bonnd  by  it.     (Story  on  Agency,  sees.  17, 126.) 

It  is  not  claimed  that  there  was  any  specific  authority  to 
insert  this  contract  concerning  an  attomey^s  fee  in  the  mort- 
gage; nor  is  there  anything  in  the  nature  of  the  act  author- 
ized or  the  eyidence  in  the  case,  which  tends  to  show  that 
the  insertion  of  such  a  contract  was  implied  in  the  author- 
ity to  make  the  mortgage,  as  being  a  necessary  part  ot  it,  or 
that  it  was  authorized  by  any  general  usage  or  established 
course  of  dealing  between  the  parties,  in  reference  to  which 
it  might  be  inferred  that  they  acted  in  the  execution  and  ac- 
ceptance of  the  mortgage.  No  authorities  have  been  cited 
upon  the  point,  and  I  rest  the  decision  of  it  upon  the  appli- 
cation of  general  principles  to  the  particular  circumstances. 

Bat  it  is  contended  on  behalf  of  the  plaintiff  that  the  rat- 
ification of  these  mortgages  must  be  taken  and  construed  as 
extending  to  every  provision  contained  in  them,  as  they 
were  in  fact  executed,  apd  not  simply  to  the  order  directing 
their  execution.  Which  of  these  constructions  should  be 
given  to  this  ratification  depends  upon  the  evidence,  the 
harden  of  proof  being  on  the  plaintiff,  and  the  rule  of  the 
law,  "that  the  ratification  of  an  act  of  an  agent  previously 
unauthorized,  must,  in  order  to  bind  the  principal,  be  with 
a  fall  knowledge  of  all  the  material  facts."  (Oimnga  v.  Hull, 
9  Pet.  629.) 

It  may  be  admitted  that  the  president  and  secretary — two 
of  the  directors — knew  of  this  provision  in  the  mortgages, 
bat  they  were  not  the  corporation,  nor  their  knowledge  that 
of  the  other  directors.  It  should  appear  that^the  directors 
had  such  knowledge  collectively,  as  a  body,  but  it  does  not 
even  appear  that  any  of  them  knew  of  this  contract  save  the 
president  and  secretary. 

The  directors  may  be  presumed  to  know  what  was  in 
their  own  records,  but  there  was  not  in  them  even  a  sugges- 
tion that  these  instruments  contained  anything  not  abso- 
lately  necessary  to  a  mortgage.  But  there  is  no  presump- 
tion that  the  directors  had  seen  these  mortgages  on  the 
records  of  the  county  wherein  they  were  recorded  or  else- 
where; nor  does  the  fact  of  such  record  impart  to  them,  as 
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directors,  or  to  the  corporation,  so  far  as  this  question  is 
concerned,  even  coustractive  notice  of  their  contents. 

The  reasonable  conclusion  to  be  drawn  from  the  evi- 
dence is,  that  the  directors  referring  to  and  approving  of 
the  mortgages,  on  January  8  and  April  28, 1880,  theretofore 
given  to  the  plaintiff,  had  reference  to  and  approved  of  only 
such  acts  as  it  appeared  from  their  records  that  a  majority 
of  their  body  had  assumed  the  right  to  direct  their  president 
and  secretary  to  do  and  perform. 

It  follows  that  the  ratification  of  these  mortgages  did  not 
include  the  special  provision  for  an  attorney's  fee.  The  fact 
of  its  existence  does  not  appear  to  have  been  known  to  the 
directors  at  the  time  of  the  ratification,  and  therefore  it  was 
not  within  their  contemplation. 

The  contracts  inserted  in  the  mortgages  of  the  corpora- 
tion by  the  president  and  secretary  being  unauthorized  and 
unratified  cannot  be  enforced  against  it. 

Objection  is  also  made  to  the  enforcement  of  the  contract 
for  an  attorney's  fee  in  the  mortgages  made  by  Gaston,  but 
upon  what  ground  does  not  appear.  The  matter  needs  only 
to  be  stated  to  show  the  futility  of  the  objection.  Gaston 
made  two  mortgages  to  secure  the  payment  of  his  prom- 
issory notes  to  the  plaintiff  for  the  sums  of  sixty-two  thou- 
sand seven  hundred  and  twenty-four  dollars  and  fifty-six 
cents  and  twenty-seven  thousand  one  hundred  and  thirty- 
four  dollars  respectively,  and  expressly  agreed  therein,  that 
if  legal  proceedings  were  taken  to  enforce  the  same,  that  by 
way  of  indemnifying  the  plaintiff  against  the  costs  and  ex- 
penses thereof,  it  should  be  entitled  to  recover  against  him, 
in  addition  to  the  debt,  an  attorney's  fee  of  one  thousand 
dollars  in  each  case.  This  was  a  lawful  contract,  lawfully 
made.  {Tlie  Wilson  Seiuing  Machine  Co.  v.  Moreno  et  cd.,  6 
Saw.  35;  Bank  of  British  North  America  v.  EUis  et  aZ.,  6 
Saw.  96.)  The  contingency  has  arisen.  The  mortgagor 
failed  to  pay  his  debt,  and  the  mortgagee  has  been  put  to 
the  expense  of  enforcing  his  claim  by  litigation,  and  is  en- 
titled to  recover,  as  against  Gaston,  and  enforce  his  mort- 
gages, for  the  sum  of  two  thousand  dollars. 

There  must  be  a  decree  reciting  the  fact  of  the  payment 
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of  the  principal  and  interest  due  the  plaintiff,  as  above 
stated,  and  the  payment  of  costs  up  to  that  time,  and  dis- 
missing the  bill  as  to  all  the  defendants  except  Gaston;  and 
that  the  plaintiff  recover  of  him  said  sum  of  two  thousand 
dollars,  and  costs  and  expenses  to  be  taxed,  and  for  a  sale 
of  the  mortgaged  premises  by  the  master  of  this  court  if 
the  decree  is  not  satisfied  within  ten  days  from  the  entry 
thereof. 


The  Steamboat  S.  M.  Whipple. 

District  Court,  District  of  California. 
February  11, 1881. 

1.  LiXN  FOR  SuppLisa. — Where  a  steamboat  was  chartered  under  an  agree- 
ment that  the  hirers  should  pay  all  expenses  for  supplies,  etc,  and 
redeli-ver  her  at  the  expiration  of  the  charter,  free  of  all  liens,  and 
supplies  were  famished,  for  which,  by  the  laws  of  this  state,  a  lien  upon 
her  was  created:  HM^  that  the  vessel  was  liable  unless  her  owner  could 
show  by  a  clear  preponderance  of  proof  that  notice  of  the  terms  of  the 
charter  was  given  to  the  supply-men. 

Before  Hoffman,  District  Judge. 
MUton  Andros,  proctor  for  appellant. 

O.  JU.  WiUiama,  proctor  for  claimant. 

G.  D,  Hall  and  W.  W.  Morrow ^  proctors  for  several  in- 
tervenors. 

HoFFiCAN,  J.  It  is  not  denied  that  the  supplies  were  fur- 
nished and  the  repairs  made  as  set  forth  in  the  libel  of  the 
libellant  and  those  of  the  interveners. 

At  the  time  these  debts  were  contracted,  the  vessel  was 
under  charter  to  G.  A.  Carleton  and  J.  C.  Spencer.  By 
the  terms  of  the  charter  Garleton  &  Spencer  agreed  to  pay 
''  all  bills  for  wages,  coal,  supplies,  and  wharfage,  accruing 
against  the  steamer  during  the  period  of  the  charter,  and 
also  all  liens  that  may  have  accrued  against  said  vessel  since 
June  14,  1880  '*  (they  having  had  possession  thereof  since 
that  date  under  a  previous  charter);  *'  and  further,  that  they 
would  surrender  and  deliver  the  possession  of  the  vessel 


70  The  Steamboat  S.  M.  Whipplb.     '  [Dist.  Ct. 

Opinion  of  the  Coart — Hoffinan,  J.  [February, 

*  *  *  absolutely  free  and  clear  from  all  liens  and  inenm- 
brances  accruing,  etc.,  between  June  14, 1880,  and  the  time 
of  such  delivery.**  It  was  further  agreed  that  the  charter- 
ers should  employ  the  pilot  and  engineer  selected  by  the 
owner,  the  wages  to  be  included  in  the  wages  to  be  paid  by 
them**  (the  charterers)^  ''and  the  pilot  so  selected  to  be 
both  pilot  and  captain,  and  have  charge  of  the  boai,'* 

The  true  and  faithful  performance  by  the  charterers  of 
the  conditions  of  the  charteivparty  was  guaranteed  by  one 
Charles  Jost.  The  vessel  was  a  domestic  vessel,  exclu- 
sively engaged  in  the  navigation  of  the  interior  waters  of 
this  state. 

By  section  813,  California  code  of  civil  procedure,  all  steam- 
ers, etc.,  are  made  liable,  "  2.  For  supplies  furnished  for 
their  use,  at  the  request  of  their  respective  owners,  masters, 
agents,  or  consignees.  3.  For  work  done  or  materials 
furnished  in  this  state  for  their  construction,  repair,  or 
equipment.  Demands  for  these  several  causes  constitute 
liens  upon  all  steamers,**  etc. 

It  is  contended  by  the  advocate  for  the  claimant,  that  by 
the  reservation  of  the  right  to  appoint  the  master  who  was 
to  "have  charge  of  the  boat,**  the  general  owner  retained 
the  possession  of  the  vessel,  with  all  the  rights  and  respon- 
sibilities of  the  owner.  The  supplies  were  furnished  at 
the  request  of  the  master. 

The  demands  of  the  intervenors,  The  Phelps  Manufactur- 
ing Co.,  J.  Boese,  and  Benton,  Holmes  &  Co.,  are  fully 
proved.  The  supplies  and  materials  appear  to  have  been 
furnished  on  the  credit  of  the  vessel,  and  without  notice  of 
the  terms  of  the  charter-party. 

With  regard  to  the  claim  of  the  Black  Diamond  Coal 
Company,  an  attempt  is  made  to  show  that  the  president  of 
the  company  was  notified  by  Mr.  E.  Y.  Joice,  agent  of  the 
claimant,  that  the  charterers,  by  the  terms  of  the  charter, 
were  to  pay  for  all  supplies  furnished  the  vessel,  and  that 
neither  she  nor  her  owner  would  be  responsible. 

Mr.  Joice  testifies,  that  in  June  or  July,  when  Carleton 
and  Spencer  were  running  the  boat,  he  informed  Mr.  Corn- 
wall, the  president  of  the  Black  Diamond  Coal  Company, 
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that  the  boat  was  to  be  returned  free  of  charges,  and  that 
he  mnst  charge  the  supplies  to  the  charterer.  Mr.  Corn- 
wall replied,  that  when  he  supplied  a  boat,  he  always 
charged  her  with  the  supplies.  Mr.  Joice  then  requested 
him  to  let  him  know  quietly  how  much  was  due,  and 
whether  the  charterers  paid  up  promptly.  Mr.  Cornwall 
replied,  that  there  was  nothing  due  then.  Two  or  three 
weeks  after  this  conversation,  Mr.  Cornwall  furnished  him 
(Mr.  Joice)  with  a  statement,  showing  two  hundred  dollars 
to  be  then  due  for  coal.  He  had  but  one  conversation  with 
Mr.  Cornwall — he  thinks  it  was  in  June,  soon  after  the 
chartering  of  the  boat;  that  Cornwall  furnished  but  one 
statement.  Mr.  Joice  subsequently  returned  to  the  stand, 
to  state  that  on  searching  his  papers  he  found  a  second 
note  from  Mr.  Cornwall,  which  had  escaped  his  recollec- 
tion; but  he  is  positive  that  he  also  received  the  first  note 
spoken  of  by  him. 

Mr.  Cornwall  testifies,  that  about  the  first  of  September, 
a  few  days  before  the  note  produced  by  Mr.  Joice  was  writ« 
ten,  he  bad  a  conversation  with  the  latter,  who  inquired 
how  much  the  charterers  owed  him.  Mr.  Cornwall  replied, 
that  he  didn't  know,  but  would  send  the  account  to  him. 
Mr.  Joice  said  the  boat  was  chartered,  but  they  had  good 
security.  He  supposed  they  (the  charterers)  would  pay 
their  bills,  but  he  didn't  want  the  boat  to  get  too  far  behind. 
No  notice  was  given  him  (Mr.  Cornwall)  not  to  trust  the 
boat,  but  Mr.  Joice  wanted  him  to  press  the  parties.  Mr. 
Cornwall  states,  that  this  was  the  first  time  he  knew  that  the 
boat  was  chartered.  He  did  not  understand  Mr.  Joice  as 
giyiug  him  notice.  If  he  had,  he  would  at  once  have  given 
orders  not  to  supply  the  boat.  He  further  states,  that  his 
invariable  practice  is  to  keep  copies  of  all  his  correspond- 
ence on  business  matters;  that  he  finds  a  copy  of  the  second 
note  written  by  his  bookkeeper,  by  his  orders,  and  that 
he  gave  him  instructions  w;th  regard  to  writing  but  once. 
In  this  he  is  corroborated  by  Mr.  Scott,  his  bookkeeper. 
Mr.  Scott  states,  that  he  is  positive  there  was  no  conversa- 
tion between  Mr.  Joice  and  himself  in  June  or  July;  that 
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there  was  only  one  conversation — the  one  that  directed  the 
note  of  September  18th,  written  some  ten  days  subsequently. 

I  have  no  means  of  determining  as  between  these  two 
very  respectable  gentlemen,  whose  memory  has  proved 
treacherous.  Intentional  misstatement  I  cannot  impute  to 
either.  If  Mr.  Cornwall  had  not  denied  so  positively  that 
any  conversation  occurred  in  June  or  July,  and  that  any 
note  was  written  in  consequence,  I  should  have  surmised 
that  Mr.  Joice  did*  not  notify  Mr.  Cornwall  as  explicitly  as 
he  thinks  he  did,  or  intended  to  do;  at  all  events,  that  Mr. 
Cornwall  did  not  so  understand  him.  But  the  conflict  is  not 
merely  as  to  the  purport  of  the  conversation,  but  as  to  its 
occurrence.  Mr.  Joice  is  unable  to  produce  the  first  note, 
but  Captain  Wright,  the  claimant,  testifies,  that  in  August 
Mr.  Joice  showed  him  a  note  stating  that  the  boat  was  in 
debt  two  hundred  dollars  for  coal.  On  the  other  hand,  Mr. 
Cornwall  and  Mr.  Scott  are  positive  that  no  note  of  that 
kind  could  have  been  written  ^'without  its  getting  on  the 
letter-book." 

Under  these  circumstances,  I  must  endeavor  to  arrive  at 
a  decision,  by  attempting  to  estimate  the  probabilities  of 
the  case;  and  if  these  afford  no  reliable  guide,  and  the  tes- 
timony is,  found  to  be  equally  balanced  and  irreconcilably 
conflicting,  I  must  determine  against  the  side  on  which 
rests  the  affirmative  of  the  issue  or  the  burden  of  proof. 
It  does  not  appear  that  the  decision  of  this  court  in  the  case 
of  The  Schooner  Oolurnbns,  6  Saw.  487,  was  known  to  any 
of  the  parties.  In  that  case' it  was  held,  that  no  lien  exists 
under  the  boats  and  vessels  act  of  this  state  in  favor  of  a 
domestic  material-man  who  has  supplied  a  vessel  in  her 
home  port  at  the  request  of  the  master,  after  having  been 
notified  by  the  owner  that  she  had  been  let  to  the  master  to 
be  run  on  shares,  and  to  be  manned  and  victualled  by 
him,  and  that  if  supplies  be  furnished  her,  it  must  be  ex- 
clusively on  his  personal  credit.  The  point  was  new,  and 
was  in  that  case  first  presented  to  any  court  in  this  state. 

I  am  not  aware  whether  the  decision  has  met  with  general 
,| 

been  known  to  the  parties,  and  accepted  as  the 
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law,  the  probability  that  they  woald  have  taken  steps  to 
bring  themselTes  within  it  by  notifying  the  sapply-men  of 
the  terms  of  the  charter,  would  be  appreciably  enhanced. 

2.  The  boat  had  been  long  running  on  the  waters  of  this 
state.  Her  owner  was  well  known,  and  had  had  dealings 
with  the  libellant  and  the  interyenors  for  a  considerable 
period.  To  neither  of  the  latter  did  he  give  any  notice  of 
his  contract  with  the  charterers,  until  at  or  near  the  expira- 
tion of  the  last  charter.  If  he  or  his  agent  had  intended 
to  notify  one  of  the  persons  with  whom  he  had  been  deal- 
ing, why  not  extend  the  notice  to  all?  It  seems  probable 
that  he  would  have  done  so. 

3.  The  owner  does  not  appear  to  have  thought  that  he 
had  protected  himself  and  his  vessel  from  liability.  When 
executing  the  last  charter,  August  18,  1880  (and  it  was 
while  this  charter  was  running  that  the  greater  part  of  the 
coal  was  furnished),  he  takes  the  guaranty  of  a  third  party, 
that  the  vessel  shall  be  delivered  free  "from  all  liens  ac- 
cruing between  June  14,  1880  (the  date  of  the  first  char- 
ter), and  the  completion  of  the  present  charter.''  He  seems 
therefore  to  have  supposed,  not  only  that  liens  might  be 
created,  but  that  they  might  already  exist. 

4.  It  seems  improbable,  that  if  Mr.  Cornwall  had  re- 
ceived or  understood  the  notice  in  question,  he  would  have 
persisted  in  furnishing  supplies  on  the  credit  of  the  vessel. 
In  so  doing,  he  would  not  only  be  running  a  great  risk  as  to 
the  payment  by  the  boat  or  her  owner,  but  would  be  commit- 
ting a  virtual  fraud  upon  an  old  customer  and  acquaintance. 

I  am  disposed  to  think  that  these  considerations  have 
sufficient  weight  to  show  to  which  side  the  trembling  bal- 
ance in  which  the  testimony  is  to  be  weighed,  should  in- 
cline. 

But  if  not,  then  the  case  must  be  decided  by  applying 
the  rule  that  he  on  whom  it  rests  to  establish  a  certain  state 
of  facts,  must  do  so  by  a  preponderance  of  proofs.  The 
rule  is  peculiarly  applicable  in  this  case.  The  supplies 
were  furnished  to  the  vessel  for  her  use  and  on  her  credit. 
Tbey  were  ordered  by  the  master  appointed  by  the  owner. 
In  such  cases  the  law  of  this  state  confers  a  lien.    He  who 
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woald  displace  it  by  setting  up  a  private  agreement  be- 
tween himself  and  a  third  party,  by  which  the  master  was 
deprived  of  the  aathority  to  create  liens  on  the  vessel, 
should  show  by  clear  proofs  that  explicit  and  nnequivocal 
notice  of  the  facts  was  given  to  persons  dealing  with  the 
boat.  And  especially  to  those  who  had  for  a  long  time  pre- 
viously been  in  the  habit  of  supplying  her  on  her  credit 
and  that  of  her  owners.  It  cannot  be  said  that  clear 
proofs  of  such  a  notice  have  been  furnished  in  this  case. 
It  may  be  added  that  by  this  decision  no  practical  injustice 
is  done. 

If  the  security  taken  by  the  owner  is  adequate,  it  is  more 
equitable  to  compel  him  to  look  to  it  for  his  indemnity, 
than  to  deprive  the  supply-men  of  all  remedy  except  a 
fruitless  suit  in  personam  against  insolvent  charterers. 

A  decree  must  be  entered  for  the  amounts  claimed  iu 
the  libels,  with  the  deductions  admitted  at  the  hearing. 


Andreas  Bbiswalter  v.  George  E.  Long. 

CmcuiT  CouBT,  District  of  Gaufornu. 
Febbuaby  14, 1881. 

1.  Bankruptcy — Surviving  Partner. — Where  a  sorviying  partner  files  bis 
petition  in  bankruptcy,  both  individually  and  as  surviving  partner  of  a 
firm,  the  district  court  has  authority,  under  the  bankrupt  act,  to  ad- 
judge him  bankrupt  in  both  characters. 

Before  Sawykb,  Circuit  Judge. 

Tflis  action  was  brought  to  recover  certain  property  in  the 
possession  of  defendant,  as  being  property  belonging  to  the 
late  firm  of  Temple  &  Workman.  The  defendant  claimed 
title  as  assignee  in  bankruptcy  of  Temple  in  his  individual 
capacity,  and  also  as  surviving  partner  of  the  late  firm  of 
Temple  &  Workman.  The  facts  showing  his  title  as  as* 
signee  were  set  up  in  the  answer,  in  which  it  appeared  that 
Temple  filed  a  petition  in  bankruptcy  in  his  individual  ca- 
pacity, and  also  in  his  capacity  as  surviving  partner  of 
Temple  &  Workman,  praying  to  be  adjudged  bankrupt  in 
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both  characters,  ^which  petition  was  granted  by  the  court, 
and  it  was  adjadged  accordingly.  The  defendant  was  ap- 
pointed assignee  by  the  court.  There  was  a  demurter  to 
the  answer,  the  only  question  being  Whether  the  court  had 
power  under  the  act  to  make  the  adjudication. 

Smithy  GlasseU  &  Chapman^  for  plain  tiffL 

L.  D.  Lcdimer^  for  defendant. 

Sawteb,  Circuit  Judge.  This  is  a  demurrer  to  the  an- 
swer. There  is  a  defect  in  the  answer  which  ought  to  be 
corrected,  I  suppose  a  clerical  error,  describing  the  pro- 
ceedings to  have  been  in  ''this  court,"  being  the  superior 
court  of  Los  Angeles  county,  instead  of  in  the  district  courfc 
of  the  United  States  for  the  district  of  California,  as  it 
should  have  been.  With  that  correction,  I  think  the  answer 
is  good. 

The  point  is,  whether  the  district  court  has  authority 
under  the  bankrupt  act  to  adjudge  a  person  individually,  and 
at  the  same  time  as  surviving  partner  of  a  firm,  to  be  a 
bankrupt.  Undoubtedly,  where  the  partnership  is  dissolved 
by  the  death  of  one  of  the  partners,  the  surviving  partner 
is  entitled  to  wind  up  the  partnership  affairs.  This  is  so  at 
common  law,  and  expressly  so  under  the  civil  code.  No- 
body else  could  wind  up  the  partnership  affairs  and  collect 
the  moneys  due  to  the  firm  so  well  as  he;  therefore,  the  ad- 
ministration of  the  partnership  assets  is  left  in  the  hands 
of  the  surviving  partner. 

In  this  case  Mr.  Temple  was  adjadged  a  bankrupt  on  his 
own  petition.  He  filed  his  petition  both  individually,  and 
as  surviving  partner  of  the  firm  of  Temple  &  Workman, 
and  was  adjudged  a  bankrupt  in  his  individual  capacity, 
and  as  surviving  partner  of  that  firm;  the  assignment 
was  duly  made  of  his  individual  property,  and  of  the  as- 
sets of  the  partnership,  aud  the  assets  were  afterwards 
administered  in  the  court  of  bankruptcy.  The  question 
was  raised  in  the  district  court  by  the  plaintiff*,  that  no  au- 
thority could  be  found  for  Temple  to  be  adjudged  a  bank- 
rupt as  a  surviving  partner.     The   court,  however,  held 
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otherwise,  and  adjadged  accordingly.  I  think  the  conrt  had 
authority  to  make  that  adjudication.  Otherwise,  I  do  not 
see  how  the  affairs  of  the  firm  could  be  wound  up,  for  no- 
body else  had  authority  in  the  matter  but  Mr.  Temple,  as 
snrriving  partner.  It  was  his  business  to  close  up  the 
affairs  of  the  firm,  and  pay  off  the  indebtedness  so  far  as  he 
could.  But  he  became  bankrupt  as  an  individual,  and  as 
a  member  of  the  partnership,  and  the  district  court  took 
charge  of  his  affairs.  After  becoming  bankrupt,  he  could 
no  longer  act  in  settling  up  the  partnership  affairs.  If  the 
district  court  could  not  settle  his  affairs  as  surviving  part* 
ner,  as  well  as  his  individual  matters,  nobody  else  could. 

The  administrator  had  nothing  to  do  with  the  matter  ex- 
cept to  receive  the  share  of  the  surplus,  if  any  there  should 
be,  after  settlement  of  the  partnership  affairs  belonging  to 
the  deceased  partner.  The  powers  of  the  court  in  bank- 
ruptcy upon  an  adjudication  of  bankruptcy  are,  necessarily, 
called  into  action.  The  court,  accordingly,  takes  charge  of 
the  partnership  assets,  settles  up  the  matters,  and  applies 
the  partnership  funds,  so  far  as  is  necessary,  to  the  partner- 
ship debts,  and  the  portion  of  the  surplus,  if  any,  belong- 
ing to  Temple,  goes  to  his  personal  assets,  and  are  distrib- 
uted to  his  individual  creditors,  and  the  portion  of  the 
surplus  belonging  to  the  estate  of  the  deceased  partner  is 
paid  over  to  his  administrator.  If  Temple  could  not  longer 
act  in  the  settlement,  then  nobody  else  was  empowered  to 
take  charge  of  it  but  the  district  court.  The  district  court 
therefore  had  jurisdiction  to  adjudge  Temple  bankrupt  as 
surviving  partner,  as  well  as  in  his  individual  capacity,  and 
had  power  to  take  charge  and  control  of  the  partnership 
property;  and  having  adjudged  him  a  bankrupt  in  due  form, 
that  judgment  is  valid.  That  being  so,  it  disposes  of  the 
ease,  and  the  demurrer  must  be  overruled,  upon  the  techni- 
eal  amendment  being  made  to  which  I  have  called  attention. 
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The  Babk  Cleone. 

DiSTBior  Court,  Distbict  of  California. 
March  10,  1881. 

1.  Salvage — ^DERXiicr  Compensation. — If  a  veMel,  though  with  no  one  on 

board,  under  Buch  circnnurtancea  that  the  persons  assuming  to  be  salvors 
knew  or  ought  to  have  known  that  their  services  were  not  desired,  and 
they  take  possession  with  intent  to  supplant  the  master  and  owners  in 
giving  her  relief,  they  have  no  claim  for  compensation. 

2.  Same — Possession.— A  stranded  vessel,  laden  with  a  valuable  cargo,  was 

left,  bat  not  abandoned,  by  the  master,  having  been  placed  in  charge 
of  ab  agent  until  he  could  return  to  recover  his  property:  Heldf  that  the 
wrecked  vessel  and  her  cargo  could  not  be  taken  possession  of  by  a 
stranger  who  was  fully  advised  of  these  facts;  and  that  the  master  was 
then  on  his  way  in  another  vessel  to  eifect  the  salvage. 

3.  Same — Compensation. — Held  further,  that  the  mere  fact  of  placing  a  man 

on  board,  with  the  object  of  anticipating  and  supplanting  the  master, 
would  not  entitle  such  stranger  to  a  share  of  the  property  which  was  sub- 
sequently saved  by  the  unaided  efforts  of  the  master. 

Before  Hoffman,  District  Jndge. 

George  B.  Merrill^  proctor  for  libellants. 

MiUon  Androsy  proctor  for  respondents  and  claimants. 

Hoffman,  J.  On  the  fifteenth  of  October,  1879,  the 
bark  Cleone^  which  had  just  completed  a  successful  whaling 
voyage  in  the  Arctic  ocean,  came  to  anchor  in  St.  Lawrence 
bay,  near  the  northerly  entrance  to  Behring  strait.  On 
the  nineteenth  her  chains  parted  in  a  gale  of  wind,  and  a 
short  time  afterwards*  she  was  driven  ashore  on  a  sandy 
beach,  in  the  north-east  part  of  the  harbor,  where  she 
bilged  and  filled  with  water.  After  the  gale  subsided  she 
lay  CD  her  starboard  side,  "very  still  and  quiet,"  in  twelve 
feet  of  water.  The  season  was  far  advanced,  and  Captain 
Nye,  the  master,  at  once  set  about  transferring  such  por- 
tion of  the  cargo  and  outfit  as  was  accessible,  to  the  Eden 
Mar,  which  was  then  lying  in  the  harbor.  He  put  on  board 
the  latter  vessel  the  whalebone  he  had  obtained^  provisions, 
articles  of  clothing,  furniture,  etc.  He  left  on  board  the 
Cleone  one  hundred  and  fifteen  barrels  sperm  oil,  one  thou- 
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Railway  Company  mortgage,  four  per  centum — two  thousand 
five  hundred  and  eight  dollars — of  the  amount,  and  by  the 
Gaston  mortgage,  one  thousand  dollars;  for  the  sum  of 
twenty-seven  thousand  one  hundred  and  thirty-four  dollars, 
by  the  mortgage  of  the  former  and  the  latter,  each  one 
thousand  dollars;  and  for  the  sum  of  four  thousand  and 
fifty-eight  dollars,  by  the  mortgage  of  the  former  two  hun- 
dred dollars,  in  «all  the  sum  of  five  thousand  seven  hundred 
and  eight  dollars. 

On  January  8  and  April  28,  1879,  meetings  of  the  direct- 
ors of  the  defendant,  the  Dayton,  Sheridan,  and  Grande 
Ronde  Railway  Company,  were  held,  which  are  admitted  to 
have  been  duly  called  and  valid.  At  each  of  these,  action 
was  taken  to  sell  and  convey  the  property  and  franchise  of 
said  defendant,  to  the  defendant,  the  Wallamet  Valley  Rail- 
way Company,  upon  the  condition  that  the  latter  would 
pay  the  debts  of  the  former,  in  which  these  mortgages  were 
referred  to,  recognized,  and  approved. 

This  statement  is  substantially  admitted  by  counsel  for 
the  defendants,  but  his  contention  and  argument  is,  that  an 
authority  to  the  president  and  secretary  of  a  corporation  to 
make  its  note  and  mortgage  for  a  specified  sum  does  not  in- 
clude a  contract  to  pay  an  attorney's  fee,  in  case  legal  pro- 
ceedings are  taken  to  enforce  the  same.  In  this  case,  the 
vote  of  the  directors  only  authorized  the  making  of  the 
mortgages  for  a  specific  sum,  and  is  silent  upon  the  subject 
of  attorney's  fees.  But  it  is  contended  for  the  plaintiff  that 
the  subsequent  recognition  and  approval  of  these  mortgages 
must  be  taken  and  construed,  as  applying  to  every  provision 
contained  in  them,  as  they  were  in  fact  executed,  and  not 
simply  to  the  order  in  the  records  of  the  corporation  direct- 
ing the  execution  of  a  mortgage. 

As  to  the  question — did  the  direction  to  the  president 
and  secretary  to  make  the  mortgage  of  the  corporation,  to 
secure  the  payment  of  a  specific  sum,  also  authorize  them 
to  insert  a  contract  therein,  to  pay  an  attorney's  fee  to  the 
mortgagee  in  case  the  same  was  sued  upon,  my  opinion  is 
that  it  did  not.  They  were  the  special  agents  of  the  corpo- 
ration to  do  a  particular  thing — to  execute  a  mortgage — and 
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if  they  exceeded  this  authority,  their  principal  was  not 
bonnd  by  it.     (Story  on  Agency,  sees.  17, 126.) 

It  is  not  claimed  that  there  was  any  specific  authority  to 
insert  this  contract  concerning  an  attorney*s  fee  in  the  mort- 
gage; nor  is  there  anything  in  the  nature  of  the  act  author- 
ized or  the  evidence  in  the  case,  which  tends  to  show  that 
the  insertion  of  such  a  contract  was  implied  in  the  author- 
ity to  make  the  mortgage,  as  being  a  necessary  part  ot  it,  or 
that  it  was  authorized  by  any  general  usage  or  established 
course  of  dealing  between  the  pa,rties,  in  reference  to  which 
it  might  be  inferred  that  they  acted  in  the  execution  and  ac- 
ceptance of  the  mortgage.  No  authorities  have  been  cited 
upon  the  point,  and  I  rest  the  decision  of  it  upon  the  appli- 
cation of  general  principles  to  the  particular  circumstances. 

But  it  is  contended  on  behalf  of  the  plaintiff  that  the  rat- 
ification of  these  mortgages  must  be  taken  and  construed  as 
extending  to  every  provision  contained  in  them,  as  they 
were  in  fact  executed,  apd  not  simply  to  the  order  directing 
their  execution.  Which  of  these  constructions  should  be 
given  to  this  ratification  depends  upon  the  evidence,  the 
burden  of  proof  being  on  the  plaintiff,  and  the  rule  of  the 
law,  "  that  the  ratification  of  an  act  of  an  agent  previously 
unauthorized,  must,  in  order  to  bind  the  principal,  be  with 
a  full  knowledge  of  all  the  material  facts."  (Owings  v.  Hull^ 
9  Pet.  629.) 

It  may  be  admitted  that  the  president  and  secretary — two 
of  the  directors — knew  of  this  provision  in  the  mortgages, 
but  they  were  not  the  corporation,  nor  their  knowledge  that 
of  the  other  directors.  It  should  appear  thatjhe  directors 
had  such  knowledge  collectively,  as  a  body,  but  it  does  not 
even  appear  that  any  of  them  knew  of  this  contract  save  the 
president  and  secretary. 

The  directors  may  be  presumed  to  know  what  was  in 
their  own  records,  but  there  was  not  in  them  even  a  sugges- 
tion that  these  instruments  contained  anything  not  abso- 
lutely necessary  to  a  mortgage.  But  there  is  no  presump- 
tion that  the  directors  had  seen  these  mortgages  on  the 
records  of  the  county  wherein  they  were  recorded  or  else- 
where; nor  does  the  fact  of  such  record  impart  to  them,  as 
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directors,  or  to  the  corporation,  so  far  as  this  question  is 
concerned,  even  couBtractive  notice  of  their  contents. 

The  reasonable  conclusion  to  be  drawn  from  the  evi- 
dence is,  that  the  directors  referring  to  and  approving  of 
the  mortgages,  on  January  8  and  April  28, 1880,  theretofore 
given  to  the  plaintiff,  had  reference  to  and  approved  of  only 
such  acts  as  it  appeared  from  their  records  that  a  majority 
of  their  body  had  assumed  the  right  to  direct  their  president 
and  secretary  to  do  and  perform. 

It  follows  that  the  ratification  of  these  mortgages  did  not 
include  the  special  provision  for  an  attorney's  fee.  The  fact 
of  its  existence  does  not  appear  to  have  been  known  to  the 
directors  at  the  time  of  the  ratification,  and  therefore  it  was 
not  within  their  contemplation. 

The  contracts  inserted  in  the  mortgages  of  the  corpora- 
tion by  the  president  and  secretary  being  unauthorized  and 
unratified  cannot  be  enforced  against  it. 

Objection  is  also  made  to  the  enforcement  of  the  contract 
for  an  attorney's  fee  in  the  mortgages  made  by  Gaston,  but 
upon  what  ground  does  not  appear.  The  matter  needs  only 
to  be  stated  to  show  the  futility  of  the  objection.  Gaston 
made  two  mortgages  to  secure  the  payment  of  his  prom- 
issory notes  to  the  plaintiff  for  the  sums  of  sixty-two  thou- 
sand seven  hundred  and  twenty-four  dollars  and  fifty-six 
cents  and  twenty-seven  thousand  one  hundred  and  thirty- 
four  dollars  respectively,  and  expressly  agreed  therein,  that 
if  legal  proceedings  were  taken  to  enforce  the  same,  that  by 
way  of  indemnifying  the  plaintiff  against  the  costs  and  ex- 
penses thereof,  it  should  be  entitled  to  recover  against  him, 
in  addition  to  the  debt,  an  attorney's  fee  of  one  thousand 
dollars  in  each  case.  This  was  a  lawful  contract,  lawfully 
made.  {The  TVUson  Seioing  Machine  Co.  v.  Moreno  ei  aL,  6 
Saw.  35;  Bank  of  British  No^iih  Ametica  v.  Ellis  et  aL,  6 
Saw.  96.)  The  contingency  has  arisen.  The  mortgagor 
failed  to  pay  his  debt,  and  the  mortgagee  has  been  put  to 
the  expense  of  enforcing  his  claim  by  litigation,  and  is  en- 
titled to  recover,  as  against  Gaston,  and  enforce  his  mort- 
gages, for  the  sum  of  two  thousand  dollars. 

There  must  be  a  decree  reciting  the  fact  of  the  payment 
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of  the  principal  and  interest  dne  the  plaintiff,  as  above 
stated,  and  the  payment  of  costs  up  to  that  time,  and  dis- 
missing the  bill  as  to  all  the  defendants  except  Gaston;  and 
that  the  plaintiff  recover  of  him  said  snm  of  two  thousand 
dollars,  and  costs  and  expenses  to  be  taxed,  and  for  a  sale 
of  the  mortgaged  premises  by  the  master  of  this  court  if 
the  decree  is  not  satisfied  within  ten  days  from  the  entry 
thereof. 


The  Steamboat  S.  M,  Whipple. 

District  Court,  District  of  Oauforku. 

FSBRUART   11,  1881. 

1.  LiBN  roR  SupPLixa — Where  a  steamboat  was  chartered  under  an  agree- 
ment that  the  hirers  should  pay  all  expenses  for  supplies,  etc,  and 
redeliTer  her  at  the  expiration  of  the  charter,  free  of  all  liens,  and 
supplies  were  furnished,  for  which,  by  the  laws  of  this  state,  a  lien  upon 
her  was  created:  HM^  that  the  vessel  was  liable  unless  her  owner  could 
show  by  a  clear  preponderance  of  proof  that  notice  of  the  terms  pf  the 
charter  was  given  to  the  supply-men. 

Before  Hoffman,  District  Judge. 
Milton  Andros,  proctor  for  appellant. 

G.  M.  WiUiamSf  proctor  for  claimant. 

G.  D.  Hall  and  W.  W.  Morrow^  proctors  for  several  in- 
tervenors. 

Hoffman,  J.  It  is  not  denied  that  the  supplies  were  fur- 
nished and  the  repairs  made  as  set  forth  in  the  libel  of  the 
libellant  and  those  of  the  interyenors. 

At  the  time  these  debts  were  contracted,  the  vessel  was 
under  charter  to  G.  A.  Carleton  and  J.  C.  Spencer.  Bj 
the  terms  of  the  charter  Carleton  &  Spencer  agreed  to  pay 
'^  all  bills  for  wages,  coal,  supplies,  and  wharfage,  accruing 
against  the  steamer  during  the  period  of  the  charter,  and 
also  all  liens  that  may  have  accrued  against  said  vessel  since 
June  14,  1880 "  (they  having  had  possession  thereof  since 
that  date  under  a  previous  charter);  ''  and  further,  that  they 
would  surrender  and  deliver  the  possession  of  the  vessel 
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prove  successfal.  He  and  Bavens  had,  he  testifies,  nnmer- 
ous  conversations  on  the  subject.  He  cannot  recollect 
-whether  he  told  Bavens  about  the  letter.  ''I  suppose  he  was 
shown  it,  just  the  same  as  I  was.''  In  this  supposition  I 
am  inclined  to  agree  with  him.  But  it  is  inconceivable  that 
in  their  long  conversations  pn  the  subject,  Dexter  should 
have  failed  to  communicate  to  Bavens  the  substance  of  the 
letter  that  had  been  shown  him,  and  the  fact  that  Nye  was 
on  his  way.  If  Nye's  testimony  as  to  Bavens'  statement  of 
his  owner's  orders  be  true,  the  point  is  beyond  dispute. 
For  those  orders  distinctly  contemplate  his  getting  to  the 
bay  "  ahead  of  Captain  Nye." 

Dexter's  version  of  these  orders,  as  stated  to  him  by  Ba- 
vens, though  Captain  Nye's  name  is  not  mentioned,  evi- 
dently contemplates  the  same  contingency.  ''Bavens  told 
me  that  Merrill  had  instructed  him  that  if  he  got  to  St. 
Lawrence  bay  and  had  a  chaiice,  to  take  charge  of  the  ves- 
sel." Captain  Nye  testifies  that  the  fact  that  he  had  taken 
command  of  the  Mount  JVollasioyi  with  the  intention  of  efiect- 
ing  the  salvage  of  the  cargo  of  the  Cleone,  was  well  known» 
he  thinks,  to  every  shipmaster  and  officer  at  this  port  em- 
ployed in  the  northern  whaling  and  trading  business.  And 
he  states  that  he  communicated  his  intentions  to  Mr.  Cof- 
fin, an  acquaintance  of  fifteen  years'  standing,  and  who  was 
then  chief  clerk  to  Mr.  Merrill — a  statement  which  Mr. 
Coffin  has  not  been  called  to  contradict. 

On  the  whole,  the  evidence,  in  my  judgment,  leads  unmis- 
takably to  the  conclusion  that  Captain  Bavens  went  into 
St.  Lawrence  bay  with  the  expectation  of  there  finding  the 
Cleone;  that  he  knew  she  had  been  left  in  charge  of  a  na- 
tive chief  by  Captain  Nye,  and  that  the  latter  intended  to 
return  to  her  to  recover  his  property,  and  was  then  on  his 
way  thither.  That  when  he  put  a  man  on  board  of  her,  it 
was  not  with  a  view  of  then  entering  on  a  salvage  seiTice. 
This  was  obviously  impracticable,  as  the  ice  prevented  him 
from  getting  nearer  to  her  with  his  own  vessel  than  eight 
miles.  His  design  was  to  take  possession  of  the  vessel  and 
to  secure  some  sort  of  lien  or  right  to  take  her  cargo  to  the 
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exclusion  of  her  owner,  at  a  fntare  time,  and  whenever  cir- 
cnmstances  and  his  own  conveniende  might  permit. 

The  presence  of  Fagin  on  board  contributed  in  no  de- 
gree to  the  secarity  of  the  vessel  and  her  cargo.  During 
the  eight  months  that  she  had  lain  there,  the  depredations 
of  the  natives  had  been  insignificant,  and  even  these  were 
hj  Indians  from  the  interior,  and  not  by  those  to  whose 
chief  the  charge  of  the  vessel  had  been  intrusted.  The 
sealing  and  fishing  season  had  arrived,  and  the  Indians 
were  no  longer  in  want  of  food,  and  the  oil  in  the  hold  im- 
bedded in  ice  six  or  eight  feet  thick,  was  practically  inac- 
cessible to  them.  To  obtain  it,  Captain  Nye  was  obliged 
to  have  recourse  to  dynamite.  It  thus  appears  not  only 
that  no  part  of  the  property  was  saved  by  Captain  Bavens, 
but  that  nothing  was  done  by  him  which  contributed  appre- 
ciably to  its  safety,  or  enabled  Captain  Nye  to  effect  the 
subsequent  salvage. 

It  is  true  that  Fagin  nailed  a  strip  of  lead  on  a  cask  to 
stop  a  leak.  This  could  not  have  been  of  much  service,  as 
the  oil  was  frozen  to  the  consistency  of  lard,  and  Captain 
Nye  offered  to  pay  Fagin  for  his  time,  and  also  to  make 
some  compensation  to  Captain  Bavens.  But  these  offers 
were  peremptorily  rejected  by  Bavens,  who  demanded  one 
half  of  all  the  property  saved  by  Captain  Nye,  or  at  least 
of  the  oil. 

The  claim  of  the  libellant  to  a  salvage  compensation  is  thus 
found  not  to  be  based  on  the  performance  of  any  salvage 
service  of  appreciable  value,  but  on  the  fact  that  the  Timan- 
dra  succeeded  in  reaching  St.  Lawrence  bay  in  advance 
of  the  Jdount  WoUaston,  and  that  her  master  took,  or  at- 
tempted to  take,  possession  of  the  Cleone,  with  a  view  of 
securing  the  property  at  a  later  period  in  the  season.  This 
claim  I  think  is  wholly  inadmissible.  The  Cleone  was  not 
derelict.  Her  master  had  neither  abandoned  the  spea  re- 
cuperandiy  nor  renounced  the  animus  i^vertendL  On  the 
contrary,  his  correspondence  shows  that  it  was  not  merely 
his  intention,  but  his  fixed  and  unalterable  determination  to 
recover  his  property  at  the  earliest  practicable  moment,  and 
to  the  carrying  out  of  this  determination,  all  other  engage- 
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menta  and  employments  were  subordinated.  He  not  only 
Lad  not  abandoned  the  spes  recuperavdif  but  he  felt  the  ut« 
most  confidence  in  the  success  of  the  enterprise,  persist- 
ently urging  upon  the  owners  that  the  certainty  of  recover- 
ing the  oil  was  far  greater  than  that  of  procuring  a  similar 
amount  of  oil  by  the  catch  of  an  ordinary  whaling  voyage 
in  the  Arctic  ocean,  while  the  risk  was  far  less.  Nor  was 
the  design  of  returning  to  the  vessel  formed  after  arriving 
at  San  Francisco.  At  the  time  of  quitting  the  vessel,  he 
adopted  every  means  in  his  power  to  retain  the  constructive 
possession  of  her,  and  to  notify  all  comers  that  she  was  in 
charge  of  a  person  selected  by  him,  and  that  he  intended  to 
return  and  recover  his  property  at  the  opening  of  the  next 
season. 

Under  these  circumstances  it  is  impossible  to  treat 
the  vessel  as  derelict.  As  well  might  the  goods  or 
**  trade,"  as  they  are  called,  which  it  appears  to  be  not  un- 
usual for  vessels  to  leave,  in  charge  of  natives,  at  ''  sta- 
tions" in  the  Arctic  ocean,  to  await  their  return  in  the  en- 
suing season,  be  pronounced  derelict  and  liable  to  seizure 
by  the  first  comer.  (Tyson  v.  Prior,  1  Gall.  133;  The 
Aquilla,  1  C.  Eob.  37-41;  The  Bee,  1  Ware,  336;  The  Cos- 
mopolitan, 6  Notes  Cases  (supplement),  17;  The  Barefoot, 
1  Eng.  L.  &  Eq.  661;  The  India,  1  Wm.  Rob.  409;  The 
Lovett  Peacock,  1  Lowell,  143.) 

The  vessel  not  being  derelict,  but,  on  the  contrary,  in 
charge  of  an  agent  appointed  by  the  master,  whose  inten- 
tion to  return  was  known  to  Captain  Bavens,  the  latter  had 
no  right  to  take  or  attempt  to  take  possession  of  her.  To 
entitle  a  party  to  salvage,  not  only  must  the  service  rendered 
be  meritorious,  but  the  possession  taken  must  be  lawful. 
(Clarke  v.  The  Brig  Healey,  4  Wash.  C.  C.  656;  The  Bare- 
foot, 1  Eng.  L.  &  Eq.  661.) 

By  quitting  the  vessel  the  master  and  owner  does  not  lose 
his^u*  disponendi  or  right  of  property.  If  a  vessel  be  found, 
though  with  no  one  on  board,  under  such  circumstances  that 
the  persons  assuming  to  be  salvors  knew,  or  ought  to  have 
known,  that  their  services  were  not  desired,  and  they  take 
possession  with  intent  to  supplant  the  master  and  owners,  in 
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giving  her  relief  they  have  no  claim  for  compensation.  ( The 
Upnor,  2  Hag.  3;  The  Barefoot,  vhi  sup.;  The  hulia,  1  W. 
Bob.  406;  TJie  Amethyst,  Davies,  23.)  See  argument  of 
counsel  (the  late  Mr.  J.  Curtis)  in  Tlie  Island  City,  1  Black, 
126;  The  Champion,  Br.  &  Lush.  Adm.  69. 

These  authorities  establish  beyond  controversy  the  prin- 
ciple so  agreeable  to  justice  and  reason,  that  unless  the 
vessel  has  been  utterly  abandoned,  and  is  in  contemplation 
of  law  a  derdict,  even  honajide^  salvors  have  no  right  to  the 
exclusive  possession,  and  are  bound  to  give  up  charge  to 
the  master  on  his  appearing  and  claiming  charge.  See  The 
Champion,  ubi  sup. 

It  is  not  to  be  tolerated  that  a  stranded  vessel  with  a  val- 
uable cargo  may  be  taken  possession  of  by  a  stranger  who 
knows  that  she  has  been  left,  but  not  abandoned;  that  she 
has  been  put  in  charge  of  an  agent  of  the  master,  and  that 
the  latter  intends  to  return  to  her,  and  is  actually  on  his  way 
to  her  for  that  purpose;  nor  that  the  mere  fact  of  placing  a 
man  on  board  with  the  object  of  anticipating  and  supplant- 
ing the  master  shall  entitle  him  to  a  share  of  the  property 
which  is  subsequently  recovered  by  the  unaided  efforts  of 
its  owner. 

The  libel  must  be  dismissed,  with  costs. 


The  United  States  v.  William  Watkinds. 

CZSCUIT   COUBT,    DiSTBICT  OF  OaEOOM. 

March  11,  188L 

Indictiuent — Enowinqlt. — An  indietment  for  voting  without  having 
a  lawful  right  to  vote,  contrary  to  section  5511  of  the  Beviaed  Statatea, 
should  contain  an  allegation  tliat  the  defendant  "  knowingly"  so  voted — 
even  if  the  possession  of  such  knowledge  by  him  is  a  mere  question  of 
law. 

CoNViCTioir  OF  Crime— FoRPEiTURK  of  the  Pbivilioe  of  an  Elector. 
The  constitution  of  the  state  of  Oregon  (art.  2,  sec.  3)  declares  that  "  the 
privil^e  of  an  elector  shall  be  forfeited  by  a  conviction  of  any  crime 
which  is  punishable  by  imprisonment  in  the  penitentiary;"  the  defend- 
ant was  indicted  for  an  assault  with  a  dangerous  weapon,  contrary  to 
section  536  of  the  Oregon  Criminal  Code,  which  crime  was  thereby  made 
punishable  by  fine  or  imprisonment  in  the  jail  or  penitentiaty,  in  the  dis* 
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cretion  of  the  court,  to  which  accusation  he  pleaded  guilty,  and  was 
Bentenced  to  pay  a  fine  of  two  hundred  dollars;  afterwards,  on  June  7, 
1880,  the  defendant  voted  for  representative  in  congress  at  an  election 
held  in  Madison  precinct,  Oregon:  field,  1.  That  the  term  '*  conviction," 
as  used  in  the  eonstitution  of  Oregon,  supra,  is  used  in  its  primary  and 
ordinary  sense,  and  signifies  a  proving  or  finding  that  the  defendant  is 
guilty,  either  hy  the  verdict  of  a  jury  or  his  plea  to  that  effect,  and  does 
not  include  the  sentence  which  follows  thereon;  2.  That  a  crime  "is 
punishable'*  by  imprisonment  in  the  penitentiary,  when  by  any  law  it 
may  be  so  punished,  and  the  fact  that  it  also  may  be,  or  is  otherwise 
punished,  does  not  change  its  grade  or  character  in  this  respect;  3.  That 
the  defendant  was  convicted  by  his  plea  of  guilty  of  a  crime  punishable 
by  imprisonment  in  the  penitentiary,  and  thereby  forfeited  his  privilege 
as  an  elector  under  the  constitution  of  Oregon;  and,  4.  That  assuming 
the  term  conviction  to  include  the  sentence,  still  the  defendant  was  con- 
victed of  a  crime  bo  punishable — ^the  liability  to  such  punishment,  and 
not  the  punishment  actually  inflicted,  being  the  circumstance  which  con- 
trols the  effect  of  the  conviction  in  this  respect. 
3.  Pardon. — Semble,  that  sach  forfeited  privilege  may  be  restored  by  a 
pardon  to  that  efiect,  granted  in  pursuance  of  a  statute  expressly  author- 
izing  it. 

Before  Deadt^  District  Jadge. 

Bv/us  Mallory,  for  the  United  States. 

U.  r.  Thompson,  George  H.  Durham,  Sidney  DeU,  and 
W.  W.  Page,  for  defendant. 

B.  S,  Strahan  also  filed  a  brief  for  defendant. 

Deady,  J.  On  December  17, 1880,  the  defendant  was  in- 
dicted by  the  grand  jury  of  the  district  court  for  the  dis- 
trict of  Oregon,  for  the  violation  of  section  5511  of  the 
Bevised  Statutes,  committed  by  voting  on  Jane  7,  1880, 
for  a  representative  in  congress,  at  an  election  for  such  repre- 
sentative^  in  Madison  precinct,  oounty  of  Multnomah,  state 
of  Oregon,  without  having  a  lawful  right  to  do  so;  for  that, 
on  June  28,  1871,  he  was  indicted  by  the  grand  jury  of  the 
circuit  court  for  the  county  of  Marion,  state  of  Oregon,  of 
the  crime  of  an  assault  with  a  dangerous  weapon,  commit- 
ted upon  the  person  of  Samuel  A,  Clarke,  by  shooting  at 
him  with  a  pistol;  of  which  crime  he  was,  on  June  30th 
thereafter,  duly  convicted,  by  his  plea  of  guilty  to  said  in- 
dictment, and  sentenced  to  pay  a  fine  of  two  hundred  dol- 
lars and  the  cost  of  prosecution. 
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The  indictment  was  afterwards  transferred  to  this  court, 
and  the  defendant  comes  and  demurs  thereto,  because:  1. 
It  does' not  allege  that  the  defendant  voted  as  charged,  know- 
ing he  had  no  right  to  vote;  and,  2.  Upon  the  facts  stated 
therein  the  defendant  was  not  disqualified  to  vote  as  charged. 

The  section  (5511)  under  which  the  indictment  is  found 
declares,  that  "if,  at  any  election  for  representative  or  del- 
egate in  congress,  any  person  knowingly  personates  and 
votes,  or  attempts  to  vote,  in  the  name  of  any  other  person, 
whether  living,  or  dead,  or  fictitious;  or  votes  more  than 
once  at  the  same  election  for  any  candidate  for  the  same 
office;  or  votes  at  a  place  where  he  may  not  be  lawfully  en- 
titled to  vote;  or  votes  without  having  a  lawful  right  to  vote; 
^  ^  *  he  shall  be  punished  by  a  fine  of  not  more  than 
five  hundred  dollars,  or  by  imprisonment  not  more  than 
three  years,  or  by  both,  and  shall  pay  the  costs  of  the  pros- 
ecution." 

The  defendant,  in  support  of  the  first  ground  of  his  de- 
murrer, contends  that  the  word  "knowingly"  is  understood 
and  implied  in  each  clause  of  this  sentence,  so  that  it  must 
be  construed,  as  if  it  read — "knowingly  personates  and 
votes,  or  attempts  to  vote,  etc.;  or  knowingly  votes  more 
than  once,  etc.;  or  knowingly  votes  at  a  place,  etc.;  or 
knowingly  votes  without  having  a  lawful  right  to  vote.'* 
And  I  have  no  doubt  that  such  is  the  true  construction  of  it. 

In  United  States  v.  Anthony,  11  Blatch.  200,  which  was  an 
indictment  upon  the  same  statute  for  the  same  offense,  it 
appears  to  have  been  so  construed  as  a  matter  of  course — 
the  court,  in  speaking  of  the  section  under  consideration, 
saying  that  the  "act  makes  it  an  offense  for  any  person 
knowingly  to  vote  for  such  representative  [a  representative 
in  congress]  without  having  a  lawful  right  to  vote."  And, 
as  this  case  was  well  contested  on  the  part  of  the  defendant, 
and  turned  solely  upon  the  question  of  her  knowledge  of 
her  want  of  right,  this  reading  of  the  statute  must  have 
passed  without  contention,  as  being  too  plain  for  argument. 

In  that  case  the  defendant  was  qualified  to  vote,  except 
for  her  sex;  the  law  of  the  state  (New  York)  being,  that 
none  but  males  should  vote.    The  defendant  voted,  claim- 
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ing  that  under  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States  she  was  entitled  to  vote,  notwith- 
standing she  was  a  female.  It  was  held,  Hunt,  J.,  that  as  the 
defendant  knew  all  the  iacts  and  was  presumed  to  know  the 
law,  her  belief  that  she  had  a  right  to  vote  when  she  had 
none,  was  no  defense  to  the  indictment,  and  therefore  the 
court  directed  the  jury  to  find  the  defendant  guilty,  which 
was  done.  The  belief  in  such  case  may  affect  the  sentence, 
but  not  the  verdict.     (Whar.  Or.  L.,  sec.  1835.) 

.  But  the  true  reading  of  the  statute  being,  that  the  de- 
fendant's knowledge  of  the  want  of  right  to  vote  is  an  essen- 
tial part  of  the  crime,  it  should  be  expressly  alleged  in  the 
indictment.  (Bish.  Stat.  Cr.,  sec.  827  et  seq.;  Whar.  Or.  P. 
&P.,  sec.  164.) 

The  demurrer  upon  this  point  is  sustained.  But  as  an- 
other grand  jury  may  correct  the  indictment  in  this  particu- 
lar, or  the  defendant  may  be  prosecuted  by  information 
(E.  S.,  sec.  1022;  United  States  v.  Block,  4  Saw.  211),  it  is 
necessary,  for  the  purpose  of  determining  whether  he  ought 
to  be  held  to  answer,  further  to  pass  upon  the  second  cause 
of  demurrer. 

The  solution  of  the  question  made  upon  this  cause  of  de- 
murrer lies  within  a  small  compass,  and  depends  primarily  • 
upon  the  signification  of  the  term  ''conviction'' and  the 
phrase  ''is  punishable^"  as  used  in  section  3  of  article  2  of 
the  constitution  of  the  state.  The  article  is  devoted  to 
the  subject  of  "suffrage  and  elections." 

The  first  section  only  declares,  in  a  somewhat  oracular 
manner,  without  practical  definition  or  limitation — "All 
elections  shall  be  free  and  equal."  The  second  one  confers 
the  right  to  vote  upon  all  persons  who  are  entitled  under 
any  circumstances  to  exercise  that  privilege  within  this 
state;  and  the  third  limits  the  second,  by  declaring  who 
shall  not  be  entitled  to  such  privilege,  and  also  by  what 
means  the  privilege  conferred  by  said  section  2  may  be 
lost.  It  reads:  "No  idiot  or  insane  person  shall  be  entitled 
to  the  privilege  of  an  elector;  and  the  privilege  of  an  elector 
shall  be  forfeited,  by  a  conviction  of  any  crime  which  is 
'^    Me  by  imprisonment  in  the  penitentiary." 
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The  argument  in  support  of  the  demurrer  is  to  the  effect 
that  "conviction"  of  a  crime  takes  place  by  the  operation 
.  or  effect  of  the  sentence  or  judgment  of  the  court,  deter- 
mining and  imposing  the  punishment  therefor,  and  that  as 
the  defendant  was  onlj  sentenced  to  pay  a  fine  of  two  hun- 
dred dollars,  he  was  therefore  not  conyicted  in  the  state 
court  of  a  crime  punishable  by  imprisonment  in  the  peni- 
tentiary. 

The  authority  cited  and  mainly  relied  upon  to  support 
this  argument,  is  People  v.  Cornell,  16  Cal.  187.  The  case 
is  briefly  and  obscurely  reported.  It  contains  a  short 
opinion  by  Cope  and  Baldwin,  J  J.,  each — ^Field,  J.,  dis- 
senting— and  relates  ,to  an  appeal  taken  by  a  defendant 
from  a  judgment  upon  his  plea  of  guilty. 

The  authority  of  the  case  will  be  better  understood  by 
the  following  statement  of  it.  The  defendant  was  indicted 
for  an  assault  with  intent  to  commit  murder,  and  pleaded 
guilty  to  an  assault  with  a  deadly  weapon  with  intent  to 
commit  bodily  injury,  and  was  sentenced  to  pay  a  fine  of 
one  thousand  two  hundred  dollars  or  be  imprisoned  in  the 
county  jail.  The  crime  of  which  the  defendant  was  con- 
victed by  his  plea  of  guilty  was  punishable  by  imprison- 
ment in  the  penitentiary  or  by  fine  or  both;  and  by  the  law 
of  the  state  any  crime  ''punishable  by  deatb  or  imprison- 
ment in  a  state  prison"  was  a  felony.  (Hitteirs  Laws,  sees. 
1452, 1592.)  By  the  constitution  of  the  state,  article  6,  sec- 
tion 4  (Hittell's  Laws,  35),  it  was  provided  that  the  supreme 
court  of  the  state  should  have  appellate  jurisdiction  "in 
all  criminal  cases  amounting  to  a  felony." 

Counsel  for  the  state  moved  to  dismiss  the  appeal,  and 
the  motion  turned  upon  the  decision  of  the  question, 
whether  the  defendant's  right  to  an  appeal  depended  upon 
the  nature  of  the  crime  charged  in  the  indictment  or  con- 
fessed by  his  plea  of  guilty,  or  the  punishment  imposed 
upon  him  by  the  sentence  of  the  court.  The  court  held 
that  the  defendant  having  been  sentenced  as  for  a  misde- 
meanor, an  appeal  would  not  lie  from  such  judgment  be- 
cause its  appellate  jurisdiction  was  limited  to  a  "case 
amounting  to  felony."    The  court  considered  the  case  on 
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the  appeal  as  one  of  misdemeanor,  and  therefore  not  within 
its  appellate  jarisdiction. 

It  is  true  that  in  the  opinions  of  the  judges  the  terms  con- 
viction and  judgment  are  used  indiscriminately,  and  the 
punishment  inflicted  is  spoken  of  as  determining  the  grade 
of  the  offense.  But  these  expressions  must  be  taken  and 
considered  with  reference  to  the  question  before  the  court, 
which  was,  whether  a  judgment,  as  for  a  misdemeanor,  was 
a  case  of  felony  within  the  meaning  of  that  clause  in  the 
constitution,  giving  it  appellate  jurisdiction  ''in  all  crim- 
inal cases  amounting  to  felony;"  and  the  answer  was  in  the 
negative,  because  so  far  as  the  defendant  was  concerned  the 
right  to  an  appeal  depended  upon  the  nature  of  the  result 
as  to  him,  and  not  the  charge. 

In  the  same  way,  section  22  of  the  judiciary  act  (1  Stat. 
84;  Bev.  Stats.,  sec.  691),  giving  the  supreme  court  appel- 
late jurisdiction  over  the  judgments  of  the  circuit  courts 
in  actions  where  ''  the  matter  in  dispute"  exceeds  in  value  a 
certain  sum,  has  been  construed,  so  that,  upon  the  appeal 
of  the  defendant,  the  value  of  the  matter  in  dispute  is 
measured  by  the  amount  of  the  judgment  against  him, 
while  in  the  case  of  the  plaintiff  it  is  measured  by  the 
amount  of  the  claim  or  charge.  (Oordon  v.  Ogden,  3  Pet. 
33;  Knapp  v.  BanJca,  2  How.  73;  Byan  v.  Bindley,  1  WalL 
66;  Waikei'  v.  United  States,  4  Id.  163.) 

In  People  v.  War,  20  Oal.  117,  the  question  of  the  right  of 
appeal  in  criminal  cases  came  up  again,  and  the  court  held 
(p.  120)  that  the  statute  definition  of  a  felony — a  public 
offense  punishable  by  death  or  imprisonment  in  a  state 
prison — included  any  offense  which  may  be  or  is  liable  to 
such  punishment,  and  that  although  the  offense  charged  in 
an  indictment  may,  in  the  discretion  of  the  court,  be  pun- 
ishable simply  by  a  fine,  still  it  is  a  felony,  and  an  appeal 
will  lie  by  the  people  from  a  judgment  sustaining  a  demur- 
rer thereto.  In  noticing  People  v.  Cornell,  the  court  said 
the  jurisdiction  of  the  appeal  was  denied  in  that  case  upon 
the  ground  that  ''  the  nature  and  extent  of  the  punishment 
fixed  the  right  of  the  appeal,"  by  the  defendant. 

In  People  v.  Apgar,  35  Cal.  389,  the  defendant  was  in- 
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dieted  for  an  assault  amouDting  to  a  felony,  aud  coDvicted 
and  sentenced  for  a  simple  assault.  He  appealed,  upon  the 
ground  that  the  character  of  the  offense  charged  gave  juris- 
diction, but  the  appeal  was  dismissed  upon  the  ground  that 
he  was  acquitted  of  the  felony  and  convicted  of  a  misde- 
meanor only,  and  that  therefore  the  case  on  appeal  did  not 
amount  to  a  felony.  And  in  referring  to  People  v.  Cornell^ 
the  court  said,  it  was  held  therein,  that  tbe  judgment  deter- 
mined the  character  of  the  case  for  the  purpose  of  an  appeal. 

The  effect  of  the  decision,  then,  in  People  v.  Cornell^  as  I 
understand  it,  and  as  interpreted  in  both  the  case  of  War 
and  Apgar,  goes  no  farther  than  that,  unless  the  judgment  in 
a  criminal  case  imposed  tbe  punishment  prescribed  for  a 
felony,  the  defendant  cannot  have  the  benefit  of  an  appeal 
from  it. 

But  the  question  in  this  case,  is  not  whether  the  defend- 
ant has  been  convicted  of  a  felony  or  misdemeanor,  but 
whether  he  has  been  *' convicted'*  of  a  crime  ''which  is 
punishable  by  imprisonment  in  the  penitentiary.**  And  the 
fact  that  a  subsequent  statute  (Or.  Crim.  Code,  sec.  3) 
has  declared  a  crime  ''which  is  or  may  be  punishable  by 
imprisonment  in  the  penitentiary,**  to  be  a  felony,  does  not 
have  any  bearing  upon  the  case,  unless  it  is  to  show,  that 
in  the  legislative  mind,  the  liaUIity  to  such  punishment 
fixes  the  grade  of  the  offence  and  not  the  punishment  actu- 
ally inflicted. 

In  the  argument  for  the  defendant  it  has  been  assumed 
that  "conviction"  of  a  crime  includes  and  is  the  result  of 
the  judgment  or  sentence  of  the  court  imposing  tbe  punish- 
ment prescribed  therefor.  But  this  is  altogether  a  mistake. 
The  term  conviction,  as  its  composition  (convmco,  conviclio) 
sufficiently  indicates,  signifies  the  act  of  convicting  or  over- 
coming one,  and  in  criminal  procedure,  the  overthrow  of 
the  defendant  by  the  establishment  of  his  guilt  according 
to  some  known  legal  mode.  These  modes  are:  1.  By  the 
plea  of  guilty;  and  2.  By  the  verdict  of  a  jury.  Speaking 
of  the  difference  between  conviction  and  attaint,  Lord  Coke 
gays:  "The  difference  between  a  man  attainted  aud  con^ 
victed  is,  that  a  man  is  said  convict  before  he  hath  judg* 
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ment;  as  if  a  man  be  convict  by  confession,  verdict,  or 
recreancy."  To  the  same  effect  is  the  definition  in  Blount^s 
Law  Die,  anno  1670,  vej^bum  Convict. 

Blackstone  (4  Bl.  362)  says:  "If  the  jury  find  him  [the 
defendant]  guilty,  he  is  then  said  to  be  convicted  of  the 
crime  whereof  he  stands  indicted.  Which  conviction  may 
accrue  two  ways:  either  by.  his  confessing  the  offense  and 
pleading  guilty;  or  by  his  being  found  so  by  the  verdict  of 
his  country."  Again,  he  says:  ."After  trial  and  conviction, 
the  judgment  of  the  court  usually  follows."  (Id.  364.)  "We 
are  now  to  consider  the  next  stage  of  criminal  prosecution, 
after  trial  and  conviction  are  past  *  *  *;  which  is  that 
of  judgment"  (Id.  375),  and  "the  plea  of  aiUre/ois  cmivict^ 
or  a  former  conviction  for  the  same  identical  crime,  though 
no  judgment  was  ever  given,  or  perhaps  will  be,  *  *  ♦ 
is  a  good  plea  in  bar  to  an  indictment."    (Id.  336.) 

Bishop  (Statutory  Crimes,  sec.  348)  says:  "The  word  con- 
viction ordinarily  siguifies  the  finding  of  the  jury,  by  ver- 
dict, that  the  prisoner  is  guilty.  When  it  is  said,  there  has 
been  a  conviction,  or  one  is  convict,  the  meaning  usually 
is,  not  that  sentence  has  been  pronounced,  but  only  that 
the  verdict  has  been  returned.  So  a  plea  of  guilty  by  the 
defendant  constitutes  a  conviction  of  him." 

Mr.  Justice  Story,  in  United  Stales  v.  Gibert,  2  Samn.  40, 
while  considering  the  maxim-^no  man  is  to  be  brought  into 
jeopardy  of  his  life  more  than  once  for  the  same  offense — 
said:  "  Conviction  does  not  mean  the  judgment  passed  upon 
the  verdict;"  and  in  the  same  case  held  that  a  plea  of  autre^ 
fois  convict — a  former  conviction — will  be  sustained  by  a 
confession  or  verdict,  even  when  there  has  been  no  judg- 
ment, citing  2  Hawk.  P.  C,  c.  36,  sec.  1,  10. 

In  People  v.  Goldstein,  32  Cal.  432,  it  was  held  that  a  plea 
of  guilty,  upon  which  no  judgment  was  given,  was  never- 
theless a  conviction,  and  would  therefore  sustain  a  plea  of 
former  conviction  to  an  indictment  for  the  same  offense. 
And  the  very  statute  under  which  the  defendant  was  in- 
dicted uses  the  term  in  the  same  sense.  It  provides  that 
any  person  "upon  conviction"  of  the  crime  therein  defined^ 
shall  be  punished  as  the  court,  within  certain  limits,  may 
thereafter  direct  or  adjudge  by  its  sentence  or  judgment. 
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Bat  while  this  is  the  primary  and  usual  meaning  of  the 
term  conviction,  it  is  possible  that  it  may  be  used  in  such  a 
connection  and  under  such  circumstances,  as  to  have  a 
secondary  or  unusual  meaning,  which  would  include  the 
final  judgment  of  the  court.  (Bish.  Stat.  Cr.,  sec- 348; 
Whart.  Cr.  P.  &  P.,  sec.  935.)  Yet  in  Stevens  v.  People,  1 
iQill,  261,  it  was  held  sufficient  in  an  indictment  for  a 
second  larceny  to  allege  a  prior  conviction  of  the  defend-' 
ant  without  averring  that  there  was  any  judgmentor  sen- 
tence pronounced  against  him;  but  the  contrary  appears  to 
have  been  held  in  Smith  v.  CommoniweaUh,  14  Serg.  &,  K.  69, 
cited  in  Whart.  C.  P.  &  P.,  siipra. 

But  there  is  nothing  in  the  subject  or  the  language  of 
the  clause  of  the  constitution  under  consideration,  to  in^ 
dicate  that  the  term  "conviction"  is  used  therein  in  any 
other  than  the  ordinary  sense.  Of  course,  it  is  used  there 
and  elsewhere,  with  tha  understanding  that  the  conviction 
was  not  afterwards  set  aside  or  annulled  by  the  court. 
And  this  is  probably  the  point  of  the  ruling  cited  from  14 
Serg.  &  R.,  supra — that  the  indictment,  in  alleging  a  prior 
conviction  of  the  defendant,  should  allege  a  judgment  on 
the  verdict,  not  as  constituting  the  conviction,  but  as  con- 
clusive evidence  that  it  had  not  been  set  aside  and  was  still 
in  force. 

It  follows,  then,  that  the  defendant  having  pleaded  guilty 
to  an  indictment  charging  him  with  an  assault  with  a  dan- 
gerous weapon,  he  was  thereby  convicted  of  such  crime — 
proven  guilty  thereof. 

It  only  remains  to  consider  whether  this  crime  was  pun- 
ishable by  imprisonment  in  the  penitentiary  or  not.  As 
has  been  stated,  the  punishment  prescribed  by  the  statute 
defining  the  offense,  is  either  a  fine,  imprisonment  in  the 
jail,  or  in  the  penitentiary,  in  the  discretion  of  the  court. 

For  the  defendant,  it  is  contended,  that  it  was  not  pun- 
ishable in  the  penitentiary,  simple  because  it  was  not 
actually  so  punished;  and  section  764  of  the  Oregon  crim- 
inal code,  is  relied  upon  as  in  some  way  supporting  this 
position. 

Now  this  section  is  simply  declaratory  of  the  pre-existing 
power  of  the  court,  and  only  requires  it  to  determine  the 
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punishment  applicable  to  a  particular  case,  when  that  is  left 
by  the  statute  undetermined  between  certain  limits  or  kinds. 
But  it  does  not  authorize  the  court  to  impose  a  punishment 
in  any  case,  which  the  law  has  not  otherwise  prescribed  for 
the  commission  of  the  offense.  Under  the  code,  a  crime  is 
punishable — may  be  punished — by  any  punishment  which 
the  court  is  authorized  to  impose.  It  is  punished  by  the. 
punishment  actually  imposed,  but  it  is  punishable  by  any 
punishment  that  the  law  authorizes  the  court  to  impose. 
The  phrase  "is  punishable,"  cannot  be  construed  to  mean 
more  or  less  than — may  be  punished,  or  liable  to  be  pun* 
ished. 

In  People  v.  Van  Steenberg,  1  Park.  C.  R.  39,  it  was  held, 
that  a  crime  which,  in  the  discretion  of  the  court,  might  be 
punished  by  a  fine  or  imprisonment  in  the  jail  or  peniten- 
tiary, was  a  felony  within  the  statute  definition  thereof,  to 
wit,  '^  an  offense  for  which  the  offeni^er,  on  conviction,  shall 
be  liable  by  law  to  be  punished  by  death  or  imprisonment 
in  the  state  prison." 

In  People  v.  Park^  41  N.  T.  21,  it  was  held,  that  a  person 
sentenced,  upon  a  conviction  of  a  burglary  punishable  gen- 
erally by  imprisonment  in  the  penitentiary,  was  sentenced 
upon  a  conviction  for  a  felony  within  the  meaning  of  the 
above  definition,  although,  being  under  sixteen  years  of 
age,  he  was,  in  pursuance  of  a  special  statute,  sentenced  to 
a  house  of  refuge  for  juvenile  delinquents,  instead  of  the 
penitentiary,  and  therefore  that  he  was  within  the  purview 
of  the  statute  prohibiting  persons  from  testifying  as  wit- 
nesses who  had  been  "sentenced  upon  a  conviction  for  fel- 
ony." To  the  same  effect  is  Andrew  v.  Dieterich,  14  Wend. 
34;  Peabody  v.  Fmton,  S  Barb.  Oh.  462;  Faasei  v.  Smilh,  23 
N.  T.  255. 

Indeed,  the  proposition  that  a  crime  which  may  be  pun- 
ished by  imprisonment  in  the  penitentiary — ^a  crime  which 
is  liable  to  such  punishment — is  made  punishable  thereby, 
is  so  self-evident  that  it  hardly  admits  of  argument. 

The  conviction  of  the  defendant  of  an  assault  with  a  dan- 
gerous weapon,  was  had  by  and  upon  his  plea  of  guilty  to 
the  indictment  charging  him  therewith.     Thenceforth  he 
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stood  convicted  of  a  crime  punishable  by  imprisonment  in  the 
penitentiary,  and  the  liability  to  such  punishment,  and  not 
the  punishment  actually  inflicted,  is  the  circumstance  which 
controls  the  effect  of  the  conviction  in  this  respect.  And 
the  subsequent  action  of  the  court,  in  giving  judgment 
upon  such  conviction,  could  not  change  the  nature  or  effect 
thereof. 

By  virtue  of  section  3  of  article  2  of  the  constitution,  as  a 
consequence  of  this  conviction  the  defendant  then  and 
thereby  forfeited  the  privilege  of  an  elector,  and  thereafter 
had  no  lawful  right  to  vote  at  any  election  in  Oregon. 

And  even  if  it  were  conceded  that  the  term  '^conviction" 
is  used  in  the  constitution  in  the  sense  of  or  so  as  to  include 
the  sentence  of  the  court,  still  the  conclusion  would  be  the 
same.  It  would  nevertheless  be  true,  that  the  defendant 
was  convicted  of  and  sentenced  for  a  crime  which  was  then 
punishable  by  law  by  imprisonment  in  the  penitentiary. 
The  fact  that  he  was  otherwise  punished  for  it,  is  entirely 
immaterial,  because  the  forfeiture  of  his  privilege  as  an 
elector  did  not  depend  upon  the  kind  or  measure  of  punish- 
ment actually  inflicted,  but  the  kind  that  might  have  been — 
the  kind  that  the  defendant  was  liable  to,  and  the  court  was 
authorized  to  impose. 

So  much  for  the  legal  aspect  of  the  case.  A  word  as  to 
the  moral  one.  Throughout  the  argument  for  the  defend- 
ant, the  court  has  been  pressed  with  the  suggestion  and 
assumption  that  this  prosecution  is  in  some  way  an  injus- 
tice to  him,  and  that  it  is  a  great  hardship  for  an  elector 
to  forfeit  his  privilege  for  the  conviction  of  a  crime,  which 
was  only  punished  by  the  imposition  of  a  comparatively 
small  fine.  In  answer  to  the  suggestion  of  injustice,  it  is 
sufficient  to  say  that  the  prosecution  is  lawful.  It  is  con- 
ducted by  the  attorney  of  the  United  States  upon  the  au- 
thority of-a  grand  jury  of  more  than  sixteen  electors  and 
taxpayers,  impartially  selected  and  drawn  from  the  body  of 
the  district,  for  the  alleged  violation  of  one  of  its  most  im- 
portant laws — the  law  to  preserve  the  purity  and  integrity 
of  the  election  of  representatives  in  congress.  Neither  is 
there  any  hardship  in  the  case  that  can  enter  into  the  pres- 
ent consideration  of  it. 
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For  reasons  of  public  policy,  the  constitution  of  the  state 
conferred  the  privilege  of  an  elector  on  the  defendant,  dur- 
ing good  behavior,  and  for  like  reasons  declared  it  for- 
feited— withdrawn— upon  his  conviction  of  a  crime  of  such 
character  as  presumptively  proved  him  no  longer  fit  for  its 
exercise. 

Nor  is  this  presumption  affected  by  the  fact  that  the 
court  before  which  the  defendant  was  tried  saw  proper,  in 
the  exercise  of  that  discretion  confided  to*  it,  to  impose  a 
comparatively  slight  punishment  upon  him.  Under  the 
constitution  the  conviction  of  a  crime,  for  which  the  of- 
fender is  liable  to  imprisonment  in  the  penitentiary,  works 
a  forfeiture  of  the  privilege  of  an  elector,  irrespective  of 
the  kind  or  measure  of  punishment  which  the  judge  under 
the  circumstances — personal,  social,  political,  or  otherwise 
— may  see  proper  to  impose  as  a  punishment  for  it. 

The  law  gave,  and  the  law  hath  taken  away — subject,  it 
may  be,  to  the  operation  of  a  pardon  expressly  restoring 
the  privilege  and  granted  in  pursuance  of  an  act  of  the 
legislature  authorizing  it. 

The  demurrer  to  the  indictment  is  sustained  on  the  first 
ground;  but  as  it  also  appears,  that  the  defendant  voted  as 
charged  in  the  indictment  without  having  a  lawful  right  to 
do  so,  the  case  is  continued  to  await  the  action  of  another 
grand  jury  or  for  prosecution  by  information,  as  the  district 
attorney  shall  determine. 


Jupiter  Mining  Company  v.  Bodie  Con-  Mining 
Company.* 

Circuit  Court,  District  op  California. 
March  12,  1881. 

1.  Lbi«oth  and  Width  of  Lode  Claims.— The  act  of  congress  of  May  10, 
1872,  authorizes  a  claim,  to  be  located  one  thousand  five  hundred  feet  in 
lengtli  along  the  vein,  and  in  the  absence  of  any  local  rule  or  custom, 
the  width  of  such  claim  may  extend  three  hundred  feet  on  each  side  of 
the  middle  of  the  vein;  but  said  act  of  congress,  by  implication,  author- 

*  This  is  the  case  referred  to  in  the  note  6  Saw.  302,  the  caae.not  having  been  reached  in 
that  volume. 
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izes  the  miners  to  limit  the  width  of  such  claims  to  twenty-five  feet  on 
each  side  of  the  middle  of  the  vein. 

2.  MiNXRs'  Rules  must  bx  iv  Fobce. — To  be  of  any  validity,  a  rale  or  cus- 

tom of  miners  must  not  only  be  established  or  enacted,  but  must  be  in 
force  at  the  time  and  place  of  the  location.  It  ceases  to  be  operative 
whenever  it  falls  into  disuse,  or  is  generally  disregarded. 

3.  Must  kot  Cornier. — The  rules  and  customs  of  miners  must  not  conflict 

with  the  laws  of  the  United  States,  or  the  laws  of  the  state  in  which  the 
claims  are  located. 

4.  Still  in  Force. — Section  748  of  the  code  of  civil  procedure  of  California 

is  still  in  force,  except  so  far  as  it' is  limited  by  act  of  congress;  and  no 
distinction  is  made  by  this  provision  of  the  state  statute  between  a  cus- 
tom or  usage  proved  by  parol  evidence,  and  a  rule  adopted  by  a  miners' 
meeting  and  recorded  in  writing. 

5.  Question  of  Fact. — Whether  or  not  a  mining  law  or  custom  is  in  force  at 

any  given  time,  is  a  question  of  fact;  but  when  shown  to  have  been  in 
force,  the  presumption  is  that  it  continues  in  force  until  the  contrary  is 
proved. 

6.  Void  roB  Excess  of  Width.— Where  a  location,  otherwise  valid,  exceeds 

the  width  allowed  by  law,  it  is  void  as  to  the  excess,  but  valid  as  to  the 
extent  allowed  by  law. 

7.  Discovery  of  a  Vein. — 'So  rights  can  be  acquired,  under  the  statute,  by 

location,  before  the  discovery  of  a  veia  or  lode  within  the  limits  of  the 
claim  located. 

8.  Definition  of  Vein  or  Lode. — A  vein  or  lode  authorized  to  be  located  is 

a  seam  or  fissure  in  the  earth's  crust  filled  with  quartz,  or  some  other 
kind  of  rock,  in  place,  carrying  gold,  silver,  or  other  valuable  mineral 
depoeits  named  in  the  statute.  It  may  be  very  thin,  or  many  feet  thick, 
or  irregular  in  thickness;  and  it  may  be  rich  or  poor,  provided  it  con- 
tains any  of  the  metals  named  in  the  statute.  But  it  must  be  more 
than  detached  pieces  of  quarts,  or  mere  bunches  of  quartz  not  in  place. 

9.  Discovert  of  Vein  after  Location. — A  location  is  made  valid  by  the 

discovery  of  a  vein  or  lode  at  any  time  after  the  location,  provided,  that 
such  discovery  is  made  before  any  rights  are  acquired  in  the  same  claim 
by  other  persons. 

10.  First  Discoverer. — It  is  not  necessary  that  the  locator  should  be  the 
first  discoverer  of  the  vein;  but  it  must  be  known  and  claimed  by  him, 
in  order  to  give  validity  to  his  location. 

11.  Other  Veins  than  those  Discovered. — Where  a  valid  location  is  made 
upon  a  vein  or  lode  discovered,  the  locator  is  not  only  entitled  to  the 
vein  discovered,  but  to  every  other  vein  and  lode  throughout  its  entire 
depth,"the  top  or  apex  of  which  lies  within  the  surface  lines  of  the  claim 
extended  vertically  downwards,  to  which  no  right  had  attached  in  favor 
of  other  parties  at  the  time  the  location  became  valid,  although  such 
veins  or  lodes  may  so  far  depart  from  a  perpendicular  as  to  extend  out- 
side of  the  vertical  side  lines. 

12.  How  Location  to  be  Marked. — A  location  of  a  mining  claim  must  be 
distinctly  marked  on  the  ground  so  that  its  boundaries  can  be  readily 
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traced;  but  the  law  does  not  define,  or  prescribe,  what  kind  of  marks 
shall  be  made;  or  upon  what  part  of  the  ground  or  claim  they  shall 
be  placed.  Any  marking  on  the  ground  claimed,  by  stakes,  mounds, 
and  written  notices,  whereby  the  boundaries  can  be  rea<1ily  traced,  is 
sufficient. 

13.  Rtoht  of  Subsequent  Locator  to  Object. — ^A  subsequent  locator  has  no 
right  to  object  that  the  first  location  was  not  sufficiently  marked  on  the 
ground  at  the  time  of  the  location,  or  before  recording,  provided  that 
such  first  location  was  sufficiently  marked  on  the  ground  before  any  valid 
subsequent  location  of  the  same  claim. 

14.  Obliteration  of  Marks. — After  a  location  has  been  lawfully  made,  the 
right  of  the  locator  cannot  be  divested  by  the  mere  obliteration  of  the 
marks  or  removal  of  the  stakes  without  his  fault,  he  having  performed 
the  other  acts  required  by  the  statute. 

15.  As  TO  Record. — The  law  of  congress  requires  no  record  of  a  mining 
claim  except  in  obedience  to  valid  local  rules  or  customs  of  miners;  but 
when  such  local  rules  or  customs  require  a  record,  it  must  contain  the 
names  of  the  locators,  the  date  of  the  location,  and  such  a  description  of 
the  claim  by  reference  to  some  natural  object  or  permanent  monument^ 
as  will  identify  the  claim;  but  such  natural  objects  or  permanent  monu- 
ments are  not  required  to  be  on  the  ground  located,  although  they  may 
be;  and  the  natural  object  may  consist  of  any  fixed  natural  object;  and 
such  permanent  monument  may  consist  of  a  prominent  post  or  stake 
firmly  planted  in  the  ground,  or  of  a  shaft  sunk  in  the  ground.  If,  by 
reference  to  any  such  natural  object  or  permanent  monument,  the  claim 
recorded  can  be  identified  with  reasonable  certainty,  the  record  will  be 
sufficient  in  this  particular,  otherwise  not. 

16.  Object  and  Effect  of  Record. — The  object  of  recording  mining  claims 
is  to  give  notice  to  others  desiring  to  locate  in  the  vicinity.  The  language 
of  the  act  of  congress  authorizing  miners  to  make  regulations  "  govern- 
ing the  location  and  manner  of  recording,"  implies  that  the  act  of  loca- 
tion is  distinct  from  that  of  recording,  except  where  the  regulations  of 
miners  make  recording  necessary  to  constitute  a  location:  so  that,  a  loca- 
tion may  be  complete  and  vest  the  exclusive  right  of  possession  before 
any  record  thereof  is  made,  unless  recording  is  made  an  act  of  location,  or 
one  of  the  acts  necessary  to  constitute  a  location,  by  miners'  rules  or  reg- 
ulations. 

17.  FoRFEiTDRE  BY  FAILURE  TO  RECORD. — The  right  to  a  mining  claim  will 
not  be  forfeited  by  a  failure  to  record  the  same,  in  the  absence  of  a 
miners'  rule  or  regulation  providing  for  a  forfeiture  on  that  ground. 

18.  Effect  of  Actual  Notice. — In  the  absence  of  any  miners'  rule  or  regu- 
lation making  recording  a  necessary  act  or  condition  of  a  complete  loca- 
tion, or  providing  for  a  forfeiture  by  failure  to  record,  a  prior  location  of 
a  mining  claim,  without  recording  the  same,  gives  the  locator  thereof  the 
exclusive  right  to  possess  and  enjoy  the  same  as  against  all  persons  hav- 
ing actual  notice  of  such  location  and  the  extent  thereof. 

19.  Work  Necessary  to  Hold  a  Claim. — ^The  statute  requires  one  hundred 
dollars'  worth  of  work  on  each  claim  located  after  May  10,  1872,  in  each 
year,  and  in  default  thereof,  authorizes  the  claim  to  be  relocated  by  other 
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parties,  provided  the  first  locator  has  not  reauraed  work  upon  it.  But  if 
the  first  locator  resumes  work  at  any  time  after  the  expiration  ol  the 
year,  and  before  any  relocation  is  made,  he  thereby  preserves  his  claim; 
the  statute  nowhere  authorizes  a  trespass  upon,  or  a  relocation  of  a  claim 
before  located  by  another,  however  derelict  in  performing  the  required 
work  the  first  locator  may  have  been,  provided  he  has  returned  and  re- 
sumed work,  and  is  actually  engaged  in  developing  his  claim  at  the  time 
the  second  locator  enters  and  attempts  to  secure  the  claim. 
20.  Work  to  Hold  Adjoining  Claims. — Where  one  person  or  company 
owns  several  contiguous  claims  capable  of  being  advantageously  worked 
together,  one  general  system  may  be  adopted  to  work  such  claims;  and 
work  done  according  to  such  system  for  the  purpose  of  prospecting  or 
working  all  such  contiguous  claims,  although  done  on  only  one  of  such 
claims,  or  even  outside  of  all  of  them,  is  available  to  hold  all  such  con- 
tiguous claims  intended  to  be  worked  or  prospectid  by  such  general 
system. 

Before  Sawyer,  Circuit  Judge. 

This  was  an  action  in  the  nature  of  an  action  of  trespass 
upon  a  lode  mining  claim  in  the  Bodie  mining  district, 
California,  in  which  the  defendant  pleaded  title  to  the  locus 
m  quo.  The  case  was  removed  from  the  state  court  to  the 
circuit  court  of  the  United  States,  where  it  was  tried  by  a 
jury. 

Garher^  ThorfUon  dk  Bishop,  and  Robert  M.  dark,  for 
plaintiff. 

Stevxxrt,  Van  Clie/dk  Herrin,  and  P.  Beddy,  for  defendant. 

Sawteb,  Circuit  Judge.  Gentlemen  of  the  Jury  :•  ♦  *  * 
First  in  the  order  of  proceedings  you  will  naturally  con- 
sider the  questions  that  arise  on  the  plaintiff's  title.  I  do 
not  understand  the  defendant  to  insist  that  the  plaintiff  has 
not  made  out  a  prima  facie  title  to  the  ground  covered  by 
its  claims,  now  known  as  the  Jupiter  Company's  ground, 
embracing  the  four  claims — the  Savage,  the  East  Savage, 
the  Biordan,  and  the  Daley.  It  does  claim,  however,  by 
its  own  evidence,  to  overthrow  that  title,  by  showing  a  title 
in  itself  prior  and  superior  to  that  title.  Prima  facie  I 
do  not  understand  the  defendant  to  claim  that  plaintiff  has 
not  shown  its  title  to  these  claims,  but  the  question  that 
arises  on  its  title,  is,  is  the  point  on  the  Actseon  vein  where 
the  acts  complained  of  were  committed,  within  the  claims 
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of  the  plaintiff?  Does  the  plaintiff  own  the  lead  at  the 
point  where  the  acts  complained  of  were  performed  ?  If  it 
does  not,  then  it  has  no  title  to  the  vein  worked  npon,  and 
it  is  not  injured  by  the  act  of  the  defendant,  and  your  ver- 
dict must  be  for  the  defendant,  whether  the  defendant  has 
shown  title  to  the  vein  in  question  or  not.  Unless  the 
plaintiff  has  title  to  that  vein,  it  cannot  recover  in  this 
action.  That  point,  therefore,  is  an  important  one  for  you 
to  determine,  and  it  is  the  first  question  in  logical  order 
that  arises  in  this  case. 

It  will  be  convenieirt  for  you  to  dispose  of  this  first; 
I  will,  thereffre,  first  call  your  attention  to  it.  If  you 
find  that  point  against  the  plaintiff,  it  will  be  unneces- 
sary for  you  to  go  further.  In  order  that  the  plaintiff 
should  be  the  owner  of  the  Acta&on  vein,  it  must  be  one  of 
the  veins  or  ledges  which  was  located  in  one  of  plaintiff's 
four  claims,  or  it  must  have  its  top  or  apex  within  the  side 
lines  of  some  one  of  its  claims,  drawn  vertically  downwards. 

The  first  question  then  is,  is  it  one  of  the  ledges  which 
plaintiff's  grantors  located  ?  The  point  where  the  acts  com- 
plained of  were  performed  is  here  (pointing  on  the  model), 
from  this  point  downwards  in  what  has  been  termed — and 
the  name  may  be  used  to  designate  the  place  here — the  Ac- 
taeon  ledge.  The  plaintiff  insists  on  two  positions,  first, 
that  it  is  the  lode  which  its  grantors  located  in  the  Savage, 
and  which  claim  was  located  on  this  lode  here,  which,  plaint- 
iff's counsel  says,  according  to  the  strike  of  the  lode,  runs 
somewhere  in  this  direction.  The  plaintiff  does  not  locate 
it  on,  or  claim  that  it  was  any  other  lode  than  that,  I  be- 
lieve. Then,  is  it  identical  with  the  lode,  which  was 
located  in  the  Savage  claim  ?  Now,  this  is  known  to  have 
been  exposed,  and  is  seen  only  in  these  two  places.  That 
fact,  in  connection  with  the  other  facts  in  relation  to  the 
formation  of  the  country  rock  around  here,  and  the  other 
surrounding  facts,  is  the  fact  from  which  you  must  deter- 
mine that  question — whether  it  is,  or  is  not,  that  lode.  It 
is  insisted  on  the  part  of  the  defendant  that  this  is  a  mere 
spur,  or  offshoot  of  the  Fortuna  lode.     If  it  is  not  such  a 
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spur  or  offshoot,  then,  it  insists  that  it  is  an  independent 
lode  wholly  disconnected  from  any  of  the  other  lodes.. 

Now,  gentlemen,  if  that  is  only  an  offshoot  or  spur  of 
the  Fortnna  lode  in  such  a  way  as  to  be  simply  part  of  that 
lode,  then  the  plaintiff  has  no  title  to  it,  and  it  claims  none. 
It  disclaims  any  title  to  the  Fortuna  lode. 

It  is  for  yon  to  determine  from  the  testimony  whether  it 
is  part  of  the  Fortnna  lode;  or  whether  it  is  an  independent 
lode;  or  if  it  is  a  part  of  the  Savage  lode.  If  it  is  a  part 
of  that  lode  in  the  Sarage  which  plaintiff  located,  then,  if 
the  plaintiff  has  title  to  the  Savage,  it  has  title  to  that  vein. 
If  it  has  not  title  to  the  Savage,  it  has  not  a  title  to  the  lode 
through  the  Savage,  or  if  it  is  not  a  part  of  that  lode,  then 
plaintiff  has  no  title  to  it  on  that  ground. 

The  next  question  is,  if  it  is  not  a  part  of  that  lode,  then 
has  it  its  top  or  apex  within  the  side  lines  of  any  one  of  the 
plaintiff *s  claims  drawn  vertically  downwards?  Because,  if 
it  has,  and  plaintiff  has  a  valid  title  to  that  claim,  then  it  is 
plaintiff!s  property.  If  it  has  not  its  apex  within  the  side 
lines  of  any  of  plaintiff's  claims  drawn  vertically  downwards, 
and  is  Dot  one  of  the  lodes  which  the  plaintiff  actually  lo- 
cated, then  it  has  no  title  to  it. 

Those  are  the  questions  of  fact  for  you  to  determine  on 
this  branch  of  the  case.  You  have  heard  the  testimony, 
and  the  comments  of  counsel  on  it,  and  upon  the  testimony 
you  must  determine  the  questions.  It  is  insisted  by  the 
defendant,  if  this  vein  is  not  a  spur  or  offshoot  of  the  For- 
tuna lode,  that,  then,  it  is  an  independent  lode;  and  the 
plaintiff  insists,  if  it  is  an  independent  lode,  that  it  has  its 
top  or  apex  within  one  of  its  claims;  and  the  defendant  in- 
sists that  the  top  or  apex  is  outside  of  the  plaintiff's  claims. 

If  it  is  an  independent  lode,  the  question  is,  in  what 
direction  on  the  dip  does  it  run,  and  where  is  its  apex  or 
top  ?  Mr.  Anderson  and  Mr.  Whiting  testified  that  at  this 
point  here,  with  a  mathematical  instrument  made  and  used 
for  that  purpose,  they  measured  the  angles  of  the  dip,  and 
according  to  their  measurement  and  their  testimony,  the 
dip  would  carry  it  some  distance  outside  of  the  Daley  claim, 
supposing  it  to  run  in  that  direction  to  the  surface.     If  it 
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is  an  independent  lode,  and  bas  its  top  or  apex  ontside  of 
the  Dalej  claim,  then  it  does  not  belong  to  the  plaintiff.  If 
it  is  inside  of  the  Dalej,  if  it  has  its  top  or  apex  inside  of 
thd  Daley  or  Savage^  it  does  belong  to  the  plaintiff,  if  thej 
have  the  better  title  to  those  claims. 

Professor  Jenny  and  Mr.  Holmes,  on  the  contrary,  testi- 
fied that  they  put  a  plumb-line  on  the  vein,  although  they 
do  not  profess  to  have  measured  the  angle,  and  they  say  it 
is  nearly  perpendicular;  and,  supposing  it  to  go  in  that 
direction  to  the  surface,  it  would  come  very  near  to  the 
Daley  line,  and  a  little  inside.  Where  the  top  or  apex  is, 
is  for  you  to  determine.  The  plaintiff  claims  that,  owing 
to  the  formation  of  the  country  rock,  the  probability  is,  that 
the  vein  runs  to  this  point,  and  then  turns  off  and  runs  into 
the  Savage.  The  plaintiff's  theory^  as  I  understand  the  tes- 
timony, is,  that  here  are  two  different  formations.  This 
formation  to  the  eastward  is  a  secondary  formation;  this  to 
the  westward  is  the  primary  (pointing  to  the  map).  That 
the  line  of  stratification  runs  in  different  directions  in  the 
two  formations  there.  That  is  claimed  to  be  secondary 
(pointing).  If  you  believe  that  theory  as  to  the  formation 
of  the  rock  here,  and  believe  that  the  lodes  found  outside 
or  to  the  eastward  of  this  blue  clay  stratum,  run  in  this 
direction,  and  the  stratificajiion  there  in  the  same  direction 
dipping  to  the  west,  and  the  leads  and  stratification  to  the 
westward,  in  this  directiou,  dipping  to  the  east,  then  it  will 
be  a  question  of  probabilities  for  you  to  determine  whether 
or  not  this  Actaeon  lode  passes  up  and  crosses  over  the  blue 
clay  stratum  into  the  other  formation,  thence  following  its 
line  of  stratification  to  the  surface,  or  is  it  more  likely  to 
have  pursued  its  course  in  its  own  formation,  following  the 
line  of  its  stratification^  as  this  Fortuna  vein  has  apparently 
done  here  on  the  same  side  of  the  stratum  of  blue  clay. 
This  Fortuna  vein,  it  would  seem,  follows  its  own  formation 
and  line  of  stratification  throughout.  Yon  are  entitled  to 
consider  the  probability — if  these  are  different  formations, 
as  they  say — the  probability  whether  the  Act»on  vein  would 
run  in  that  direction  and  pass  out  here  into  another  forma- 
tion^ or  whether  it  would  be  confined  to  the  formation  in 
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which  it  is  foand  and  to  which  it  properly  belongs.  I  can 
give  yon  no  farther  aid  on  that  question.  You  mast  take 
the  testimony  as  yon  find  it,  and  view  it  with  a  candid  and 
impartial  spirit,  and  give  snch  determination  to  the  question 
as  you  think  all  the  facts  and  circumstances  in  the  case  jus- 
tify. If,  then,  the  Actaeon  yein  is  not  one  of  the  lodes  lo- 
cated by  plaintiff;  if  it  has  not  its  top  or  apex  within  the 
side  lines  of  any  one  of  the  claims  of  plaintiff  drawn  ver- 
tically downwards,  then  it  is  not  the  plaintiff's  lode,  and 
you  will  have  to  find  for  the  defendant,  whether  the  defend- 
ant owns  it  or  not.  If  you  find  for  the  defendant  on  that 
proposition,  that  disposes  of  the  case,  and  there  is  no  neces- 
sity to  spend  any  farther  time  on  the  other  points  of  the 
case.  If  you  find  for  the  plaintiff,  however,  on  that  issue, 
that  the  Action  is  the  lode  that  the  plaintiff  has  located 
there  in  the  Savage,  or  has  its  top  or  apex  within  the  side 
lines  of  any  one  of  the  claims  that  the  plaintiff  owns  drawn 
vertically  downward,  it  will  be  necessary  for  you  to  consider 
the  defendant's  title — whether  the  defendant  has  an  anterior 
and  a  superior  title;  otherwise  it  will  not  be  necessary  to 
look  at  its  title.  I  will  say  with  reference  to  this  branch  of 
the  case,  that  the  plaintiff  alleges  this  to  be  its  lode.  It 
devolves  upon  plaintiff,  therefore,  to  show  affirmatively  to 
you  that  it  is  entitled  to  that  lode.  The  burden  of  proof 
is  on  the  plaintiff.  If  it  fails  to  show  it,  or  if  the  testimony 
is  equally  balanced,  then  you  must  find  for  the  defendant, 
because  plaintiff  must  show  by  a  preponderance  of  testi- 
mony that  the  lode  is  within  its  claim.  If  it  fails  on  that, 
your  verdict  must  be  for  the  defendant. 

If  you  find  for  the  plaintiff  on  that  point,  as  I  said  be- 
fore, it  will  be  necessary  to  consider  the  defendant's  title. 
I  will  say,  with  reference  to  the  defendant,  as  I  said  with 
reference  to  the  plaintiff,  when  you  come  to  the  defendant's 
title  the  burden  of  proof  is  on  the  defendant.  It  devolves 
on  it  in  the  same  way  by  preponderance  of  evidence  to  show 
that  its  title  is  anterior  and  superior  to  that  of  the  plaintiff. 

Now,  gentlemen,  in  order  that  you  may  know  whether 
the  defendant  has  a  title  or  not,  it  will  be  necessary  for  you 
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to  be  informed  what  it  is  necessary  to  do  in  order  to  secure 
a  title  to  a  mining  claim. 

By  an  act  of  congress  which  took  effect  May  10,  1872,  all 
valuable  mineral  deposits  in  lands  belonging  to  the  United 
States  were  declared  to  be  free  and  open  to  exploration  and 
purchase,  under  regulations  prescribed  by  law  and  accord- 
ing to  the  local  customs  or  rules  of  miners  in  the  several 
districts,  so  far  as  applicable  and  not  inconsistent  with  the 
laws  of  the  United  States. 

The  location  under  which  defendant  especially  claims  was 
made  since  May  10, 1872,  and  at  the  time  it  was  made  the  stat- 
ute of  the  United  States  authorized  a  claim  to  be  one  thousand 
five  hundred  feet  in  length  along  the  vein  or  lode,  and  it  was 
provided  that  no  claim  ''  shall  extend  more  than  three  hun- 
dred feet  on  each  side  of  the  middle  of  the  vein  at  the  sur- 
face; nor  shall  any  claim  be  limited  by  any  mining  regula- 
tion to  less  than  twenty-five  feet  on  each  side  of  the  middle 
of  the  vein  at  the  surface." 

In  the  absence,  then,  of  any  mining  rule  or  custom  in 
force  at  the  time  of  the  location  at  the  place  where  it  is 
made,  the  location  may  extend  to  the  distance  of  three  hun- 
dred feet  on  each  side  of  the  middle  of  the  vein  at  the  surface; 
that  is  to  say,  the  claim  may  be  one  thousand  five  hundred 
feet  in  length  along  the  vein  by  six  hundred  feet  wide,  in- 
cluding three  hundred  feet  on  each  side  of  the  middle  of  the 
vein. 

As  I  construe  the  statute,  however,  and  so  instruct  you, 
by  implication,  the  miners,  by  a  rule,  regulation,  or  cus- 
tom established  and  in  force  at  the  time  and  place  of  the 
location,  may  limit  the  width  of  the  claim  to  twenty-five  feet 
on  each  side  of  the  middle  of  the  vein  at  the  surface.  But 
such  limitation  to  twenty-five  feet  on  each  side,  to  be  valid, 
must  be  by  virtue  of  a  rule,  regulation,  or  custom  which  has 
not  only  been  established,  but  which  is  actually  in  force  at 
the  time  of  the  location. 

The  regulation  must  be  in  accordance,  and  not  in  conflict, 
with  the  laws  of.  the  United  States,  and  of  the  state  of  Cal- 
ifornia; and  the  laws  of  California  provide  that  "  in  actions 
respecting  mining  claims  proof  must  be  admitted  of  the 


Dist.  Cal.]  JuPTTEB  M.  Co.  v.  Bodib  Con.  M.  Co.  106 

1581.]  Charge  to  the  Jury— Sawyer,  G.  J. 

customs,  usages,  or  regalations,  established  and  in  force 
at  the  bar  or  diggings  embracing  sach  claim,  and  such 
customs,  usages,  or  regulations,  when  not  in  conflict  with 
the  laws  of  this  state,  must  govern  the  decision  of  the  ac- 
tion." This  provision  is  still  in  force  except  so  far  as  its 
operation  is  limited  by  the  act  of  congress. 

The  Lucky  Jack  location,  under  which  defendant  claims, 
was  made  May  26,  1875,  and  the  claim  was  located  three 
hundred  feet  wide  on  each  side  of  the  lode  in  pursuance  of 
the  act  of  congress  allowing  such  location. 

It  is  claimed  by  the  plaintiff  that  there  was  at  the  time  of 
the  location,  a  regulation  in  force  in  that  district,  limiting 
the  claim  to  fifty  feet  on  each  side  of  the  vein,  and  that  the 
location  of  three  hundred  feet  is  therefore  void.  Now» 
whether  there  was  or  not  such  a  regulation  or  custom  in 
/o7'C€  at  the  time  is  a  question  of  fact  to  be  found  by  the  jury 
from  all  of  the  evidence  in  the  case  on  that  point. 

The  plaintiff,  to  show  a  regulation  limiting  the  location 
to  fifty  feet  on  each  side,  introduced  the  minutes  of  pro- 
ceedings of  a  miners'  meeting  in  the  district,  held  July  10, 
1860,  in  which  there  is  a  rule  making  such  limitation,  and 
minutes  of  meetings  held  at  various  subsequent  times, 
amending  the  rules,  but  continuing  this  rule.'iD  force,  down 
to  and  including  November  13,  1867,  at  which  time  the  last 
action  in  respect  to  modifying  the  rules  and  regulations  was 
had,  till  December  30,  1876,  which  is  a  year  and  seven 
months  after  said  location,  and  nine  years  after  any  meet- 
ing amending  said  rules. 

The  defendant,  to  meet  this  testimony,  introduced  in  evi- 
dence the  mining  records  of  the  district,  from  which  it  ap- 
pears that  no  miners'  meeting  was  held,  and  no  mining 
recorder  was  elected  from  July  3,  1869,  till  October  9,  1875 
— ^more  than  six  years — and  that  from  and  including  the 
year  1872,  when  the  act  of  congress  referred  to  took  effect, 
and  thenceforth  down  to  the  year  1875,  only  one  quartz 
location  was  made  in  the  district;  there  being  none  after  the 
passage  of  the  act  of  congress  in  1872;  one  in  1873,  in  which 
no  width  was  specified,  and  none  in  the  year  1874;  that 
during  the  year  1875  eleven  quartz  locations  were  made,  of 
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which  nine  were  made  three  hundred  feet  on  each  side  of 
the  lode,  and  purported  to  have  been  made  in  pursuance  of 
said  act  of  congress,  and  two  only  of  fifty  feet  wide  on  each 
side,  one  of  which  two  was  marked  on  the  record  as  aban- 
doned, and  during  the  year  1876  twenty-fiye  locations  ap- 
pear to  have  been  made,  of  which  five  were  six  hundred 
feet  wide;  one  an  extension  of  a  six  hundred  feet  claim 
having  no  width  mentioned,  and  the  others  fifty  feet  wide 
on  each  side.  From  this  it  is  argued  by  the  defendant  that 
quartz  mining  in  the  district,  so  far  as  new  locations  are 
concerned,  was  practically  abandoned  for  several  years, 
and  no  laws  on  the  subject  of  new  locations  were  practi- 
cally in  force;  that  on  the  return  of  the  miners,  and  the  re- 
vival of  mining  in  1875,  the  act  of  congress  had  been 
passed,  and  the  miners  regarded  that  act  as  superseding 
the  old  laws  on  this  point,  and  as  authorizing  the  location 
of  quartz  claims  three  hundred  feet  wide  on  each  side,  and 
in  practice  adopted,  and  generally  acquiesced  in  that  rule 
during  the  year  1875,  and  partially  in  1876,  till  the  meet- 
ing in  December  of  that  year — the  rule  limiting  the  claims 
to  fifty  feet  by  common  consent  falling  into  disuse  and  ceas- 
ing to  be  in  force. 

As  held  by  the  supreme  court  of  California,  in  comment- 
ing upon  the  provision  of  the  state  statute  cited,  which  is 
still  in  force:  ''No  distinction  is  made  by  the  state  statute 
between  a  custom  or  usage,  the  proof  of  which  must  rest  in 
parol,  and  a  regulation  which  may  be  adopted  by  a  miners' 
meeting,  and  embodied  in  a  written  local  law.  This  law 
does  not,  like  a  statute,  acquire  validity  by  the  mere  enact- 
ment, but  from  the  customary  obedience  and  acquiescence  of 
the  miners  following  the  enactment.  It  is  void  whenever 
it  falls  into  disuse,  or  is  generally  disregarded.  It  must 
not  only  be  established,  but  in  force" 

''A  custom  reasonable  in  itself  and  generally  observed 
will  prevail  as  against  a  written  mining  law  which  has  fallen 
into  disuse.  It  is  a  question  of  fact  for  the  jury  whether 
the  mining  law  is  in  force  at  any  given  time." 

It  is  for  you,  then,  gentlemen  of  the  jury,  to  determine 
whether  this  limitation  to  fifty  feet  was  actually  in  force  at 
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tiie  time  the  location  of  the  Lucky  Jack»  three  hondred  feet 
wide  on  each  side,  was  made.  The  fact  that  the  rule  in 
question  was  adopted  and  kept  on  foot  in  the  taws  for  a 
considerable  period  of  time  would  be  prima  facie  erideuce, 
nothing  to  the  contrary  appearing,  that  it  was  in  force  at . 
one  time,  and  being  once  in  force,  a  presumption  would 
arise  that  it  continued  in  force  till  something  appears  tend- 
ing to  show  that  it  had  been  repealed,  or  had  fallen  into 
disuse,  and  another  practice  been  generally  adopted  and 
acquiesced  in.  The  mere  violation  of  a  rule  by  a  few  per- 
sons only,  would  not  abrogate  it  if  still  generally  observed. 
The  disregard  and  disase  must  become  so  extensive  as  to 
show  that  in  practice  it  has  become  generally  disused* 
Now,  gentlemen,  whether  in  view  of  there  being  few  loca- 
tions in  this  district  during  several  years,  and  none  in 
some,  and  of  the  passage  of  the  act  of  congress  referred  to, 
and  the  location  at  first,  after  the  revival  of  the  mining  in- 
terest in  1875,  of  most  all  claims,  in  pursuance  of  the  pro- 
visions of  the  act,  three  hundred  feet  wide  on  each  side,  if 
such  be  the  fact,  and  in  view  of  all  the  circumstances  ap- 
pearing in  the  evidence,  it  is  for  you  to  determine  whether 
the  fifty  feet  limitation  had  fallen  into  disuse,  or  was  really 
in  force  at  the  time  of  the  location  in  question.  If  it  was 
910^  in  force,  then,  in  that  particular,  if  otherwise  valid,  the 
location  was  good  and  valid  to  the  full  extent  of  three  hun- 
dred feet  on  each  side  of  the  vein.  If  the  limitation  was 
in  foree,  then  it  was  void  as  to  the  excess  over  fifty  feet 
on  each  side  of  the  vein,  but  valid  to  the  extent  of  fiftv 
feet  and  no  more. 

The  statute  also  provides,  gentlemen  of  the  jury,  that 
"no  location  of  a  mining  claim  shall  be  made  until  the  dis- 
covery of  the  vein  or  lode  within  the  limits  of  the  claim 
located."  So  that  no  rights  can  be  acquired  under  the 
statute  by  a  location  made  before  the  discovery  of  a  vein  or 
lode  within  the  limits  of  the  claim  located.  A  vein  or  lode 
authorized  to  be  located  is  a  seam  or  fissure  in  the  earth's 
crust  filled  with  quartz,  or  with  some  other  kind  of  rock,  in 
place,  carrying  gold,  silver,  or  other  valuable  mineral  de- 
posits named  in  the  statute.    It  is  not  enough  to  disoovep 
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detached  pieces  of  quartz,  or  mere  bnnches  of  quartz  not  in 
place. 

The  vein,  however,  may  be  very  thin,  and  it  may  be  many 
feet  thick,  or  thin  in  places — almost  or  quite  pinched  out,  in 
miner's  phrase — and  in  other  places  widening  out  into  ex* 
tensive  bodies  of  ore.  So  also  in  places  it  may  be  quite  or 
nearly  barren,  and  at  other  places  immensely  rich.  It  is 
only  necessary  to  discover  a  genuine  mineral  vein  or  lode, 
whether  small  or  large,  rich  or  poor,  at  the  point  of  dis- 
covery within  the  lines  of  the  claim  located,  to  entitle  the 
miner  to  make  a  valid  location,  including  the  vein  or  lode. 
It  may,  and  often  does,  require  much  time  and  labor  and 
great  expense  to  develop  a  vein  or  lode  after  discovery  and 
location,  sufficiently  to  determine  whether  there  is  a  really 
valuable  mine  or  not,  and  a  location  would  be  necessary 
before  incurring  such  expense  in  developing  the  vein  to 
secure  to  the  miner  the  fruits  of  his  labor  and  expense  in 
case  a  rich  mine  should  be  developed.  If,  then,  the  locators 
of  the  Lucky  Jack  discovered  such  a  mineral  vein  or  lode 
as  I  have  described,  however  small,  before  the  location  of 
that  claim,  the  location  of  the  claim  embracing  within  its 
lines  the  vein  or  lode  so  discovered,  was  in  this  particular 
valid — otherwise  not.  The  same  observation  would  be  true 
as  to  each  of  the  other  claims  held  by  the  plaintiff  or  de- 
fendant. 

The  defendant^  claims  that  its  grantor  discovered  such  a 
vein  or  lode  as  I  have  described  in  Lucky  Jack,  shaft  No. 
1.  You  have  heard  the  testimony  on  the  point,  and  it  is  for 
you  to  determine  whether  they  did  or  not.  If  they  did, 
then  the  location  is  good  in  that  respect — otherwise  it  is 
not. 

It  is  not  necessary  that  the  locator  should  be  the  first 
discoverer  of  the  vein,  but  it  must  be  known  to  him  and 
claimed  by  him  in  order  to  give  validity  to  the  location.  I 
instruct  you  further  that  if  a  party  should  make  a  location 
in  all  other  respects  regular,  and  in  accordance  with  the 
laws  and  the  rules,  regulations,  and  customs  in  force  at  the 
place  at  the  time  upon  a  supposed  vein  before  discovering 
the  true  vein  or  lode,  and  should  do  sufficient  work  to  hold 
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the  claim,  and  after  such  location  should  discover  the  vein 
or  lode  within  the  limits  of  the  claim  located,  before  any 
other  party  had  acquiivBd  any  rights  therein,  from  the  date 
of  his  discoyery,  his  claim  woald  be  good  to  the  limits  of 
his  claim,  and  the  location  valid. 

The  defendant  also  claims  that  its  grantors  discovered 
veins  in  shaft  No.  2  and  its  drifts  and  cross-cuts,  long 
before  plaintiff  acquired  any  rights  in  the  ground.  If  so, 
the  claim  is  good  in  that  particular.  Similar  discoveries . 
are  claimed  to  have  been  made  by  its  grantors  in  the  Warren 
Loose  sbaft,  drift,  winze,  etc. 

So  also,  gentlemen  of  the  jury,  where  a  party  has  made 
a  location  upon  a  mineral  vein  or  lode  discovered  by  him 
in  all  respects  valid,  he  is  entitled  to  ''have  the  exclu- 
sive right  of  possession  and  enjoyment  of  all  the  surface  in- 
cluded within  the  lines  of  his  location,  and  of  all  veins, 
lodes,  and  ledges  throughout  their  entire  depth,  the  top  or 
apex  of  which  lies  inside  of  such  surface  lines  extended 
downwards  vertically,  although  such  veins,  lodes,  or  ledges 
may  so  far  depart  from  a  perpendicular  in  their  course 
downwards  as  to  extend  outside  the  vertical  lines  of  such 
surface  location." 

That  is  to  say,  if  the  defendant,  or  its  grantors,  discov- 
ered a  mineral  vein  or  lode  in  the  Lucky  Jack  claim,  and 
made  and  has  now  in  all  respects  a  valid  location  of  that 
claim,  then  it  is  not  only  entitled  to  the  particular  vein  or 
lode  so  discovered  and  located  in  said  claim,  but  to  all  other 
minerals,  veins,  lodes,  and  ledges  throughout  their  entire 
depth,  the  top .  or  apex  of  which  lies  inside  of  its  surface 
lines  extended  vertically  downwards,  to  which  no  right  had 
attached  in  favor  of  other  parties,  at  the  time  its  location 
became  valid,  although  such  veins,  lodes,  or  ledges  may 
so  far  depart  from  a  perpendicular  in  their  course  down- 
wards as  to  extend  outside  the  vertical  side  lines  of 
the  surface  location.  If  the  defendant  has  a  valid  claim  to 
six  hundred  feet  wide,  then  its  right  extends  to  all  such 
veins  or  lodes,  under  the  conditions  stated,  so  within  the 
surface  lines  bounding  the  six  hundred  feet  drawn  vertically 
downwards;  and  if  the  Acteeon  vein  in  question  is  one  of 
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of  the  plaintiff?  Does  the  plaintiff  own  the  lead  at  the 
point  where  the  acts  complained  of  were  performed  ?  If  it 
does  not,  then  it  has  no  title  to  the  vein  worked  upon,  and 
it  is  not  injured  by  the  act  of  the  defendant,  and  your  rer- 
diet  must  be  for  the  defendant,  whether  the  defendant  has 
shown  title  to  the  vein  in  question  or  not.  Unless  the 
plaintiff  has  title  to  that  vein,  it  cannot  recover  in  this 
action.  That  point,  therefore,  is  an  important  one  for  you 
to  determine,  and  it  is  the  first  question  in  logical  order 
that  arises  in  this  case. 

It  will  be  convenient  for  you  to  dispose  of  this  first; 
I  will,  therefore,  first  call  your  attention  to  it.  If  yon 
find  that  point  against  the  plaintiff,  it  will  be  unneces- 
sary for  you  to  go  further.  In  order  that  the  plaintiff 
should  be  the  owner  of  the  Act»on  vein,  it  must  be  one  of 
the  veins  or  ledges  which  was  located  in  one  of  plaintiff's 
four  claims,  or  it  must  have  its  top  or  apex  within  the  side 
lines  of  some  one  of  its  claims,  drawn  vertically  downwards. 

The  first  question  then  is,  is  it  one  of  the  ledges  which 
plaintiff's  grantors  located  ?  The  point  where  the  acts  com- 
plained of  were  performed  is  here  (pointing  on  the  model), 
from  this  point  downwards  in  what  has  been  termed — and 
the  name  may  be  used  to  designate  the  place  here — the  Ac- 
tadon  ledge.  The  plaintiff  insists  on  two  positions,  first, 
that  it  is  the  lode  which  its  grantors  located  in  the  Savage, 
and  which  claim  was  located  on  this  lode  here,  which,  plaint- 
iff's counsel  says,  according  to  the  strike  of  the  lode,  runs 
somewhere  in  this  direction.  The  plaintiff  does  not  locate 
it  on,  or  claim  that  it  was  any  other  lode  than  that,  I  be- 
lieve. Then,  is  it  identical  with  the  lode,  which  was 
located  in  the  Savage  claim  ?  Now,  this  is  known  to  have 
been  exposed,  and  is  seen  only  in  these  two  places.  That 
fact,  in  connection  with  the  other  facts  in  relation  to  the 
formation  of  the  country  rock  around  here,  and  the  other 
surrounding  facts,  is  the  fact  from  which  you  must  deter- 
mine that  question — whether  it  is,  or  is  not,  that  lode.  It 
is  insisted  on  the.  part  of  the  defendant  that  this  is  a  mere 
spur,  or  offshoot  of  the  Fortuna  lode.     If  it  is  not  such  a 
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spur  or  offshoot,  then,  it  insists  that  it  is  an  independent 
lode  wholly  disconnected  from  any  of  the  other  lodes*. 

Now,  gentlemen,  if  that  is  only  an  offshoot  or  spur  of 
the  Fortnna  lode  in  snch  a  way  as  to  be  simply  part  of  that 
lode,  then  the  plaintiff  has  no  title  to  it,  and  it  claims  none. 
It  disclaims  any  title  to  the  Fortnna  lode. 

It  is  for  yon  to  determine  from  the  testimony  whether  it 
is  part  of  the  Fortnna  lode;  or  whether  it  is  an  independent 
lode;  or  if  it  is  a  part  of  the  Savage  lode.  If  it  is  a  part 
of  that  lode  in  the  Savage  which  plaintiff  located,  then,  if 
the  plaintiff  has  title  to  the  Savage,  it  has  title  to  that  vein. 
If  it  has  not  title  to  the  Savage,  it  has  not  a  title  to  the  lode 
through  the  Savage,  or  if  it  is  not  a  part  of  that  lode,  then 
plaintiff  has  no  title  to  it  on  that  ground. 

The  next  question  is,  if  it  is  not  a  part  of  that  lode,  then 
has  it  its  top  or  apex  within  the  side  lines  of  any  one  of  the 
plaintiff's  claims  drawn  vertically  downwards?  Because,  if 
it  has,  and  plaintiff  has  a  valid  title  to  that  claim,  then  it  is 
plainfiff*j3  property.  If  it  has  not  its  apex  within  the  side 
lines  of  any  of  plaintiff's  claims  drawn  vertically  downwards, 
and  is  not  one  of  the  lodes  which  the  plaintiff  actaally  lo- 
cated, then  it  has  no  title  to  it. 

Those  are  the  questions  of  fact  for  you  to  determine  on 
this  branch  of  the  case.  You  have  heard  the  testimony, 
and  the  comments  of  counsel  on  it,  and  upon  the  testimony 
you  must  determine  the  questions.  It  is  insisted  by  the 
defendant,  if  this  vein  is  not  a  spur  or  offshoot  of  the  For- 
tnna lode,  that,  then,  it  is  an  independent  lode;  and  the 
plaintiff  insists,  if  it  is  an  independent  lode,  that  it  has  its 
top  or  apex  within  one  of  its  claims;  and  the  defendant  in- 
sists that  the  top  or  apex  is  outside  of  the  plaintiff's  claims. 

If  it  is  an  independent  lode,  the  question  is,  in  what 
direction  on  the  dip  does  it  run,  and  where  is  its  apex  or 
top?  Mr.  Anderson  and  Mr.  Whiting  testified  that  at  this 
point  here,  with  a  mathematical  instrument  made  and  used 
for  that  purpose,  they  measured  the  angles  of  the  dip,  and 
according  to  their  measurement  and  their  testimony,  the 
dip  would  carry  it  some  distance  outside  of  the  Daley  claim, 
supposing  it  to  run  in  that  direction  to  the  surface.     If  it 
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made,  the  castom  in  force  at  the  time  reqaired;  wbethier  the 
castom  was  in  all  particnlars  sufficiently  known  and  recog* 
nized  to  make  it  binding  upon  the  miners;  and  whether  the 
location  of  the  Luck j  Jack  claim  substantially  conformed  to 
it.  In  determining  these  questions,  the  fact,  if  it  be  a  fact, 
that  there  was  an  uncertainty  as  to  where  a  record  should 
be  made — some  recording  in  the  district  records,  some  in 
the  county  recorder's  office,  and  many  in  both;  the  fact  that 
there  was  no  recorder  elected  for  six  years;  that  Bechtel, 
the  last  deputy,  and  the  man  who  seems  to  have  actually 
done  the  recording,  resided  during  a  portion  of  the  time 
out  of  the  district,  coming,  in  some  instances,  at  the  request 
of  parties,  from  his  residence,  into  the  district  to  record 
claims;  and  the  fact  that  miners,  at  their  first  meeting  in 
October,  1875,  after  several  years'  hiatus  in  their  meetings, 
deemed  it  necessary,  or  at  least  prudent,  to  ratify  and  vali- 
date, by  resolution,  the  records  of  the  preceding  five  or  six 
years,  are  all  circumstances  that  the  jury  are  entitled  to 
consider,  as  tending  to  show  that  there  was  no  custom  as  to 
the  place  where  the  record  should  be  made,  prevailing  dur- 
ing that  period,  sufficiently  certain,  well  known,  and  defined, 
and  generally  recognized  and  acquiesced  in,  to  be  of  any 
binding  force. 

The  jury  are  entitled  to  give  these  circumstances  such 
weight,  in  connection  with  all  the  other  evidence  bearing 
upon  the  question,  as  they  deem  them  entitled  to  receive. 
And  it  is  for  you  to  determine  whether,  under  the  circum- 
stances, a  record  in  the  county  recorder's  office  was  suffi- 
cient. 

If  a  record  was  required  then,  in  order  to  make  a  valid 
record,  it  was  necessary  for  it  to  contain  the  name  or  names 
of  the  locator  or  locators;  the  date  of  the  location,  and  such 
a  description  of  the  claim  or  claims  located,  by  reference 
to  some  natural  or  permanent  monjiment,  as  would  identify 
the  claim. 

The  natural  objects  or  permanent  monuments  here  re- 
ferred to,  are  not  required  to  be  on  the  ground  located,  al- 
though they  may  be;  and  the  natural  object  may  consist  of 
any  fixed  natural  object;  and  such  permanent  monument 
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may  consist  of  a  prominent  post  or  stake  firmly  planted  in 
the  gronnd,  or  of  a  shaft  sank  in  the  ground. 

The  exact  effect  of  a  record,  or  want  of  a  record,  I  have 
not  before  had  occasion  to  consider.  The  law  of  congress 
anthorized  miners  to  make  regulations  ''governing  the  lo- 
cation and  manner  of  recording  *  *  *  mining  claims." 
This  language  implies  that  the  act  of  location  is  distinct 
and  different  from  the  act  of  recording,  except  in  districts 
where  the  regulations  of  the  miners  make  the  recording  an 
act  of  location,  or  one  of  the  acts  necessary  to  constitute  a 
location.  But  in  the  Bodie  mining  district,  there  is  no  evi- 
dence of  a  miners'  regulation  or  rule  which  makes  record- 
ing an  act  of  location,  or  necessary  to  a  valid  location.  The 
location  is  always  referred  to  in  the  rules  in  evidence  as 
distinct  from  and  preceding  the  record,  so  that  a  location 
of  a  mining  claim  in  that  district,  at  any  time  in  the  year 
1875,  may  have  been  complete  or  perfect  before  any  record 
thereof  was  made. 

Independent  of  the  question  of  forfeiture,  therefore,  it 
follows  under  the  written  rules  in  evidence  that  by  an  other- 
wise valid  location  of  a  mining  claim  in  the  Bodie  mining 
district,  at  any  time  in  1875  a  person  may  have  acquired 
the  exclusive  right  of  possession  and  enjoyment  of  such 
claim,  at  least  as  against  other  parties  having  actual  notice 
of  the  claim,  .its  position  and  extent,  before  recording  such 
location. 

Assuming  the  proposition  that  the  miners  have  authority 
to  make  a  regulation  or  law  by  which  a  mining  claim  may 
be  forfeited  by  failure  to  record  the  location  thereof,  yet 
such  regulation  or  law,  in  order  to  effect  a  forfeiture,  must 
provide  that  such  failure  to  record  shall  work  a  forfeiture  of 
the  claim.  In  the  language  of  the  supreme  court  of  Cali- 
fornia: **  The  failure  of  a  party  to  comply  with  a  mining 
rule  or  regulation  cannot  work  a  forfeiture  unless  the  rule 
itself  so  provides.  There  may  be  rules  and  regulations 
which  do  not  provide  that  a  failure  to  comply  with  their 
provisions  shall  work  a  forfeiture;  if  so,  a  failure  will  not 
work  a  forfeiture."  (BeU  v.  Bed  Bode  Tunnel  Co.,  36  Cal. 
219.)  **The  failure  to  comply  with  any  one  of  the  mining 
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of  the  plaintiff?  Does  the  plaintiff  own  the  lead  at  the 
point  where  the  acts  complained  of  were  performed  ?  If  it 
does  not,  then  it  has  no  title  to  the  vein  worked  npon,  and 
it  is  not  injured  bj  the  act  of  the  defendant,  and  your  ver- 
dict must  be  for  the  defendant^  whether  the  defendant  has 
shown  title  to  the  vein  in  question  or  not.  Unless  the 
plaintiff  has  title  to  that  vein,  it  cannot  recover  in  this 
action.  That  point,  therefore,  is  an  important  one  for  you 
to  determine,  and  it  is  the  first  question  in  logical  order 
that  arises  in  this  case. 

It  will  be  convenient  for  you  to  dispose  of  this  first; 
I  will,  theref§r^,  first  call  your  attention  to  it.  If  you 
find  that  point  against  the  plaintiff,  it  will  be  unneces- 
sary for  you  to  go  further.  In  order  that  the  plaintiff 
should  be  the  owner  of  the  Act»on  vein,  it  must  be  one  of 
the  veins  or  ledges  which  was  located  in  one  of  plaintiff's 
four  claims,  or  it  must  have  its  top  or  apex  within  the  side 
lines  of  some  one  of  its  claims,  drawn  vertically  downwards. 

The  first  question  then  is,  is  it  one  of  the  ledges  which 
plaintiff's  grantors  located  ?  The  point  where  the  acts  com- 
plained of  were  performed  is  here  (pointing  on  the  model), 
from  this  point  downwards  in  what  has  been  termed — and 
the  name  may  be  used  to  designate  the  place  here — the  Ac- 
taBon  ledge.  The  plaintiff  insists  on  two  positions,  first, 
that  it  is  the  lode  which  its  grantors  located  in  the  Savage, 
and  which  claim  was  located  on  this  lode  here,  which,  plaint- 
iff's counsel  says,  according  to  the  strike  of  the  lode,  runs 
somewhere  in  this  direction.  The  plaintiff  does  not  locate 
it  on,  or  claim  that  it  was  any  other  lode  than  that,  I  be- 
lieve. Then,  is  it  identical  with  the  lode,  which  was 
located  in  the  Savage  claim  ?  Now,  this  is  known  to  have 
been  exposed,  and  is  seen  only  in  these  two  places.  That 
fact,  in  connection  with  the  other  facts  in  relation  to  the 
formation  of  the  country  rock  around  here,  and  the  other 
surrounding  facts,  is  the  fact  from  which  you  must  deter- 
mine that  question — whether  it  is,  or  is  not,  that  lode.  It 
is  insisted  on  the.  part  of  the  defendant  that  this  is  a  mere 
spur,  or  offshoot  of  the  Fortuna  lode.     If  it  is  not  such  a 
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spur  or  offshoot,  then,  it  insists  that  it  is  an  independent 
lode  wholly  disconnected  from  any  of  the  other  lodes.. 

Now,  gentlemen,  if  that  is  only  an  offshoot  or  spur  of 
the  Fortuna  lode  in  snch  a  way  as  to  be  simply  part  of  that 
lode,  then  the  plaintiff  has  no  title  to  it,  and  it  claims  none. 
It  disclaims  any  title  to  the  Fortuna  lode. 

It  is  for  yon  to  determine  from  the  testimony  whether  it 
is  part  of  the  Fortnna  lode;  or  whether  it  is  an  independent 
lode;  or  if  it  is  a  part  of  the  Savage  lode.  If  it  is  a  part 
of  that  lode  in  the  Savage  which  plaintiff  located,  then,  if 
the  plaintiff  has  title  to  the  Savage,  it  has  title  to  that  vein. 
If  it  has  not  title  to  the  Savage,  it  has  not  a  title  to  the  lode 
through  the  Sayage,  or  if  it  is  not  a  part  of  that  lode,  then 
plaintiff  has  no  title  to  it  on  that  ground. 

The  next  question  is,  if  it  is  not  a  part  of  that  lode,  then 
has  it  its  top  or  apex  within  the  side  lines  of  any  one  of  the 
plaintiff ^s  claims  drawn  vertically  downwards?  Because,  if 
it  has,  and  plaintiff  has  a  valid  title  to  that  claim,  then  it  is 
plaintiff!s  property.  If  it  has  not  its  apex  within  the  side 
lines  of  any  of  plaintiff's  claims  drawn  vertically  downwards, 
and  is  not  one  of  the  lodes  which  the  plaintiff  actually  lo- 
cated, then  it  has  no  title  to  it. 

Those  are  the  questions  of  fact  for  you  to  determine  on 
this  branch  of  the  case.  You  have  heard  the  testimony, 
and  the  comments  of  counsel  on  it,  and  upon  the  testimony 
you  must  determine  the  questions.  It  is  insisted  by  the 
defendant,  if  this  vein  is  not  a  spur  or  offshoot  of  the  For- 
tnna lode,  that,  then,  it  is  an  independent  lode;  and  the 
plaintiff  insists,  if  it  is  an  independent  lode,  that  it  has  its 
top  or  apex  within  one  of  its  claims;  and  the  defendant  in- 
sists that  the  top  or  apex  is  outside  of  the  plaintiff's  claims. 

If  it  is  an  independent  lode,  the  question  is,  in  what 
direction  on  the  dip  does  it  run,  and  where  is  its  apex  or 
top  ?  Mr.  Anderson  and  Mr.  Whiting  testified  that  at  this 
point  here,  with  a  mathematical  instrument  made  and  used 
for  that  purpose,  they  measured  the  angles  of  the  dip,  and 
according  to  their  measurement  and  their  testimony,  the 
dip  would  carry  it  some  distance  outside  of  the  Daley  claim, 
supposing  it  to  run  in  that  direction  to  the  surface.    If  it 
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Any  work  done  by  the  Bodie  company  on  the  claim  for  that 
purpose^  after  the  conveyance  to  it  October  7, 1877,  and  be- 
fore May  26,  1878,  is  ayailable  'as  work  for  the  year  from 
May  26,  1877,  to  May  26,  1878,  to  prevent  a  forfeiture. 
With  regard  to  the  work  required  to  be  done  in  order  to 
hold  a  claim,  the  jury  are  further  instructed,  that  where  one 
person  or  company  owns  several  contiguous  or  adjoining 
claims  capable  of  being  advantageously  worked  together, 
one  general  system  may  be  adopted  to  work  such  claims. 
Such  system  may  consist  of  a  shaft  with  drifts,  cross-cuts, 
and  tunnels  therefrom,  and  such  works  need  not  be  npon 
any  of  the  claims  in  question.  When  such  system  is  adopted, 
work  in  furtherance  of  the  system  is  work  on  the  claims  in- 
tended to  be  developed  by  it.  Work  done  outside  of  the 
claims,  or  outside  of  any  claim,  if  done  for  the  purpose  and 
as  a  means  of  prospecting  or  working  the  claim,  is  as  avail- 
able for  holding  the  claim  as  if  done  within  the  boundaries 
of  the  claim  itself. 

To  conclude,  gentlemen  of  the  jury,  in  riew  of  the  legal 
principles  I  have  stated  to  you,  if  you  find  from  the  evi^- 
dence  that  the  so-called  Actason  yein  upon  which  the  tres- 
pass is  alleged  to  have  been  committed,  is  not  one  of  the 
veins  actually  located  in  either  the  Savage,  East  Savage, 
Biordan,  or  Daley  claims,  and  if  its  top  or  apex  is  not 
within  the  planes  of  the  side-lines  of  either  of  said  claims 
drawn  vertically  downwards,  then  it  does  not  belong  to  the 
plaintiff,  and  your  yerdict  must  be  for  the  defendant, 
whether  it  has  title  to  the  claim  or  not.  The  plaintiff  can- 
not recover  unless  the  vein  belongs  to  it.  So  if  the  top  or 
apex  of  said  ^ctaaon  vein  is  within  the  planes  of  .the  side- 
lines drawn  vertically  downwards  of  any  mining  claim  to 
which  the  defendant  has  shown  a  valid  title  prior  in  point 
of  time  to  the  title  to  any  of  the  four  claims  relied  on  by 
plaintiff  in  like  manner  embracing  said  vein,  whether  such 
valid  prior  claim  of  defendant  be  six  hundred  or  one  hun- 
dred feet  wide,  the  verdict  must  also  be  for  the  defendant. 

But  if,  on  the  contrary,  you  find  that  the  said  Act»on 
vein,  at  the  point  where  the  trespass  is  alleged  to  have  been 
committed,  is  the  vein  actually  discovered  and  located  by 
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plaintiff^s  grantors,  in  any  one  of  the  said  four  claims  of 
the  plaintiff,  or  that  it  has  its  top  or  apex  within  the  planes 
of  the  side-lines  of  any  one  of  said  four  claims  drawn  ver- 
tically downwards,  and  if  you  farther  find  that  the  defend- 
ant has  not  shown  a  title  as  against  said  plaintiff  by  a  valid 
subsisting  prior  location  embracing  said  top  or  apex  within 
its  side-lines  drawn  .vertically  downwards,  then  your  verdict 
must  be  for  the  plaintiff. 

Gentlemen,  I  believe  the  testimony  is  very  indistinct  as 
to  the  amount  of  damages.  No  testimony  was  offered  as 
to  the  amount  of  damages.  If  you  find  for  the  plaintiff, 
and  yoo  have  no  testimony  on  which  to  estimate  correctly 
the  amount  of  damages  sustained,  you  will  find  nominal 
damages,  say  one  dollar.  The  form  of  the  verdict  will  be, 
'*  We,  the  jury,  find  for  the  plaintiff,  and  assess  the  dam- 
ages at  so  much."  If  you  find  for  the  defendant  your  ver- 
dict will  b*6,  ''We,  the  jury,  find  for  the  defendant." 


Brno  Gee,  Adm'b  of  Ah  Kow,  v.  Ah  Jim,  Said 
Bock,  and  Sam  Bing. 

OncTTrr  Coubt,  DiSTBicrr  of  Oseoon. 
Mabch  18,  1881. 

1.  SnuxTiBS  jx  AST  Undbktakino  fob  an  Attachmeitt,  Liability  of. — ^The 

sureties  in  an  undertaking  for  an  attachment  und^r  the  Oregon  civil  code 
(section  144),  in  case  the  plaintiff  fails  to  obtain  judgment  in  the  action, 
are  liable  to  the  defendant  for  all  the  coats  and  disbursements  that  may 
be  adjudged  to  him,  whether  the  latter  are  made  in  the  action  or  upon 
the  attachment. 

2.  Appeal,  whek  dobs  not  Pbevx^it  Suit  on  Undebtakimg. — An  appeal 

which  does  not  operate  as  a  supenedeas,  will  not  prevent  the  appellee 
from  maintaining  an  action  upon  the  appellant's  undertaking  for  an  at- 
tachment in  the  court  below. 

Before  Deidt,  District  Judge. 

John  M.  Gearin  and  C.  B.  Bellinger,  for  plaintiff. 

John  H.  Woodward  and  Charles  H.    Woodward,  for  de- 
fendants. 
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Deadt,  J.  This  action  was  commeneed  in  the  eirenit  conrfc 
for  the  connty  of  Mnltnomah.  The  defendants  appeared, 
and  caused  it  to  be  removed  to  this  ooart.  It  is  brought 
upon  the  undertaking  of  the  defendants  for  an  attachment 
given  in  the  action  of  Ah  Jim  v.  Ah  Kow^  then  pending  in 
the  circuit  court  for  the  county  of  Clatsop,  in  November^ 
1879. 

The  complaint  alleges,  that  in  pursuance  of  said  under- 
taking and  the  affidavit  of  Ah  Jim,  a  writ  of  attachment 
was  issued  in  said  action,  upon  which  the  property  of  Ah 
Kow  was  attached,  at  Astoria,  consisting  of  five  houses  and 
a  store,  in  which  be  was  then  engaged  in  business  as  a 
Chinese  merchant,  whereby  he  was  put  to  great  expense 
and  trouble,  and  his  credit  as  a  merchant  injured,  to  his 
damage  two  hundred  and  fourteen  dollars;  that  on  January 
7,  1880,  Ah  Kow  died,  and  the  plaintiff  herein,  as  the  ex- 
ecutor of  his  last  will,  was  made  defendant  in  said'action^ 
in  which,  on  February  3,  1880,  the  defendant  obtained  a 
judgment  against  Ah  Jim  for  the  sum  of  one  hundred  and 
eighty-nine  dollars  and  sixty-five  cents,  for  costs  and  dis- 
bursements therein,  and  that  execution  thereon  against  the 
property  of  Ah  Jim  has  been  returned  wholly  unsatisfied; 
tbat  in  the  defense  of  said  action  the  plaintiff  herein  was 
put  to  expense  in  the  employment  of  interpreters  and  attor- 
neys, to  his  damage  three  hundred  and  seventy-five  dollars; 
and  that  said  action  was  malicious  and  without  probable 
cause. 

The  allegations  concerning  the  injury  to  the  credit  of  the 
plaintiff's  testator,  and  the  expense  incurred  in  the  employ- 
ment of  attorneys,  were,  on  motion  of  the  defendants, 
stricken  out  of  the  complaint  as  immaterial.  The  defend- 
ants then  pleaded  in  abatement  of  the  action,  that  an  appeal 
had  been  taken  from  the  judgment  of  the  Clatsop  county 
court  against  Ah  Jim  for  costs  and  disbursements,  to  the 
supreme  court,  which  was  still  pending;  which  plea,  on  the 
motion  of  the  plaintiff,  was  stricken  out  as  immaterial,  it 
not  appearing  therefrom  that  any  undertaking  had  been 
given  on  such  appeal,  to  stay  the  proceedings  and  the  judg- 
ment.    The  defendants  then  answered,  denying  the  aUega- 


Dist.  Or.]  BiNG  Gee  v.  Ah  Jim.  119 

1881.]  Opinion  of  the  Court— Deady,  J. 

tions  of  the  complaint,  except  as  to  the  jadgment  for  costs; 
and  as  to  that,  that  it  was  for  not  more  than  one  hnndred 
and  nine  dollars  and  twenty-five  centSj  and  the  right  of  the 
plaintiff  to  sne  as  executor. 

The  cause  was  submitted  to  the  court  for  trial  without  the 
intervention  of  a  jury;  and  it  found  that  the  attachment 
was  sued  out  and  levied  as  alleged,  and  that  it  was  wrong- 
ful; that  the  plaintiff's  testator  was  injured  thereby  in  the 
sum  of  seventy-five  dollars;  and  also,  that  the  plaintiff 
herein  obtained  judgment  in  said  action  against  the  defend- 
ant herein.  Ah  Jim,  for  his  costs  and  disbursements,  taxed 
at  one  hundred  and  forty-four  dollars  and  twenty-five  cents, 
and  two  dollars  and  forfy-five  cents  accruing  expense  on  the 
execution. 

The  defendants  contend  that  as  the  attachment  was  only 
ancillary  to  the  action,  they  are  not  liable  at  all  for  costs, 
and  only  for  such  expenses  as.  were  incurred  on  account  of 
the  attachment.  On  the  contrary,  the  plaintiff  insists  that 
under. the  statute  he  is  entitled  to  recover  the  costs  and  dis- 
bursements adjudged  to  him  in  the  former  action,  whether 
on  account  of  the  action  itself  or  the  attachment  therein. 
In  support  of  his  position,  counsel  for  defendant  cites  Nor-- 
'  Urn  V.  Cammach,  10  La.  An.  10,  in  which  it  was  held  that  a 
surety  on  a  sequestration  bond  is  only  liable  for  such  ex- 
penses as  are  incident  to  the  sequestration  and  release;  and 
White  V.  Wi/leij,  17  Ala.  167,  cited  in  Drake  on  Attachment 
(sec.  176),  to  the  same  effect. 

But  the  statutes  under  which  these  rulings  were  made  are 
not  given.  I  suppose  they  are  similar  to  those  in  many  of 
the  states  in  which  the  liability  of  the  obligors  in  a  bond  or 
undertaking  for  an  attachment  for  both  costs  and  damages 
depends  alike  upon  the  fact  that  they  are  the  result  of  the 
attachment;  and  where  that  is  merely  ancillary,  of  course 
it  does  not  include  such  as  are  simply  the  result  of  the 
action.  But  such  is  not  the  language  of  the  statute  of  this 
state.  Section  144  of  the  Oregon  civil  code  provides  that 
the  plaintiff  in  an  action,  before  procuring  a  writ  of  attach- 
ment to  issue,  shall  give  an  undertaking,  with  one  or  more 
sureties,  "to  the  effect  that  the  plaintiff  will  pay  all  costs 
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that  may  be  adjudged  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment,  if  the 
same  be  wrongful  and  without  sufficient  cause,  not  exceed- 
ing the  sum  specified  in  the  undertaking.'* 

''  Costs/'  as  used  in  this  section,  only  includes  an  allow- 
ance for  attorney's  fees;  but  a  party  entitled  to  ''costs"  is 
also  entitled  to  disbursements.  (Or.  Civil  Code,  sees.  638- 
643.) 

No  provision  is  made  in  the  code  for  an  allowance  of 
costs  upon  an  attachment  as  distinguished  from  the  action 
in  which  the  writ  issues,  nor  can  disbursements  be  allowed 
or  recovered  except  by  a  party  entitled  to  costs.  Neither 
is  there  any  provision  authorizing  the  taxation  and  recovery 
of  disbursements  upon  an  attachment  before  or  otherwise 
than  upon  the  final  judgment  in  the  action,  and  therefore  if 
the  attachment  should  be  discharged  upon  the  application 
of  the  defendant,  as  being  wrongful,  as  provided  in  section 
159,  and  the  plaintiff  should  also  obtain  judgment  in  the 
action,  the  defendant  could  not  recover  the  expenses  in- 
curred on  the  attachment  otherwise  than  by  an  action  on 
the  undertaking  as  a  part  of  the  damages  sustained  by  rea- 
son of  the  attachment. 

But  when,  as  in  this  case,  the  plaintiff  in  the  action  fails 
to  obtain  judgment,  and  the  attachment  also  fails  and  is 
prima  facie  wrongful,  the  defendant  being  entitled  to  judg- 
ment for  costs  and  disbursements  in  the  action,  may  in- 
clude therein  the  disbursements  made  on  account  of  the 
attachment,  unless  objection  is  made  to  the  taxation,  when 
the  wrongfulness  of  the  attachment  may  be  controverted  by 
the  plaintiff,  by  showing  that  notwithstanding  the  failuTe 
to  obtain  judgment,  there  was  good  ground  for  issuing  the 
attachment,  and  the  court  will  pass  upon  the  question  and 
allow  or  disallow  the  taxation  of  these  disbursements  ac- 
cordingly.    (Drake  on  Attach,,  sec.  170.) 

With  this  brief  reference  to  the  provisions  of  the  code 
bearing  on  the  subject  and  their  operation,  we  will  consider 
the  effect  of  section  144,  mpra,  as  applied  to  this  case. 
The  supreme  court  of  the  state  has  not  passed  upon  the 
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question,  and  ibis  court,  for  the  present,  must  decide  it  for 
itself. 

Counsel  for  the  defendants  contend  that  the  parties  to 
the  undertaking  are  not  bound  to  pay  ''all  costs  that  may 
.  be  adjudged  to  the  defendant'*  in  the  action  generally,  but 
only  such  as  are  so  adjudged  by  reason  of  the  attachment, 
while  the  argument  of  the  plaintiff  is  that  the  statute  ex« 
pressly  gives  the  right  to  recover  all  costs  adjudged,  when 
the  plaintiff  fails  in  the  action,  thereby  making  the  under- 
taking in  such  case  a  security  for  costs. 

In  my  judgment  the  parties  to  the  undertaking  incur  two 
distinct  obligations:  1.  To  pay  all  costs  and  disbursements 
that  may  be  adjudged  to  the  defendant — not  including  all 
disbursements  which  he  may  incur  by  reason  of  the  attach- 
ment or  action,  but  only  such  as  the  court  in  which  the- 
action  is  tried  shall  determine  he  is  entitled  to;  and,  2.  To 
pay  all  damages  that  the  defendant  may  sustain  by  reason 
of  the  attachment,  if  the  same  be  wrongful,  and  this  in- 
cludes expenses  incurred  by  reason  of  a  wrongful  attach- 
ment, even  where  the  plaintiff  prevails  in  the  action. 

Of  course  this  conclusion  makes  the  undertaking  for  an 
attachment  a  security  for  costs  in  the  action  where  the 
plaintiff  fails  to  obtain  judgment  therein,  but  it  is  not  ap- 
parent why  this  result  ought  to  prevent  the  court  from  giv- 
ing the  statute  effect  according  to  its  language  and  probable 
purpose.  Indeed,  this  provision  may  be  considered  as  a 
wholesome  restraint  upon  the  proceedings  by  attachment  in 
aid  of  a  doubtful  claim. 

The  New  York  code  (sec.  230)  provides  that  the  under- 
taking for  an  attachment  shall  be  to  the  effect  ''  that  if  the 
defendant  recover  judgment,  or  the  attachment  be  set  aside 
by  the  order  of  the  court,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment."  In 
other  words,  if  the  plaintiff  fail  in  his  action,  the  parties  to 
the  undertaking  must  pay  the  costs  thereof.  The  statute  of 
Tennessee  is  also  similar  in  this  particular  to  that  of  Ore- 
gon, but  I  havenotfound  any  decision  under  either  it  or  the 
New  York  one  on  this  question.     It  provides  that  the  sure- 
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ties  shall  satisfy  '^  all  costs  which  shall  be  awarded  to  the 
defendant,  in  case  the  plaintiff  shall  be  cast  in  his  snit,  and 
also  all  damages  which  shall  be  recovered  against  the  plaint- 
iff *  *  *  Iq,.  wrongfully  aning  out  the  attachment." 
(Drake  on  Attach.,  sec.  170.) 

The  plaintiff  in  this  action  is  entitled  to  recover  the  sum 
of  one  hundred  and  forty-six  dollars  and  seventy  cents,  the 
costs  and  disbursements  adjudged  to  him  in  the  former 
action,  and  also  the  sum  of  seventy-five  dollars,  the  dam- 
ages sustained  by  his  testator  by  reason  of  the  attachment 
in  said  action — in  all  two  hundred  and  twenty-one  dollars 
and  seventy  cents — and  there  will  be  a  finding  accordingly. 

The  court  then  added:  The  parties  to  this  action  being 
all  aliens,  the  court  has  not  jurisdiction  of  the  controversy, 
"but  as  the  objection  was  not  made  by  counsel,  it  did  not 
occur  to  the  court  until  a  conclusion  was  reached  upon  the 
merits.  Counsel  then  said,  the  parties  would  abide  the  re- 
sult, and  that  judgment  might  be  entered  upon  the  finding, 
which  was  done. 


City  of  Portland  v.  Oregonian  Railway  Co. 

CiEcurr  CouBT,  Distbiot  of  Obegon. 
Mabgh  22,  1881. 

1.  Cause  Removed— Injunction. — Upon  the  removal  of  a  cause  from  a 

state  to  a  circuit  court,  the  latter  has  power  to  modify  or  allow  an  in- 
junction therein,  before  the  first  day  of  its  next  term. 

2.  Injunction. — Where  a  suit  for  injunction  turns  wholly  upon  the  validity 

of  an  act  of  the  legislature  granting  the  defendant  the  exclusive  right  to 
the  use  of  certain  property,  to  aid  in  the  construction  and  operation  of 
its  railway,  which  is  claimed  by  the  plaintiff  ajs  a  public  levee  or  land- 
ing, and  the  use  of  such  property  in  a  way  not  materially  in  conflict  with 
any  use  to  which  it  is  being  put,  is  of  great  advantage  to  the  defendant, 
an  injunction  restraining  it  from  such  use  will  be  modified  accordingly; 
and  in  the  consideration  of  the  matter,  weight  will  be  given  to  the  pre- 
sumption that  an  act  of  the  legislature  is  valid  and  that  the  defendant 
is  engaged  in  a  public  enterprise  in  which  the  public  is  interested. 

3.  Bond. — Upon  the  modification  of  an  injunction,  the  court  may  require,  as 
■    a  condition  of  such  modification,  that  the  defendant  give  a  bond  to 

secure  the  plaintiff  against  any  injury  which  may  result  to  it  from  the 
same,  or  to  perform  the  final  decree  concerning  the  same. 
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Before  Deady,  District  Judge. 
Julius  C>  JUordcmd,  for  plaintiff. 
JEllis  G.  EitgheSf  for  defoDdant. 

Deady,  J.  At  the  last  session  (1880)  of  the  legislatir^ 
assemblr,  an  act  was  passed  granting  the  defendant — the 
Oregonian  Bailway  Company,  limited — among  other  things^ 
the  use  of  the  triangular-shaped  piece  of  ground  lying  be- 
tween the  east  line  of  blocks  112  and  113  of  the  city  of  Port- 
land, and  the  east  bank  of  the  Wallamet  river,  the  same  be- 
ing, as  appears  from  the  map,  about  five  hundred  and 
twenty  feet  long  and  fifty  feet  wide  at  the  south  end,  and 
three  hundred  feet  at  the  north  end,  and  known  as  the 
''Public  Levee,''  and  dedicated  to  public  use  as  a  levee,  by 
a  map  and  ordinance  of  the  plaintiff — the  city  of  Portland 
— recorded  March  6,  1869,  "to  be  held,  used,  and  enjoyed 
for  occupation  by  track,  sidetrack,  water  stations,  depot 
buildings,  wharves,  and  warehouses,'^  and  such  other 
*' erections"  as  may  be  found  necessary  or  convenient  in  the 
shipping  and  storing  of  freight  under  the  exclusive  control 
of  the  owners  of  the  railway  then  being  constructed  by  the 
defendant  from  Portland  to  the  head  of  the  Wallamet  val- 
ley; with  a  proviso,  that  the  defendant  should  not  sell  or 
assign  the  premises  otherwise  than  as  an  appurtenance  to 
said  railway;  and  that  said  grant  shall  be  forfeited  if  said 
railway  is  not  completed  to  the  said  premises  before  Jan- 
uary 1,  1882;  saving  to  the  plaintiff  "any  pecuniary  or 
property  rights"  which  it  may  have  in  said  premises  "as  a 
municipal  corporation,  and  which  the  state  may  not  lawfully 
appropriate  in  this  aot.*^  In  pursuance  of  this  act  the 
plaintiff  entered  upon  the  premises  and  commenced  to  pre- 
pare the  ground  for  the  uses  specified  in  the  act. 

The  plaintiff,  claiming  the  act  of  the  legislature  to  be  in 
excess  of  its  power,  and  therefore  void,  on  January  31,  1881^ 
commenced  a  suit  in  the  state  circuit  court  for  this  county^ 
perpetually  to  enjoin  the  defendant  from  occupying  or 
using  the  premises  thereunder,  and  on  the  same  day  ob« 
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tained  an  ex  parte  order  for  a  temporary  injunction,  re- 
straining the  defendant  as  prayed  for  in  the  bill,  which  was 
served  on  February  2d,  thereafter.  Afterwards,  on  Febru- 
ary 17th,  the  suit,  on  the  petition  of  the  defendant,  was 
removed  to  this  court  and  a  trahscript  filed  herein  on  Feb- 
ruary 25th. 

On  March  17th,  the  plaintiff  filed  a  petition  asking  that 
the  injunction  heretofore  granted  be  modified  so  as  to 
allow  it  the  use  of  the  premises  for  a  track  and  side- 
tracks to  facilitate  the  construction  of  its  road  from  Port- 
land to  the  point  where  it  will  connect  with  the  junction  of 
the  sections  thereof  already  constructed  between  a  point  in 
Marion  county  and  Brownsville,  Linn  county,  on  the  east 
side  of  the  Wallamet  river,  and  Dayton,  and  Sheridan,  and 
Dallas  on  the  west  side,  stating  that  it  is  the  owner  of  the 
east  part  of  block  71,  lying  immediately  north  of  said 
levee,  and  has  a  wharf  thereon  for  the  loading  and  un- 
loading of  sea-going  vessels;  that  the  iron  for  constructing 
said  railway  must  be  imported  in  such  vessels,  and  that  if 
allowed  the  use  of  the  levee  as  aforesaid,  in  connection 
with  said  block  71  and  wharf  thereon,  it  can  receive  and 
forward  said  iron  at  a  great  saving  of  time  and  expense; 
that  no  use  is  now  being  made  of  said  levee,  and  that  a 
track  can  be  laid  across  it  without  interfering  with  the  use 
of  it  as  a  levee,  and  without  materially  affecting  the  surface 
of  the  ground. 

On  March  21st,  the  plaintiff  showed  cause  against  the 
application  by  the  affidavit  of  its  clerk,  and  the  matter 
was  argued  by  counsel. 

There  is  no  doubt  of  the  power  of  the  court  to  grant  this 
petition  at  this  stage  of  the  proceedings.  For  although 
the  cause  is  not  for  trial  or  hearing  in  this  court  until  the 
first  day  of  the  next  term — the  second  Monday  in  April — 
yet,  it  is  in  this  court  from  the  date  of  the  removal,  and 
such  conservatory  acts  aa  the  allowance  or  modification  of 
an  injunction  may  be  had  therein  at  any  time  thereafter. 
(Mahoney  Mining  Co.  v.  Bennett,  4  Saw.  289;  Neia  Orleans 
City  R.  Go.  V.  Crescent  City  B.  Co.,  5  Fed.  Eep.  160.) 

The  final  determination  of  this  case  will  turn  upon  the 
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validity  of  the  legislative  act  granting  the  use  of  the  prem- 
ises to  the  defendant. 

The  presumption  is  in  favor  of  the  validity  of  the  act, 
and  at  this  stage  of  the  litigation  this  presumption  ought  to 
have  weight.  At  least  it  will  not  do  to  assume  that  the  act 
is  invalid,  but  only  that  it  may  be  so.  There  are  no  par- 
ticular equities  in  the  bill  which  the  defendant  must  answer 
before  it  is  entitled  to  a  modification  of  this  injunction. 
At  best,  it  is  only  a  sqit  to  try  the  title  of  the  defendant  to 
property  which  is  claimed  to  be  subject  to  a  public  ease- 
ment, and  a  preliminary  injunction  is  only  allowed  to  pre- 
serve the  property  for  such  use,  in  case  it  is  determined 
that  the  defendant  has  no  title  thereto.  Therefore  the  de- 
fendant ought  not  to  be  any  further  restrained,  until  the  in- 
validity of  its  title  is  determined,  than  is  necessary  to 
preserve  the  property  for  the  purpose  to  which  the  plaintiff 
claims  it  is  devoted.  The  property  is  an  unimproved  piece 
of  ground,  of  which  no  practical  use  has  ever  been  made  as 
a  public  levee  or  landing,  and  probably  never  will  be  until 
it  is  im|)roved  by  the  erection  of  wharves  and  warehouses 
thereon.  The  business  of  loading  and  unloading  vessels 
is  not  done  in  this  country  upon  open  quays  or  mud  banks. 
The  use  of  the  property  for  laying  and  operating  a  track 
and  sidetrack  thereon  during  the  pendency  of  this  suit,  so 
as  to  enable  the  defendant  to  connect  the  construction  of  its 
road  by  rail  with  its  wharf  on  block  71  aforesaid,  and  com- 
plete it  in  time  to  prevent  a  forfeiture  of  the  grant,  will  work 
no  possible  harm  to  the  plaintiff  or  public,  and  may  be  of 
much  benefit  to  the  defendant.  For  it  seems  that  by  the 
act  the  defendant  must  complete  its  road  ''  to  the  said  prem- 
ises, ".or  place  **  erections"  thereon  of  the  value  of  ten  thou- 
sand dollars  before  January  1, 1882,  or  the  grant  is  forfeited. 
On  account  of  this  injunction  it  cannot  place  the  ''erec- 
tions" on  the  property,  and  unless  it  is  modified  as  sug- 
gested it  may  not  be  able  to  comply  with  the  other  condi- 
tion. 

Indeed,  there  is  but  little  reason  for  a  preliminary  in- 
janction  in  this  case  at  all*  As  has  been  said,  the  public  is 
making  no  use  of  the  property  as  a  levee  or  otherwise,  and 
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caDuot  until  it  is  improved.  And,  if  the  defendant  was 
even  permitted  to  go  on  and  build  a  depot  thereon,  as  well 
as  a  track  and  sidetracks,  what  harm  wonld  resalt  to  the 
plaintiff  from  it?  If  the  final  determination  is  against  the 
defendant,  it  may  be  compelled  to  remove  them  (0.  S.  V, 
Co.  V.  V.  <k  G.  H.  W.  Co.,  1  Saw.  482),  or  what  is  more 
likely,  the  plaintiff  may  l^eep  the  improvements  as  a  part  of 
its  property,  and  thereby  gain  what  the  other  loses.  Nor 
is  there  any  suggestion,  that  the  defendant  is  insolvent  and 
unable  to  respond  in  damages  for  any  injury  it  may  cause 
to  the  property  of  the  plaintiff.  If  this  were  a  public  levee 
or  landing  in  fact  as  well  as  name,  and  the  defendant  was 
materially  interfering  with  the  public  use  of  the  premises 
by  its  proposed  "erections"  and  ''constructions,'*  there 
would  be  ground  for  restraining  it  until  its  right  to  do  so 
was  finally  determined.  But  as  it  is,  there  is  no  public  use 
to  be  disturbed,  and  the  actual  controversy  is  confined  to 
the  right  of  the  defendant  to  the  exclusive  use  of  the  prem- 
ises, and  their  use  by  it  in  the  mean  time,  in  such  a  way  as 
to  cause  no  injury  thereto,  and  at  least  not  to  materially 
interfere  with  the  public  use,  if  any,  ought  not  to  be  re- 
strained. 

Again,  in  the  consideration  of  this  question,  it  ought  not 
to  be  forgotten  that  the  speedy  construction  of  the  defend- 
ant's railway  to  a  deep>water  landing  in  this  city,  is  a  pub- 
lic enterprise  in  which  the  public  is  interested.  As  such, 
the  legislature  has  undertaken  to  encourage  and  promote 
its  completion  at  an  early  day.  On  this  consideration,  alone, 
a  court  will  be  careful  in  the  exercise  of  the  power  of  in- 
junction before  final  decree,  not  needlessly  or  lightly  to 
interfere  with  the  progress  of  such  an  enterprise,  or  by  de- 
laying or  impeding  its  construction  for  a  season,  deprive 
the  community  of  the  benefits  that  may  be  derived  from  it 

Besides,  the  court  has  authority,  in  the  exercise  of  this 
power,  to  take  security  against  any  injury  which  the  plaintiff 
may  sustain  by  reason  of  the  acts  permitted  to  the  defend- 
ant. {N.  P.  R.  Co.  V.  Si.  P.,  M.  it  M.  By.  Co.,  4  Fed.  Rep. 
692.) 

Let  the  injunction  be  modified  so  as  to  permit  the  de- 
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fendant  to  constrnct  and  operate  a  track  and  sidetracks 
over  and  upon  the  premises  during  the  pendency  of  tbis 
suit;  it  first  giving  bond  in  the  penal  sum  of  five  thousand 
dollars,  with  one  or  more  sureties  to  be  taken  and  approved 
by  the  master  of  this  court,  conditioned  that  it  will,  upon 
the  order  of  this  court,  or  upon  the  entry  of  a  final  decree 
in  this  suit  against  the  right  and  claim  of  the  defendant  to 
the  use  of  said  premises  under  and  by  virtue  of  said  legis- 
lative act,  remove  said  track  and  sidetracks  from  said 
premises  and  leave  the  same  in  as  good  a  condition  for  use 
as  a  public  levee  as  they  now  are;  or  the  defendant  may 
deposit  in  the  registry  of  this  court  United  States  bonds  of 
the  par  value  of  five  thousand  dollars  as  a  security  for  the 
performance  of  said  acts. 


Z.  J.  Hatch  and  M.  0.  Lownsdale  v.  Wallamet 
Iron  Bridge  Co. 

CiBCun?  Court,  District  of  Oregon. 
March,  28,  1881. 

1.  Jurisdiction. — A  suit  arises  out  of  a  law  of  the  United  States  when  the 

controversy  involved  in  it  turns  upon  the  proper  construction  or  applica- 
tion of  such  law;  and,  therefore,  a  suit  by,  the  owner  of  a  vessel  author- 
ized to  engage  in  the  coasting  trade  upon  the  Wallamet  river,  and  by 
riparian  owners  thereon,  to  enjoin  the  erection  of  a  bridge  over  said  river 
at  Portland,  as  being  in  violation  of  the  act  of  congress  under  which  said 
vessel  was  enrolled  and  licensed,  and  the  act  oT  congress  (11  Stat.  383) 
declaring  said  river  a  free  and  common  highway,  arises  under  said  laws, 
whether  the  plaintiffs  are  entitled  to  the  relief  sought  or  not. 

2.  Navigable  Waters — Control  of. — ^The  power  of  congress  to  regulate  com- 

merce (Con.,  art.  I,  sec.  8)  includes,  for  the  purposes  of  commerce,  control 
of  all  the  navigable  waters  of  the  United  States  which  areaccessible  from  a 
state,  other  than  the  one  in  which  they  lie;  and  for  this  purpose,  they 
are  the  waters  of  the  nation,  and  subject  to  the  legislation  of  congress  in 
every  particular  affecting  their  navigability  or  use  as  instruments  or 
means  of  commerce. 

3.  Bridges— Navigable  Waters. — The  state  has  the  sole  power  to  bridge 

the  waters  within  its  limits,  but  this  power  is  subject  to  the  power  of 
coQgress  to  prevent  obstructions  to  navigation  being  placed  in  such 
waters  within  the  state  and  accessible  from  without  it;  and  therefore,  in 
the  absence  of  legislation  by  congress  to  the  contrary,  a  state  may  dam  or 
otherwise  obstruct  the  navigable  waters  within  its  limits  at  pleasure. 
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4.  CoNGRESSiOKAL  AcTiosf— CoNSTBUCTioy  OF.— Theactsof  congressaathof- 

izing  a  vessel  to  engage  in  the  coasting  trade  within  a  state  are  construed 
as  not  manifesting  an  intention  upon  the  part  of  congress  to  interfere 
with  the  power  of  the  state  to  obstruct  the  navigable  waters  within  its 
limits,  but  only  to  authorize  their  navigation  by  such  vessel  for  the  pur- 
poses of  such  trade,  so  long  and  far  as  they  are  navigable. 

5.  Idem. — The  provision  in  section  2  of  the  act  of  February  14,  1859  (11 

Stat.  383),  admitting  Oregon  into  the  Union,  which  declares  that  *'all 
the  navigable  waters  of  said  state  shall  be  common  highways  and  forever 
.  free"  to  all  the  citizens  of  the  United  States,  is  paramount  to  a  law  of 
the  state  authorizing  a  bridge  to  be  erected  across  the  Wallamet  river; 
and  therefore  if  such  bridge,  as  proposed  to  be  constructed,  will  ma- 
terially impede  or  obetrudt  the  free  navigation  of  said  river,  it  is  un- 
lawful, and  the  parties  constructing  it  may  be  enjoined  at  the  suit  of 
the  riparian  owners  injured  thereby. 

6.  Injunction  Gbanted. — A  preliminary  injunction  granted  to  restrain  the 

building  of  a  bridge  over  the  Wallamet,  with  a  draw  of  only  one  hundred 
feet  on  either  side  of  the  pivot-pier,  under  the  authority  of  an  act  of  the 
state  legislature  authorizing  the  building  of  such  bridge,  with  a  good  and 
sufficient  draw  of  not  less  than  one  hundred  feet,  upon  evidence  showing 
that  such  a  bridge  would  materially  obstruct  the  navigation  of  the  river, 
because  said  act  did -not  absolutely  authorize  a  bridge  with  a  draw  of 
only  one  hundred  feet,  and  if  it  did,  it  was  in  conflict  with  the  act  of  con- 
gress of  February  14,  1859,  mipra,  declaring  the  river  a  free  and  common 
highway,  and  therefore  it  is  void. 

Before  Deadt,  District  Judge. 

Hugh  T.  Bivghanif  Edward  Bingham^  and  E.  G,  Bron^ 
naugh,  for  plaintiff. 

H.  T,  Thompson  and  Oeorge  Durham,  for  defendant. 

Deady,  J.  On  October  18,  1878,  the  legislature  of  Ore- 
gon passed  an  act  authorizing  the  ''Portland  Bridge  Com- 
pany," a  corporation  incorporated  under  the  laws  of  Oregon, 
*'or  its  assigns,"  to  build  a  bridge,  "for  all  purposes  of 
travel  or  commerce,"  across  the  Wallamet  river,  between 
Portland  and  East  Portland,  **  at  such  point  or  location  on 
the  banks  of  said  river"  as  it  might  select,  ''on  or  above 
Morrison  street  of  said  city  of  Portland" — "provided,  that 
there  shall  be  placed  and  maintained  in  said  bridge  a  good 
and  sufficient  draw  of  not  less  than  one  hundred  feet  in  the 
clear  in  width  of  a  passage-way,  and  so  constructed  and 
maintained  as  not  to  injuriously  impede  and  obstruct  the 
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free  navigation  of  said  rirer,  but  so  as  to  allow  the  easy 
and  reasonable  passage  of  vessels  through  said  bridge." 

On  July  16,  1880,  the  defendant— the  Wallamet  Iron 
Bridge  Company,  as  the  assignee  of  said  Portland  Bridge 
Company,  commenced  the  erection  of  a  bridge  across  the 
river  from  the  foot  of  Morrison  street,  in  Portland,  to  N 
street,  in  East  Portland.  At  this,  point  the  river  is  about 
one  thousand  four  hundred  feet  wide,  at  extreme  low  water, 
with  a  depth  of  not  less  than  fifty  feet,  for  two  hundred  feet 
from  the  Morrison-street  wharf,  along  the  line  of  the  pro- 
posed bridge,  whence  it  gradually  shoals  to  twenty-three 
feet  at  a  further  distance  of  two  hundred  and  fifty  feet.  The 
river  rises  in  the  winter  months,  from  the  rains,  and  in  the 
spring  is  backed  up  by  what  is  known  as  the  June  rise  in 
the  Columbia.  The  highest  water  is  twenty-eight  feet  above 
low  water,  and  during  the  past  winter  the  rise  was  twenty- 
one  feet  and  six  tenths  above  low  water. 

The  current  in  the  ship  channel  along  and  immediately  at 
the  line  of  the  proposed  bridge  is  nearly  parallel  with  the 
direction  of  the  opening  between  the  piers,  and  varies  in 
velocity  from  one  to  seven  miles  an  hour,  and  at  average 
high  water  is  from  three  to  four  miles  an  hour.  During  the 
winter  months,  strong  southerly  winds  blow  down  the  river 
for  days  at  a  time. 

The  abutment  pier  is  to  be  placed  at  the  bank  in  front  of 
the  Morrison-street  wharf,  and  the  spaces  between  the  next 
five  piers  are  as  follows:  The  first,  one  hundred  and  eighty 
feet;  second,  a  space  on  either  side  of  the  draw-pier  of  one 
hundred  feet  each,  and  then  two  spaces  of  two  hundred 
feet  each. 

The  piers  are  constructed  by  driving  piles  inside  of 
wooden  cribs,  and  filling  the  spaces  between  them  with 
loose  stone  up  to  a  little  below-  low-water  mark,  and  above 
with  iron  tubes  filled  with  concrete,  except  the  draw-pier, 
which  is  to  be  of  masonry  above  low  water.  The  spans 
are  to  be  of  wood,  excegt  the  draw,  which  is  to  be  of  iron. 
The  lower  chord  is  to  be  eight  feet  above  high  water.  The 
five  piers  east  of  the  western  abutment  are  now  above  low 
water. 
9 
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On  January  3d  the  plaintiffs  filed  their  bill  in  this  court  to 
enjoin  the  defendant  from  constructing  this  bridge,  on  the 
ground  that  the  same  is,  and  will  be,  a  serious  and  unlawful 
obstruction  to  the  navigation  of  the  river.  Among  other 
things,  the  bill  alleges,  that  Lownsdale  is  the  owner  of 
an  interest  in  wharves  and  warehouses  on  blocks  73 
and  74  of  Portland,  on  the  west  bank  of  said  river — 
a  distance  of  about  six  hundred  feet  above  the  loca- 
tion of  said  bridge,  of  the  value  of  ten  thousand  dollars, 
and  that  the  plaintiff,  Hatch,  is  the  lessee  of  the  whole  of 
said  property  for  a  term  of  years,  at  a  rent  of  seven  hun- 
dred dollars  per  month;  that  a  large  portion  of  the  com- 
merce of  the  Wallamet  valley  has  been  done  through,  and 
at  said  wharves  and  warehouses;  that  a  large  portion  of  the 
wheat  raised  in  said  valley  has  been  received  and  stored 
there  for  shipment  in  sea-going  vessels  to  foreign  ports; 
that  vessels  carrying  two  thousand  tons  can  navigate  the 
channel  on  the  west  side  of  the  river  for  a  distance  of  a  mile 
above  Morrison  street,  and  therefore  that  bank  is  now  oc- 
cupied by  wharves  and  warehouses  engaged  in  the  commerce 
of  the  Wallamet  valley  and  other  portions  of  the  coast  and 
Europe;  that  the  space  allowed  for  a  draw  in  said  bridge  is 
too  narrow  to  admit  the  passage  of  vessels  with  safety,  and 
therefore  they  cannot,  and  will  not,  come  to  complainants' 
wharves  to  discharge  and  receive  cargo,  to  their  great  and 
permanent  injury;  that  the  plaintiff.  Hatch,  is  the  owner  of 
an  enrolled  aqd  licensed  steamboat — the  A.  A.  McCuUy — 
which  is  employed  in  towing  vessels  to  and  from  the  wharves 
aforesaid,  upon  the  river  aforesaid,  and  that  the  erection  of 
said  bridge  with  so  narrow  a  draw-opening  prevents  the 
same  from  being  done  with  safety,  to  his  injury. 

It  appears  from  the  affidavit  of  C.  H.  Gorril  that  he  and 
his  brother,  B.  W.  Gorril,  of  California,  are  stockholders 
in  the  defendant  corporation,  and  are  engaged  as  contractors 
in  the  construction  of  the  bridge;  that  they  are  to  receive 
one  hundred  and  fifty  thousand  dollars  for  the  work,  and 
are  under  bonds  in  the  sum  of  twenty  thousand  dollars  to 
complete  the  same  by  April  1,  1882;  that  they  have  ex- 
pended on  the  work  fifty  thousand  dollars,  including  the 
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purchase  and  preparation  of  the  timber  and  lumber  for 
seven  of  the  eight  spans  and  all  the  iron  for  the  same,  and 
that  if  not  restrained  by  this  coart  they  will  complete  the 
bridge  by  June  Ist. 

Section  1  of  the  act  of  March  3,  1875  (18  Stat.  470), 
which,  among  other  things,  gives  this  court  jurisdiction  of  a 
suit  in  equity  arising  under  a  law  of  the  United  States  in- 
cludes this  case. 

Congress  has  power  "to  regulate  commerce  with  foreign 
nations  and  among  the  several  states"  (Con.,  art.  I,  sec.  8); 
and  this  includes,  for  the  purpose  of  commerce,  the  control 
of  all  the  nayigable  waters  of  the  United  States,  which  are 
accessible  from  a  state  other  than  that  in  which  they  lie. 
For  this  purpose  they  are  the  waters  of  the  nation,  and  sub- 
ject to  the  legislation  of  congress  in  every  particular  affect- 
ing their  navigability  or  use  as  instruments  or  means  of 
commerce.  (Oibbons  v.  Ogden,  9  Wheat.  1;  Pennsylvania  v. 
W.  d  B.  Bmdge  Co.,  18  How,  431;  Qilmati  v.  Philadelphia, 
3  Wall.  724.) 

In  pursuance  of  this  power  to  regulate  commerce,  con- 
gress has  provided  (Title  L,  of  the  B.  S.)  that  certain  ves- 
sels, when  enrolled  and  licensed  as  required  by  law,  shall 
have  the  right  to  engage  in  the  coasting  trade — that  is,  the 
trade  upon  the  navigable  waters  of  the  United  States.  The 
plaintiff',  Hatch,  is  the  owner  of  a  vessel  so  enrolled  and 
licensed  for  this  district,  and  his  contention  is  that  this 
bridge  will  and  does  prevent  the  enjoyment  of  this  right, 
and  therefore  this  suit  arises  out  of  a  law  of  congress,  as 
applied  to  the  facts  and  circumstances  of  the  case. 

Again,  the  act  of  congress  lof  February  14,  1859  (11  Stat. 
383),  admitting  Oregon  into  the  Union,  provides  (sec.  2), 
^'  that  all  the  navigable  waters  of  said  state  [Oregon]  shall 
be  common  highways  and  forever  free,  as  well  to  the  inhab- 
itants of  said  state  as  to  all  other  citizens  of  .the  United 
States,  without  any  tax,  duty,  toll,  or  impost  therefor," 
Both  the  plaintiffs  are  riparian  proprietors  upon  the  stream 
over  which  this  bridge  is  being  built,  and  their  contention 
is,  that  it  does  and  will  obstruct  the  navigation  of  the  river 
so  as  to  prevent  its  being  used  as  a  common  highway,  to 
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their  iojury  as  such  proprietors,  and  therefore,  this  suit 
arises  out  of  a  law  of  congress  as  applied  to  the  facts  and 
circumstances  of  the  case. 

To  sustain  jurisdiction  under  this  clause  of  the  act  of 
1875,  supra,  it  is  not  necessary  to  show  or  assume  that  the 
plaintiffs  are  entitled  to  the  relief  sought,  but  it  is  suffi- 
cient if  the  controversy  turns  upon  or  grows  out  of  the 
proper  construction  or  application  of  these  acts  of  con- 
gress, or  either  of  them. 

The  power  to  authorize  the  erection  of  a  bridge  over  a 
navigable  water  of  a  state,  for  the  convenience  of  the  in- 
habitants thereof,  belongs  to  the  state  as  a  part  of  its  gen- 
eral police  power.  Congress  does  not  possess  this  author- 
ity directly,  eo  nomine,  but  its  control  over  the  navigable 
waters  of  the  states  as  a  means  of  commerce,  gives  it  a 
practical  veto  upon  the  power  of  the  state  in  this  respect. 
Therefore  no  state  can  authorize  or  maintain  the  erection 
of  a  bridge  over  a  navigable  water,  which  in  effect  contra- 
venes or  conflicts  with  a  law  of  congress  concerning  the 
navigation  of  the  same.  And  the  fact  that  such  water  is 
wholly  within  the  state  is  immaterial,  if  it  is  accessible 
from  another  state  or  forms  a  part  of  a  navigable  way  be- 
tween itself  and  other  states. 

If  then,  this  bridge,  in  its  construction  or  effect,  is  in 
conflict  with  either  of  these  acts  of  congress,  it  is  so  far 
unlawful,  and  if  injurious  in  its  operation  to  the  rights  of 
the  plaintiffs,  is  a  nuisance,  and  may  be  prevented  or 
abated.  But  if  it  does  not  contravene  such  law,  then,  how- 
ever it  may  inconvenience  or  obstruct  the  navigation  of  the 
river,  thi^  court  cannot  interfere.  The  power  of  congress 
to  regulate  the  navigation  of  the  river  does  not  execute 
itself;  nor  can  this  court  enforce  it  until  congress  has  de- 
clared its  will  on  the  subject.  Until  then,  the  power  is 
dormant,  and  the  authority  of  the  state  is  sufficient  to  jus- 
tify any  structure  or  obstruction  that  may  be  placed  therein. 

In  this  case,  the  defendant  insists  that  it  is  building  this 
bridge  in  pursuance  of  a  law  of  the  state,  and  that  there  is 
no  law  of  congress  upon  the  subject,  to  the  contrary,  and 
therefore  it  is  lawful. 
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Does  the  law  under  which  Hatch's  steamboat  is  author- 
ized to  engage  in  the  coasting  trade  conflict  with  the  act  of 
the  legislature  authorizing  this  bridge?  Upon  the  author- 
ities I  do  not  think  it  does.  The  supreme  court  seems  to 
have  been  careful  not  to  declare  a  conflict  between  state  and 
federal  legislation  on  this  subject  upon  mere  implication. 
And  the  rea£(on  of  this  is  apparent.  Congress  can  at  any 
time  declare  specifically  what  shall  be  a  lawful  bridge,  and 
what  shall  not;  and  as  it  belongs  more  properly  to  the 
political  than  the  judicial  power  to  determine  such  ques- 
tions, the  courts  will  not  assume  that  a  bridge  is  an  unlaw- 
ful obstruction,  because  it  incidentally  conflicts  with  or 
limits  some  right,  or  privilege,  claimed  or  existing  under 
an  act  of  congress. 

A  license  to  engage  in  the  coasting  trade  means  some- 
thing. As  was  said  by  Mr.  Justice  Swayne,  in  Gilman 
V.  Philadelphia^  supra,  it  "  carries  with  it  right  and  author- 
ity. 'Commerce  among  the  states'  does  not  stop  at  a  state 
line.  Coming  from  abroad  it  penetrates  wherever  it  can 
find  navigable  waters  reaching  from  without  into  the  in- 
terior, and  may  follow  them  up  as  far  as  navigation  is 
practicable.*'  And  in  Gibbons  v.  Ogden,  siipra,  it  was  held 
that  a  law  of  the  state  of  New  York,  giving  certain  persons 
the  exclusive  right  to  navigate  the  waters  of  that  state  by 
vessels  propelled  by  steam  or  fire,  as  against  such  license, 
was  void. 

In  this  last  case  the  law  of  the  state  was  in  direct  con- 
flict with  that  of  congress.  The  latter  said  in  effect  to  its 
licensee,  you  are  authorized  to  navigate  the  waters  of  New 
York  with  vessels  propelled  by  steam,  while  the  former 
said  you  shall  not  do  so. 

But  in  this  case  there  is  no  necessary  conflict  between  the 
law  of  the  state  and  the  United  States.  A  license  to  en- 
gage in  the  coasting  trade  on  the  Wallamet  river  is  a  license 
to  navigate  only  so  far  sfi  it  may  be  navigable.  But  if  the 
state  in  the  exercise  of  its  police  power  to  build  bridges  ob- 
structs or  even  destroys  the  navigation  of  the  river,  the 
weight  of  authority,  and  I  think  of  prudential  reason,  is 
that  the  act  of  congress  licensing  the  plaintiff's  steamboat 
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to  navigate  it,  is  not  thereby  infringed.  It  is  thought  to  be 
safer  for  the  courts  not  to  assume  that  congress  intended  to 
interfere  with  and  restrain  the  power  of  the  state  over  the 
navigability  of  the  rivers  within  its  jurisdiction,  until  it  says 
so  directly  or  by  necessary  implication. 

Therefore,  in  the  cases  of  Wilson  v.  Blackbird  Creek  Marsh 
Co.,  2  Pet.  245;  Tlie  Passaic  Bridges,  3  Wall.  782,  and  OiU 
man  v.  Philadelphia,  Id.  713,  it  was  held  that  the  enrol- 
ment and  license  acts,  which  authorized  vessels  to  navigate 
the  waters  of  particular  states,  were  not  suflScient  to  warrant 
the  inference  that  congress  thereby  intended  to  limit  the 
right  of  the  states  to  dam  or  otherwise  obstruct  the  nav- 
igation of  said  waters. 

Does  the  act  of  February  14,  1859,  supra,  conflict  with 
the  act  of  the  state  legislature  authorizing  the  erection  of 
this  bridge?  This  act,  unlike  the  one  providing  for  the  en- 
rolment and  license  of  vessels,  relates  directly  to  the  navi- 
gability of  the  waters  within  the  state.  Its  only  purpose  is 
to  preserve  them  for  the  free  use  of  all  the  citizens  of  the 
United  States  as  common  highways.  It  was  passed  by  coq- 
gress  in  pursuance  of  its  control  over  them  as  a  means  of 
commerce  {Pollard  v.  Hogan,  3  How.  229),  to  secure  their 
free  navigability  to  the  inhabitants  of  the  Union,  against 
the  possible  exactions  and  obstructions  of  local  authority, 
prompted  by  considerations  of  local  convenience  or  selfish- 
ness. 

The  provision,  even  to  its  very  language,  is  as  old  as  the 
articles  of  compact  between  the  original  states  and  the  peo- 
ple and  the  states  of  the  territory  north-west  of  the  Ohio, 
contained  in  the  ordinance  of  1787,  for  the  government  of 
said  territory,  from  the  fourth  of  which  it  is  copied.  This 
ordinance  was  ratified  or  recognized  by  the  first  congress 
under  the  constitution  (1  Stat.  60),  and  the  provision  se- 
curing the  freedom  of  'Uhe  navigable  waters  leading  into 
the  Mississippi  and  St.  Lawrence,-**  has  been  continued  in 
force  in  all  the  states  formed  out  of  said  territory  to  this 
day.     {Columbus  Ins,  Co.  v.  Curtenius,  6  McLean,  209.) 

In  Pennsylvania  v.  W.  (t  B.  Bridge  Co.,  13  How.  518,  it  was 
held  that  a  provision  in  a  compact  (December  18,  1789)  be- 
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iween  Virginia  aod  EeDtucky  conceroiDg  the  erection  of  the 
latter  into  a  state,  to  the  effect  that  the  navigation  of  the  Ohio, 
so  far  as  the  territory  of  the  two  states  joined  thereon,  "shall 
be  free  and  common  to  the  citizens  of  the  United  States," 
which  was  afterwards  sanctioned  by  congress  in  the  passage 
of  the  act  (1  Stat.  189)  admitting  Kentucky  into  the  Union, 
was  a  restraint  upon  the  power  of  Virginia  to  obstruct  the 
navigation  of  said  river  by  the  erection  of  a  bridge  thereon 
within  her  own  limits,  and  that  a  bridge  so  erected  which 
was  a  substantial  obstruction  to  such  navigation,  was  a  nui- 
sance and  unlawful. 

To  the  same  effect  is  the  decision  in  Cdumbiis  Ins,  Co.  v. 
Curlenints,  snpra,  in  which  it  was  held  that  congress  had  de- 
clared, by  the  ordinance  of  1787,  and  otherwise,  that  the 
navigable  tributaries  of  the  Mississippi  were  free  and  com- 
mon highways  to  the  citizens  of  the  United  States,  and 
that  therefore  an  act  of  the  legislature  of  Illinois,  authoriz- 
ing the  construction  of  a  bridge  across  the  Illinois  river, 
near  Peoria,  was  void,  if  such  bridge  was  a  material  ob- 
struction to  the  navigation  of  said  river,  as  being  in 
conflict  with  the  federal  legislation  declaring  it  free  and 
common. 

These  decisions  are  the  authoritative  and  uncontradicted 
exposition  of  the  effect  of  federal  legislation  declaring  a 
navigable  river  forever  free  and  common  to  the  citizens  of 
the  United  States,  upon  the  otherwise  unlimited*  power  of 
a  state  to  obstruct  or  impede  the  navigation  thereof  within 
its  own  limits.  And  the  reasoning  upon  which  they  rest 
seems  unanswerable.  It  is  self-evident  that  a  river  cannot 
be  a  common  highway,  forever  fre^  to  all  the  citizens  of  the 
United  States,  which  the  legislature  of  any  one  state  has 
the  power  to  essentially  obstruct. 

In  a  well-considered  case,  cited  by  the  defendant  {The 
People  V.  S.  &  B.  Railway  Company,  15  Wend.  132),  in 
which  the  right  to  bridge  the  Hudson  river  in  pursuance  of 
an  act  of  the  state  legislature  was  under  consideration,  Mr. 
Chief  Justice  Savage  announced  the  same  conclusion,  say- 
ing: **  The  place  where  *  *  *  the  bridge  is  built  is  one 
which  coasting  vessels  have  a  right  to  pass,  and  where  any 
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obstruction  entirely  preventing  or  essentially  impeding  the 
navigation  would  be  unlawful." 

In  comparing  the  federal  and  state  act  to  ascertain  if 
there  is  any  conflict  between  them,  the  circumstances  of 
the  case — that  is,  the  character  and  relative  importance  of 
the  river  and  the  commerce  dependent  thereon,  and  the 
character  and  need  of  the  bridge  and  the  commerce  de- 
pendent upon  it — must  be  considered.  For  although  con- 
gress has,  in  effect,  declared  the  Wallamet  river  to  be  for- 
ever a  "free"  and  '*  common  highway,"  yet  these  terms  are 
used  with  the  implied  understanding  that  the  state  has  the 
power  to  bridge  it,  if  it  can  do  so  without  materially  im- 
peding the  navigation. 

What  is  such  an  impediment  may  be  a  difficult  question 
to  decide.  It  may  depend  much  upon  circumstances.  A 
bridge  of  a  certain  character  at  a  certain  place  may  be  of 
great  benefit  and  convenience  to  a  few  people  or  some  petty 
local  trade  or  business,  but  a  serious  inconvenience  or  in- 
jury to  many  people  and  a  valuable  and  extensive  commerce. 

The  commerce  of  Oregon,  both  domestic  and  foreign,  is 
largely  dependent  upon  the  free  navigation  of  the  Wallamet 
river.  Steamboats  ply  upon  it  most  of  the  year  for  one 
hundred  miles  or  more  south  of  Portland.  At  Portland  the 
tide  ebbs  and  flows,  and  from  there  to  its  mouth,  a  distance 
of  twelve  miles,  it  is  navigated  by  sea  and  inland  vessels, 
foreign  and  domestic,  sail  and  steam,  that  go  thence  up  and 
down  the  great  Columbia,  out  upon  the  Pacific  ocean  and 
to  all  the  principal  ports  of  the  world.  It  is  the  harbor  of 
Portland,  the  emporium  and  financial  centre  of  the  north- 
west, where  the  valuable  products  of  the  country  are  gath- 
ered from  far  and  near  and  stored  for  market  and  exporta- 
tion, and  the  imports  from  sister  states  and  foreign  countries 
are  received  and  distributed  throughout  the  interior. 

In  the  near  future  we  may  expect  a  large  increase  of  pop- 
ulation at  this  place,  and  throughout  the  country  with  which 
it  maintains  business  relations,  and  the  commerce  of  Port- 
land will  demand  the  free  use  of  the  harbor  and  water  front, 
as  far  south  as  it  can  be  made  useful. 

'■^^e  present  need  of  a  bridge  is  to  furnish  a  more  conven- 
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ient  and  certain  means  of  crossing  the  river  than  a  steam 
ferry,  to  the  small  population  that  live  in  East  Portland  and 
the  neighboring  villages — some  portion  of  the  passengers 
to  and  from  Portland  on  the  east- side  railway — the  rural 
population  that  live  on  the  narrow  strip  of  country  between 
East  Portland  and  the  Columbia  river,  and  the  transporta- 
tion of  their  limited  dairy  and  garden  products  to  the  Port* 
land  markets. 

It  is  not  intended  by  this  statement  to  suggest  that  there 
is  no  need  of  a  bridge  across  the  river  at  this  place,  but 
only  that  the  interests  which  may  be  promoted  by  it  are  as 
a  drop  in  the  bucket  compared  with  those  that  may  be  seri- 
ously inconvenienced  or  injured  by  it. 

With  this  brief  sketch  of  the  circumstances,  I  proceed  to 
consider  whether  the  act  authorizing  the  building  of  the 
bridge  is  in  conflict  with  the  act  of  congress  declaring  it  a 
free  and  commercial  highway. 

The  bridge  is  required  to  be  built  so  "as  not  to  injuri- 
ously impede  and  obstruct  the  free  navigation  of  the  river." 
But  the  defendant  claims  that  the  provision  requiring  the 
draw  to  be  not  less  than  one  hundred  feet,  is  equivalent  to 
declaring  that  a  draw  of  one  hundred  feet  is  sufficient.  My 
own  impression  is,  that  the  act  ought  to  be  construed  as 
authorizing  a  bridge  which  would  not  materially  interfere 
with  navigation — and  to  this  end,  that  the  draw  must  be  at 
least  one  hundred  feet,  and  as  much  longer  as  necessary^ 
and  that  the  defendant  is  not  justified  thereby  in  building  a 
bridge  with  a  draw  of  only  one  hundred  feet,  if  that  would 
materially  interfere  with  the  navigation.  But  if  the  con- 
struction claimed  by  the  defendant  is  the  correct  one,  it 
comes  to  the  same  thing  in  the  end.  The  legislature  of  the 
state  has  not  the  power  to  say  absolutely  that  a  bridge  may 
be  built  with  only  a  draw  of  one  hundred  feet,  for  if  such  a 
bridge  interferes  materially  with  the  free  navigation  of  the 
river,  the  act  authorizing  it  is  void,  as  being  in  conflict 
with  the  paramount  law  of  congress  declaring  the  river  a 
free  and  common  highway.  Therefore  it  is,  that  a  bridge 
ought  not  to  be  attempted  to  be  built  across  such  a  water 
as  this,  where  so  many  and  valuable  interests  are  involved, 
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witlioufc  the  sanction  of  cougress  given  through  the  engineer 
department.  The  proper  location  and  elevation  of  a  bridge 
across  the  river  at  this  place,  and  the  length  and  place  of 
draw,  all  the  circumstances  considered,  are  questions  that 
more  properly  pertain  to  the  political  than  the  judicial 
department  of  the  government. 

There  the  matter  may  be  ''equitably  adjusted,"  so  to 
speak,  according  to  the  circumstances  of  each  case.  Here, 
the  court  can  only  ascertain  whether  the  proposed  structure 
interferes  materially  with  the  free  navigation  of  the  river, 
and  if  it  does,  it  must  declare  it  unlawful. 

Accordingly,  within  the  past  fifteen  years,  congress  has 
been  induced  to  legislate  generally  and  specially  upon  the 
subject  of  bridges  across  the  Mississippi  and  its  tributaries. 
By  the  act  of  December  17,  1872  (11  Stat.  398),  it  is  pro- 
vided that  no  bridge  can  be  built  across  the  Ohio  river 
without  complying  with  the  directions  of  that  act,  one  of 
which  is,  that  every  bridge  below  the  suspension  one  at 
Cincinnati,  shall  have  a  high  span  of  one  hundred  feet 
above  low  water  with  a  space  of  four  hundred  feet  between 
the  piers,  and  a  pivot-draw  with  two  clear  openings  of  one 
hundred  and  sixty  feet  each;  and  by  act  of  April  1,  1872 
(17  Stat.  41),  a  railway  bridge  was  authorized  across  the 
Mississippi,  near  Clinton,  Iowa,  with  a  draw  of  not  less  than 
one  hundred  and  sixty  feet,  the  same  to  be  located,  built, 
and  kept  subject  to  the  directions  of  the  secretary  of  war 
for  the  security  of  navigation,  subject  even  then,  to  be 
abated  as  a  nuisance  by  a  suit  in  the  United  States  court,  if 
it  should  prove  an  obstruction  to  the  navigation  of  the  river; 
and  by  the  act  of  June  4,  1872  (17  Stat.  215),  it  is  provided 
that  ail  bridges  thereafter  built  across  the  Mississippi  by 
authority  of  congress,  shall  be  subject  to  the  same  direc- 
tion and  control  of  the  secretary  of  war. 

By  an  act  of  July  25,  1866  (14  Stat.  244),  congress  au- 
thorized the  building  of  seven  bridges  across  the  Missis- 
sippi at  different  points  above  St.  Louis,  and  one  across  the 
Missouri  at  Kansas  City,  and  provided  that  each  of  them 
should  have  two  draw-openings  of  not  less  than  one  hun- 
dred and  sixty  feet  in  the  clear.     By  acts  of  February  24, 
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1871  (16  Stat.  430),  and  March  3, 1871  (16  Stat.  473),  bridges 
were  authorized  across  the  Missouri  river  at  Omaha,  Neb., 
and  Louisiana,  Mo.,  with  two  draw-openings  of  not  less 
than  two  hundred  feet  in  the  clear. 

These  citations  of  congressional  action  might  be  multi- 
plied greatly.  (See  report  of  Govemeur  K.  Warren,  U.  8. 
Maj.  of  Eng.,  on  bridging  the  Mississippi  between  St.  Paul 
and  St.  Louis,  1878,  pp.  193-202.) 

Indeed,  congress  has  spoken  on  the  subject  of  bridging 
the  Wallamet  at  this  place.  By  act  of  February  2,  1870 
(16  Stat.  64),  the  city  of  Portland  was  authorized  to  bridge 
the  river  under  the  direction  of  the  secretary  of  war,  so  as 
"not  to  obstruct,  impair,  or  injuriously  modify  the  naviga- 
tion'" of  the  same.  This  act  expired  by  its  own  limitation 
within  six  years,  and  nothing  was  done  under  it  but  an  ex- 
amination and  approval  of  a  plan  by  a  board  of  engineers 
and  the  secretary,  December  30,  1872. 

By  this  plan  the  bridge  was  located  at  the  foot  of  Colum- 
bia  street — one  thousand  eight  hundred  and  twenty  feet 
above  Morrison — ^and  was  to  have  a  draw  of  one  hundred 
feet  in  the  clear  on  each  side  of  the  pivot  pier.  And  ou 
June  23,  1874  (18  Stat.  281),  congress  authorized  the  Ore- 
gon &  California  Railway  Company  to  bridge  the  Wallamefc 
river  at  Portland,  under  the  direction  of  the  secretary  of 
war  in  all  respects,  except  that  the  draw  should  be  not  less 
than  three  hundred  feet  in  width,  so  as  "not  to  obstruct, 
impair,  or  injuriously  affect  the  navigation  of  the  same.** 
Kothing  has  been  done  under  this  act,  but  it  is  still  in 
force. 

Taking  these  instances  of  congressional  action  as  a  rea- 
sonable indication  as  to  what  is  necessary  in  the  construc- 
tion of  a  bridge  over  this  and  other  navigable  waters  of  no 
more  importance  than  this,  and  navigated  with  vessels  of 
less  tonnage,  to  prevent  the  navigation  from  being  injuri- 
ously affected  thereby,  and  weighing  the  testimony  in  the 
case,  I  think  this  bridge  is  such  an  obstruction  to  the  navi- 
gation of  the  Wallamet  as  prevents  its  being  a  free  and 
common  highway,  to  the  citizens  of  the  United  Shites,  and 
is  therefore  a  nuisance  and  unlawful.    Indeed,  I  have  no 
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doubt  of  it.  Forty-two  persons,  mostly  navigators,  includ- 
ing, I  think,  nearly  all  the  pilots  on  the  Columbia  and 
Wallamet  rivers,  testify  unqualifiedly  that  the  draw  is  too 
narrow  and  ought  to  be  two  hundred  feet  instead  of  one 
hundred;  and  that  in  the  winter  season  especially,  the  time 
when  vessels  usually  load  with  grain  for  foreign  ports, 
owing  to  the  strong  currents  and  high  winds,  it  will  be  very 
unsafe  to  go  through  the  draw  with  a  good-sized  river  steam- 
boat, let  alone  a  tug  and  sail  vessel  occupying  a  space  from 
seventy  to  eighty  feet. 

The  United  States  engineer  in  charge  of  the  river  and 
harbor  improvements  in  this  district,  Colonel  George  L. 
Gillespie,  U.  S.  A.,  reports  to  the  chief  of  engineers  at 
Washington,  on  December  29,  1880,  at  length  upon  the 
subject  of  this*  bridge,  and  concludes  that  it  should  have 
been  located  at  Columbia  street,  but  if  allowed  to  be  con- 
structed at  Morrison,  the  draw  should  be  enlarged  to  not 
less  than  two  hundred  feet,  and  that  a  bridge  there  with  a 
draw  of  only  one  hundred  feet  will  result  in  frequent  loss 
to  shipping,  and  may  prevent  seagoing  vessels  from  going 
above  the  bridge  altogether. 

In  reply  to  this  mass  of  testimony  the  defendant  has  in- 
troduced six  affidavits,  one  of  them  being  from  the  con- 
tractor and  another  from  the  president  of  the  company: 
only  two  of  them  being  from  river  pilots. 

The  principal  point  made  in  them  is,  that  the  bridge  will 
be  more  dangerous  to  navigation  if  left  in  its  present  con- 
dition, than  if  completed.  But  a  sufficient  answer  to  this 
is,  that  a  court  may  require  by  the  injunction  that  the  de- 
fendant undo  what  he  has  done  amiss,  as  well  as  to  refrain 
from  so  doing  (C.  S.  M.  Co.  v.  V.  &  O.  H.  W.  Co.,  1  Saw. 
482.)  • 

In  my  judgment  the  preliminary  injunction  should  be  al- 
lowed. The  defendant  ought  not  to  be  permitted,  against 
this  showing,  to  place  this  structure  in  the  river  until  its 
right  to  do  so  is  definitely  ascertained  and  determined.  I 
am  surprised  that  any  person  should  have  the  hardihood  to 
undertake  such  an  important  enterprise  in  the  face  of  the 
act  of  February  14,  1859,  supra,  declaring  the  river  a  com- 
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mon  higbwaj,  and  the  coDgressional  legislation  of  the  last 
fifteen  years  upon  the  subject  of  bridging  navigable  waters 
of  the  United  States,  without  first  obtaining  the  sanction  of 
congress.  But  this  being  a  matter  of  some  moment  to  the 
defendant,  I  have  concluded  to  delay  the  issuing  of  the  in- 
junction until  the  first  day  of  the  next  term,  April  11th,  or 
as  soon  thereafter  as  the  circuit  judge  is  present,  when  the 
matter  may  be  further  heard  if  the  defendant  desires  it; 
and  in  the  mean  time  the  defendant  will  be  restrained  by 
order,  as  prayed  in  the  bill. 

April  16,  1881. 

The  motion  for  an  injunction  was  further  heard  before 
Sawyer,  Circuit  Judge,  and  Deady,  District  Judge. 

1.  iNJuycTiON. — A  preliminary  injunction  granted  to  restrain  the  erection  of 

a  bridge  acrosB  the  Wallamet  river,  at  Portliuid,  contrary  to  the  act  of 
congress  (11  Stat.  383)  declaring  the  navigable  waters  of  the  state  free 
and  common  highways,  at  the  suit  of  a  riparian  owner  injured  thereby. 

2.  Obstruction  to  Navigation. — Where  congress  has  declared  a  navigable 

river  to  be  a  common  highway,  the  state  cannot  authorize  an  obstruction 
therein,  and  anything  which  materially  interferes  with  or  limits  the  navi- 
gability thereof,  considering  the  use  which  it  is  or  mi^  be  subject  to,  is 
an  obstruction  and  a  violation  of  such  act  of  congress,  which  the  United 
States  circuit  court  has  jurisdiction,  under  the  judiciary  act  of  1S75  (IS 
Stat.  470)  to  prevent  or  abate  by  injunction. 

3.  Delay  in  Afpltino  fob  Injunction  in  this  case  not  a  groand  for  deny- 

ing it. 

Hugh  T.  Binghamy  Edioard  Bingham,  andE,  C.  Bronnaugh, 
for  plaintiff. 

H.  Y.  Thonvpsouy  W.  Lair  Hill,  and  G.  B,  BeUingei\  for 
defendant. 

Deady,  J.  This  application  was  first  heard  before  me 
sitting  in  this  court  alone,  and  on  April  6th  I  delivered  an 
opinion  thereon,  to  the  effect  that  the  bridge  where,  and  as 
it  was  being  constructed  by  the  defendant,  was  a  serious 
obstruction  to  the  navigation  of  the  Wallamet  river,  con- 
trary to  the  act  of  congress  of  February  14,  1859  (11  Stat. 
383),  admitting  the  state  into  the  union,  which  declares. 
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that  all  the  navigable  waters  of  the  state  ''shall  be  common 
highways  and  forever  free**  to  all  the  citizens  of  the  United 
States;  and  that  this  court,  under  section  1  of  the  act  of 
March  3,  1875  (18  Stat.  470),  giving  it  jurisdiction  of  a  suit 
arising  under  an  act  of  congress)  has  authority  to  restrain 
parties  from  violating  said  act  by  obstructing  the  navigation 
of  any  of  said  waters  at  the  suit  of  any  one  injured  thereby. 

But  considering  the  importance  of  the  matter  to  the  de- 
fendant, I  did  not  then  direct  the  injunction  to  issue,  but 
continued  the  application  for  further  hearing,  upon  the  same 
and  such  additional  evidence  as  the  parties  might  produce, 
when  the  circuit  judge,  Mr.  Justice  Sawyer,  should  be  pres- 
ent, and  restrained  the  defendant  as  prayed  in  the  bill  in 
the  mean  time.  That  hearing  has  been  had,  and  the  conclu- 
sion reached  by  the  circuit  judge  will  now  be  announced  by 
him. 

As  preliminary  thereto,  I  merely  wish  to  say  for  myself 
that  the  further  thorough  investigation  of  this  question  and 
able  argument  of  the  case  pro  and  con,  has  only  deepened 
my  conviction  that  the  proposed  bridge  is  and  will  be  a 
nuisance  and  serious  impediment  to  the  navigation  of  this 
river. 

The  law  of  the  case,  upon  which  the  contention  mainly 
turned  upon  the  first  hearing,  is  now  admitted  by  the  de- 
fendant to  be  correctly  stated  in  the  opinion  then  delivered 
by  myself.  The  only  remaining  question  for  consideration 
is,  will  the  erection  of  this  bridge  seriously  impair  or  affect 
the  navigability  of  the  river?  If  it  appears  probable  that 
it  will,  the  defendant  ought  not  to  be  allowed  to  proceed 
further  in  the  commission  of  the  wrong.  It  has  been  well 
said,  by  some  scientific  authority  upon  this  subject,  that  any 
bridge  is  a  serious  obstruction  to  the  navigation  of  a  river, 
which  can  be  essentially  improved.  Upon  the  evidence  and 
in  the  very  nature  of  things  there  can  be  no  doubt  that  this 
bridge  where  and  as  it  is  being  constructed  is  a  serious  ob- 
struction to  the  navigation  of  the  river. 

It  will  absolutely  obstruct  the  navigation  of  the  river,  ex- 
cept for  the  space  of  one  hundred  feet  on  either  side  of  the 
pivot  pier,  and  these  openings  are  altogether  too  narrow  to 
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admit  the  safe  and  couvenient  passage  of  tbe  sea-going  ves- 
sels that  come  to  this  port,  or  even  the  larger  class  of  river 
boats,  except  in  favorable  conditions  of  wind  and  water. 
Indeed,  the  further  investigation  of  this  matter  makes  it 
appear  very  probable  to  my  mind  that  no  bridge,  unless  it 
be  a  suspension  one,  can  be  constructed  over  the  river  at 
this  point,  without  being  a  serious  obstruction  to  its  navi- 
gability and  impairing  its  usefulness  as  a  common  highway 
for  the  citizens  of  the  United  States. 

The  Wallamet  river  in  front  of  Portland  is  not  only  a 
navigable  stream  with  a  ship  channel.  It  is  also  a  seaport — 
the  harbor,  as  I  have  before  said,  of  "  the  emporium  and 
financial  centre  of  the  north-west/'  and  to  all  appearance  is 
destined  to  be  second  to  no  city  in  importance  on  the  Pacific 
coast,  save  one.  Probably  nine  tenths  of  the  exports  pro- 
duced west  of  the  Rocky  mountains  and  north  of  the  forty- 
second  parallel  are  gathered  here  for  sale  and  shipment 
abroad  upon  sea-going  vessels,  of,  in  some  cases,  three  thou- 
sand tons  burden.  Every  bushel  of  grain  grown  for  export 
over  this  vast  region,  and  particularly  in  the  great  Wal- 
lamet valley,  feels  the  cost  of  storage  and  dockage  at  this 
port,  and  anything  which  limits  or  restricts  the  capacity  or 
convenience  of  its  harbor,  works  a  direct  injury  to  the  great 
body  of  the  producers  throughout  the  country.  Therefore 
it  is,  that  the  convenience  of  the  comparatively  small  popu- 
lation immediately  east  of  Portland,  or  even  in  Portland,  is 
not  alone  to  be  considered  in  this  matter. 

The  river  is  the  navigable  water  of  the  people  of  tbe 
United  States,  and  the  harbor  is  for  the  free  use  of  all  the 
people  whose  exports  and  imports  freight  the  vessels  that 
frequent  it  from  all  parts  of  the  world.  At  this  point,  on 
the  west  bank  of  the  river,  the  px  teams  of  the  Wallamet 
valley  first  met  the  sea-going  vessel,  and  the  trafBc  between 
them  was  the  beginning  of  Oregon's  commerce.  Out  of 
this  commerce  grew  the  town  of  Portland.  But  destroy  or 
materially  restrict  or  impede  the  free  use  of  this  harbor  or 
the  approaches  to  it,  and  so  far  you  destroy  the  town  and 
injure  the  commerce  of  the  country. 

The  injunction  ought  to  be  allowed. 
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Sawyer,  Circuit  Judge.  I  have  very  little  to  add  to  what 
the  district  judge  has  said.  I  fully  concur  in  the  conclu- 
sions he  has  reached. 

Under  the  admitted  law  of  the  case — the  act  admitting 
the  state  into  the  Union — which  provides  that  the  navigable 
waters  of  the  state  shall  be  free  and  common  highways, 
and  in  view  of  the  decision  of  the  supreme  court  in  the. 
Wheeling  BHdge  case,  13  How.  518,  in  which  it  was  held, 
under  a  similar  act,  that  any  obstruction  to  the  navigation 
of  the  Ohio  river  was  unlawful,  except  by  the  consent  of 
congress;  and  the  judiciary  act  of  March  3,  1875,  giving 
the  court  jurisdiction  of  a  suit  arising  out  of  an  act  of  con- 
gress, it  is  very  clear  that  this  court  has  authority  to  re- 
strain the  defendant  from  placing  any  structure  in  this  river 
which  will  obstruct  its  navigation. 

The  only  remaining  question,  then,  is,  whether  the  bridge 
now  being  constructed  by  the  defendant,  will  be  such  an 
obstruction.  To  my  mind,  the  testimony  clearly  indicates 
that  the  bridge  is,  and  will  be,  an  unlawful  obstruction  to 
navigation.  And  I  think  this  must  be  apparent  to  every 
person  familiar  with  the  subject,  or  even  of  general  intelli- 
gence. If  it  is  at  all  a  material  obstruction,  it  comes  within 
the  inhibition  of  the  statute,  and  is  unlawful. 

It  was  argued  by  counsel  for  the  defendant,  that  the  com- 
merce of  the  countiy  is  not  all  carried  on  up  and  down,  or 
upon  the  river,  and  that  the  commerce  and  convenience  of 
the  people  which  cross  it  must  be  taken  into  consideration, 
in  determining  the  propriety  of  bridging  it.  It  may  be  of 
importance  to  the  cities  upon  either  bank  of  the  river  that 
they  should  have  communication  by  means  of  a  bridge. 
But  these  are  considerations  to  be  addressed  to  a  tribunal 
other  than  this  court.  They  should  be  addressed  to  con- 
gress, where,  upon  an  application  for  permission  to  bridge 
the  river,  these  conflicting  interests  can  be  considered  and 
adjusted,  as  may  be  thought  best  for  the  public  good. 

But  this  court  is  simply  authorized  to  ascertain  whether 
the  bridge  will  be  a  material  obstruction  to  the  navigation 
of  the  river.  It  cannot  balance  these  conflicting  interests, 
and  determine  that  the  one  will  be  more  benefited  by  the 
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bridge,  than  the  other  will  be  injured  thereby.  Its  power 
is  confined  to  the  determination  of  the  qaestiou,  whether  it 
will  be  a  material  obstruction  to  navigation  or  not. 

In  the  Wheeling  Bridge  case,  the  obstruction  caused  by  the 
bridge,  as  compared  with  the  benefit,  was  exceedingly  small. 
That  suit  was  commenced  in  1849,  when  the  commerce  on 
the  Ohio  was,  perhaps,  more  extensive  than  now,  and  the 
bridge  was  a  connecting  link  in  a  great  public  highway  by 
rail  and  otherwise. 

The  referee  reported,  that  of  all  the  steamboats  then  run- 
ning on  the  river,  only  nine  were  prevented  from  passing 
the  bridge  on  account  of  the  great  height — from  sixty-three 
and  a  half  to  eighty  feet — of  their  "chimneys,"  and  most  of 
them  for  only  a  few  days  in  the  year.  Although  these  chim- 
neys might  have  been  shortened  or  lowered,  when  passing 
the  bridge,  by  means  of  hinges,  and  although  the  benefit 
resulting  to  navigation,  in  the  increased  draft  given  J3y  such 
tall  chimneys,  must  have  been  small  in  comparison  to  the 
benefit  to  commerce  resulting  from  the  bridge,  yet  the  latter 
was  determined  to  be  a  violation  of  the  act  of  congress  de- 
claring the  navigation  of  the  river  ''  free  bnd  common  to  the 
citizens  of  the  United  States,"  and  the  court  ordered  it 
abated  as  a  nuisance.  As  I  said  during  the  hearing,  it  ap- 
pears from  the  evidence  that  the  draw  is  too  narrow  to 
admit  the  passage  of  the  larger  vessels  that  come  here,  with 
safety,  and  on  that  account  the  bridge  is  an  obstruction  to 
navigation;  and  I  am  satisfied  that  the  further  investigation 
of  the  subject  will  make  this  more  apparent.  But  I  am, 
also,  satisfied  that  this  bridge,  whatever  the  width  of  the 
draw,  will  be  an  obstruction,  if  erected  in  the  midst  of  this 
harbor. 

In  the  course  of  the  argument  the  question  was  asked  of 
counsel :  Would  not  even  these  piers,  without  a  bridge  upon 
them,  standing  where  they  are,  be  regarded  as  a  nuisance, 
and  have  to  be  removed  ?  And  the  proposition  could  not 
be  denied.  If  put  there  for  no  useful  purpose,  their  pres- 
ence would  not  for  a  moment  be  tolerated,  by  reason  of 
their  obstruction  to  navigation.  The  fact  that  you  put  a 
bridge  upon  them  does  not  render  them  any  the  less  an 
10 
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obstrnction,  but  more  bo.  Located,  as  it  is,  iu  the  midst 
of  the  harbor,  where  vessels  are  required  to  move  con- 
stautly  from  place  to  place,  without  a  passage  except  at  the 
single  point  of  this  draw,  the  bridge  will  be  a  serious  ob- 
struction to  navigation  in  the  harbor,  even  if  the  draw  was 
sufficient  for  the  passage  of  vessels  up  and  down  the  stream. 

The  act  of  congress  does  not  limit  the  free  navigation  of 
the  river  to  a  particular  part  or  channel,  but  it  declares  the 
whole  river  a  free  and  common  highway  to  the  full  extent  of 
its  capability  of  navigation.  A  bridge  may  not  be  a  mate* 
rial  obstruction  to  the  navigation  of  a  river,  if  erected  at  a 
point  where  vessels  simply  pass  up  and  down  the  channel 
on  their  way  to  and  from  a  port.  But  in  the  case  of  a  har- 
bor like  this,  the  location,  surroundings,  and  circumstances 
must  be  considered,  and  they  may  require  that  no  part  of  it 
be  obstructed,  or  closed  to  navigation.  In  this  view  of  the 
matter,^  I  think  that  any  bridge  in  this  harbor  would,  neces- 
sarily, be  such  an  obstruction  to  its  navigation  as  to  require 
the  consent  of  congress  to  justify  it. 

This  place  is  a  commercial  centre — the  second  port  in  im- 
portance on  the  Pacific  coast — mainly  because  ocean  vessels 
of  a  large  size  can  come  to  its  docks.  Therefore,  it  is  a 
serious  question  whether  the  people  of  Portland,  or  the 
state  of  Oregon,  can  afford  to  allow  a  bridge  to  be  built  in 
the  midst  of  this  harbor,  at  a  point  where  ships  must  con- 
gregate, and  thereby  create  such  an  obstruction  therein  as 
may,  and  probably  will,  turn  the  commerce  of  the  city  into 
other  channels.  This  harbor  is  not  large,  and  when  the 
shipping  here  is  much  increased,  as  it,  doubtless,  will  be 
with  the  growth  of  the  countrj'  and  the  place,  there  will  be 
no  room  to  spare  in  it.  Ships  often  remain  in  the  harbor  of 
San  Francisco  three  or  four  months,  awaiting  employment. 
But  they  could  not  afford  to  incur  the  expense  of  lying  at 
the  docks  all  this  time.  They  pay  wharfage  a  few  days  while 
at  the  docks,  discharging  or  taking  in  cargo,  and  iu  the  mean 
time  draw  out  into  the  stream,  where  they  can  lie  without 
expense. 

All  the  navigable  waters  of  this  harbor  will  be  needed  for 
the  use  and  accommodation  of  shipping.    In  San  Francisco, 
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where  a  large  portion  of  the  shipping  lies  oat  in  the  stream, 
my  recoUecdon  from  jadicial  investigation  is  that  a  clear 
passage-waj  of  six  hundred  feet  or  yards — I  think  the  lat- 
ter— ^from  the  end  of  the  wharves  is  always  kept  open ;  and 
even  then  collisions  occur,  as  the  records  of  the  courts 
there  will  show. 

All  these  things  are  to  be  considered  in  determining 
whether  it  is  good  policy,  even  if  congress  could  be  brought 
to  consent  to  it,  to  bisect  this  harbor  with  a  bridge  that 
would  render  it  uunavigable  along  its  line,  except  at  a  par- 
ticular point. 

But  when  we  consider  the  commerce  of  the  city,  the  size 
of  the  harbor,  and  the  character  of  the  vessels  that  come 
to  the  port,  we  think  the  erection  of  this  bridge  will  prove 
a  great  obstruction  to  the  navigation  of  the  river,  both  on 
account  of  the  insufficiency  of  the  draw  and  generally,  con- 
sidered as  a  bridge,  and  therefore  be  injurious  to  the  plaint- 
iffs; and  so  considering,  we  feel  bound  to  grant  this  injunc- 
tion. 

Objection  has  been  made  that  the  plaintiffs  have  been 
guilty  of  delay  in  applying  for  this  preliminary  injunction. 
There  are  cases  in  which  such  an  objection  has  force,  but  it 
does  not  apply  here.  This  is  a  matter  in  which  a  large 
number  of  people  are  interested,  and  usually  what  is  every- 
body's business  is  nobody's  business.  It  is  a  great  task  for 
any  one  man  to  undertake  to  conduct  a  litigation  against  a 
large  company,  and  it  is  one  he  would  not  undertake  unless 
compelled  to  do  so.  It  is  alleged  in  the  bill,  and  the  evi- 
dence shows,  that  the  plaintiffs  have  actually  been  compelled 
to  sue,  because  the  owners  of  vessels  have  refused  to  take 
them  to  their  wharves  on  account  of  the  danger  of  passing 
this  structure,  even  in  its  present  condition,  when  there  is 
something  more  than  the  mere  draw  to  go  through.  And 
they  may  not  have  been  aware  of  the  extent  that  the  bridge 
would  prove  an  obstruction,  until  it  was  so  developed  and 
shown.  The  bill  was  filed  in  January,  and  I  think  there 
has  been  no  great  delay — the  circumstances  considered. 

Another  satisfactory  answer  to  this  objection  is  the  fact, 
that  upon  the  evidence  now  in  the  case,  or  that  is  ever  likely 
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to  be  introduced,  and  the  knowledge  which  is  open  to  every 
one,  in  all  probability  this  injunction  must  be  finally  granted. 

If  the  injunction  is  nofc  now  issued  and  the  defendant  is  al- 
lowed to  go  on  and  finish  the  bridge  before  the  final  deter- 
mination of  this  suit,  it  would  then  have  to  be  removed,  if 
the  court  so  adjudged,  as  it  probably  would,  unless  congress 
in  the  mean  time  should  see  fit  to  authorize  it,  as  it  did  the 
Wheeling  bridge,  which,  considering  the  character  of  the 
obstruction,  we  are  not  authorized  to  assume. 

The  amount  of  the  bond  to  be  given  by  the  plaintiffs,  I 
will  leave  to  be  settled  before  the  district  judge. 

Deadt,  J.  For  the  convenience  of  parties,  I  now  say 
that  I  think  the  bond  ought  to  be  given  in  a  sum  not  ex- 
ceeding twenty-five  thousand  dollars,  and  that  unless  cause 
is  shown  to  the  contrary,  the  order  of  the  court  will  be  that 
the  injunction  issue  upon  the  plaintiffs'  giving  bond  in  that 
sum  with  sufficient  sureties,  to  be  executed  before  and  to 
be  approved  by  the  master  of  this  court,  Mr.  William  B. 
Gilbert. 


Hebman  Shainwald,  Assignee  etc.,  v.  Harris 

Lewis, 

District  Court,  District  of  Calipobnia. 
March  30,  1881. 

1.  Wherk  a  Decbeb  in  Equitt  is  obtained  against  a  defendant  for  a  sum 

of  money,  and  execution  has  been  returned  unsatisfied,  a  court  of  equity 
has  jurisdiction  of  a  bill  alleging  that  the  defendant  has  secreted  hia 
property,  and  is  disposing  of  the  same  with  the  avowed  intent  of  de- 
frauding thd  complainant,  and  depriving  him  of  the  fruits  of  his  decree, 
and  praying  an  injunction  and  receiver.  It  is  not  necessary  in  such  a 
bill  to  particularly  describe  the  assets,  whether  equitable  or  not,  sought 
to  be  reached,  and  a  court  of  equity  will  issue  an  injunction,  appoint  a  re- 
ceiver, and  compel  an  assignment  of  all  the  property  of  the  defendant, 
when  such  action  is  necessary  to  defeat  the  fraudulent  designs  of  the  de- 
fendant. 

2.  Qu  JERE. — Whether,  upon  such  a  showing  to  the  court  by  petition  in  the  orig- 

inal suit,  a  writ  of  sequestration  may  not  issue  ? 

3.  QUiERE.— Whether,  under  such  an  original  decree,  and  upon  the  showing 

above  mentioned,  the  court  has  not  the  power  to  issue  an  injunction  and 


Dist,  Cal.]  Shainwald  v.  Lewis.  149 

1881.]  Opinion  of  the  Court — Hoffinan,  J. 

make  an  order  for  a  receiver  and  assignment,  without  reqatring  the  com- 
plainant to  file  a  so-called  creditor's  bill,  or  to  wait  for  the  return  of  an 
execution  unsatisfied  ? 

Before  Hoffman,  District  Judge. 
James  L.  CriUenden^  for  plaintiff, 
Delos  Lake,  for  respondeat. 

HoFFiCAN,  J.  On  the  fifth  day  of  November,  1880,  a  de- 
cree was  entered  in  this  court  against  the  above-named  re- 
spondent, by  which  he  was  adjudged  to  have  obtained 
possession  of  the  funds  of  the  bankrupt  firm  of  which  the 
complainant  is  assignee,  by  fraud  and  collusion,  and  by 
means  of  fraudulent  and  collusive  judgments  against  the 
firm  founded  on  fictitious  debts.  He  was,  therefore,  de- 
creed to  be  a  trustee  for  the  complainant  of  all  such  funds, 
and  was  required  to  pay  over  to  the  complainant  the  amount 
thereof  as  ascertained  by  the  decree.  On  this  decree  an 
execution  was  issued  and  returned  unsatisfied. 

A  bill  was  thereupon  filed  by  the  complainant  setting 
forth  the  previous  proceedings  in  the  cause,  and  averring 
that  respondent  had  procured  a  homestead  to  be  declared 
upon  his  land — had  sold  valuable  real  estate,  and  threatens, 
intends,  and  is  about  to  leave  and  depart  the  United  States, 
and  take  and  carry  with  him  all  his  money  and  other  prop- 
erty, with  the  intent,  object,  purpose,  and  design  of  pre- 
venting the  same  from  being  levied  upon  or  applied  in 
satisfaction  of  said  decree,  and  with  intent  to  hinder,  de- 
lay, and  defraud  this  complainant  of  the  moneys  and  prop- 
erty to  which  he  is  entitled  under  said  decree.  That  since 
the  enrolling  of  said  decree  the  respondent  has  secretly 
transferred  a  large  part  of  his  property  to  divers  persons, 
and  has  secreted  the  remainder  of  his  property  with  the  in- 
tent and  design  aforesaid,  and  to  prevent  said  property 
from  being  seized  on  execution  or  secured  or  applied  to 
satisfy  said  decree.  That  the  respondent  has  stated  and  de- 
clared to  divers  persons,  that  he  had  so  fixed  his  property 
that  it  could  not  be  seized  to  satisfy  said  decree.  That  the 
respondent  has  property  debts  and  other  equitable  interests 
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to  the  value  of  ninety  thousand  dollars,  exclusive  of  all 
just  prior  claims  thereto,  which  the  complainant  has  been 
unable  to  reach  by  execution.  That  the  action  is  not  com- 
menced by  collusion  with  reHpondent  or  with  any  other  per- 
son for  the  purpose  of  protecting  the  property  or  effects 
of  the  respondent  against  the  claims  of  other  creditors. 

The  bill  contains  the  usual  prayer  for  an  injunction  for 
a  receiver  and  for  other  relief.  Upon  this  bill  an  injunction 
was  issued  and  a  receiver  appointed,  to  whom  the  respondent 
was  ordered  to  make  an  assignment  of  all  his  property  and 
effects.  This  he  at  first  refused  to  do,  and  was  committed 
for  contempt. 

At  a  subsequent  day  he  executed  the  assignment,  which, 
by  order  of  the  court,  remained  in  the  custody  of  the  clerk 
until  the  hearihg  and  decision  of  the  present  motion  to 
vacate  the  order  appointing  a  receiver,  and  for  the  execu- 
tion of  the  assignment.  That  motion  has  accordingly  been 
made  and  argued.    It  is  based  on  the  grounds: 

1.  That  the  bill  of  complaint  herein  does  not  disclose  any 
equitable  ground  for  the  appointment  either  of  a  receiver  or 
referee. 

2.  That  upon  the  facts  disclosed  in  the  affidavits  and 
papers  filed  herein,  the  appointment  of  a  receiver  or  referee 
is  unnecessary.  The  notice  of  motion  states  '^  that  it  is 
based  upon  the  affidavits  of  the  respondent  herein,  with 
copies  of  which  you  are  herewith  served,  and  upon  all  and 
singular  the  records,  papers,  files,  and  proceedings  in  this 
suit." 

At  the  hearing  of  the  motion  an  amended  bill  was  pre- 
sented and  read  as  an  affidavit.  It  is  unnecessary  to  detail 
at  length  its  averments.  It  is  sufficient  to  say  that  they 
corroborate  the  allegations  of  the  bill,  and  of  the  affidavits 
in  support  of  it,  and  state  other  facts  tending  to  show  the 
absolute  necessity  for  the  immediate  appointment  of  a  re- 
ceiver to  prevent  the  loss  to  the  complainant  of  the  prop- 
erty and  assets  of  the  respondent  and  of  the  trusts  funds  in- 
vested by  him  in  the  goods,  wares,  and  merchandise  con- 
tained in  a  certain  store  in  the  state  of  Nevada  owned  by 
him. 
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The  amended  bill  farther  alleges  the  iustitutioD,  in  the 
state  of  Nevada,  of  a  coUasive  suit  by  a  pretended  creditor 
of  the  respondent,  founded  on  a  fraudulent  and  fictitious 
indebtedness,  with  intent  to  have  the  proceeds  of  said  trust 
funds  in  the  state  of  Nevada  seized  and  sold  under  execu- 
tion, and  with  the  design  of  hindering,  delaying,  and  de- 
frauding the  complainant. 

If  these  allegations  are  true,  or  even  partially  true,  a 
stronger  case  for  the  appointment  of  a  receiver  could  not 
well  be  imagined.  Unless  this  court  can  interpose  in  the 
most  summary  manner  the  complainant  will  be  remediless, 
and  its  decree  abortive. 

The  motion  to  set  aside  the  order  for  the  appointment  of 
a  receiver  is  not  based  on  any  denial  of  the  facts  alleged  in 
the  bills  and  affidavits,  of  which  a  summary  has  been  given. 
It  is  rested  on  the  denial  of  the  jurisdiction  of  a  court  of 
equity  to  afford  the  relief  prayed  for. 

It  is  contended  that  the  jurisdiction  exercised  in  the 
courts  of  chancery  in  New  York  to  entertain  what  the  coun- 
sel denominates  ''a  fishing  creditor's  bill,"  is  entirely  the 
creature  of  the  statutes  of  that  state.  Tliat  independently 
of  those  statutes,  equity  could  only  entertain  a  creditor's 
bill  filed  for  the  purpose  of  removing  fraudulent  impedi- 
ments or  obstructions  to  the  service  of  an  execution  against 
real  or  personal  property,  or  for  the  purpose  of  subjecting 
equitable  assets  to  the  operation  of  the  execution  when  the 
same  had  been  returned  unsatisfied,  and  the  legal  remedy 
thereby  shown  to  have  been  exhausted.  But  it  is  contended 
that  in  such  cases  the  equitable  assets  must  be  described 
and  indicated  in  the  bill,  or  in  a  supplemental  or  amended 
bill  if  afterwards  discovered. 

It  is  also  con  tended. that  the  bill  in  this  case  must  be  con- 
sidered precisely  as  if  founded  on  an  ordinary  money  judg- 
ment at  law,  and  that  no  notice  can  be  taken  of  the  fact 
established  by  the  original  decree,  that  the  demand  arose 
out  of  a  fraud  and  conspiracy  of  the  grossest  kind,  and  that 
the  respondent  has  been  adjudged  a  trustee  of  the  funds 
thus  fraudulently  obtained  and  appropriated.  All  juris- 
diction to  arrest  a  fraudulent  judgment  debtor  in  the  exe- 
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cutioQ  of  an  avowed  purpose  to  transfer,  secrete,  and  make 
way  with  his  property,  in  order  to  defeat  the  claim  of  his 
judgment  creditor,  is  denied  unless  the  creditor  can  de- 
scribe and  indicate  the  secreted  property.  And,  even  in 
that  case  (unless  the  position  of  counsel  is  misapprehended), 
the  property  so  described  must  be  equitable  assets  which 
cannot  be  reached  by  an  execution  at  law.  But  in  this  state 
equitable  assets  can  be  reached  by  an  execution  at  law. 
The  aid  of  equity  to  reach  such  assets  when  known  would 
not  be  required,  and  the  jurisdiction  of  the  court  to  enter- 
tain creditors'  bills  would  be  limited,  if  the  position  of 
counsel  be  correct,  to  bills  of  the  first  class  above  men- 
tioned, viz.:  bills  filed  to  remove  obstructions  or  impedi- 
ments to  an  execution. 

I  think  it  can  be  shown  that  the  contention  of  counsel, 
that  the  equity  jurisdiction  exercised  by  the  court  of  chan- 
cery in  New  York  was  exclusively  derived  from  the  revised 
statutes  of  that  state,  is  an  erroneous  view  of  the  origin  and 
foundation  of  that  jurisdiction.  The  point  was  elaborately 
considered  by  the  vice-chancellor  in  Storm  v.  WaddeUy  2 
Sandf.  Ch.  510-512.  In  that  case  he  observes:  "The 
practice  of  filing  bills  jn  this  court  by  unsatisfied  judgment 
and  execution  creditors,  which  has  become  so  well  estab- 
lished and  familiar,  is  usually  referred  to  the  revised  stat- 
utes as  its  origin."  (2  R.  S.  173,  174.)  The  statute  is 
undoubtedly  sufiBcient  to  sustain  all  the  argument  that  was 
presented  in  support  of  the  effect  of  such  a  suit;  but,  as  I 
desire  to  refer  to  cases  prior  to  the  time  when  the  revised 
statutes  went  into  operation,  I  will  advert  briefly  to  the 
earlier  history  of  this  jurisdiction.  "The  power  of  the 
court  of  chancery  to  aid  in  removing  fraudulent  impedi- 
ments in  the  way  of  levying  on  the  personal  property  liable 
to  execution,  or  selling  the  real  estate  of  his  debtor,  is  an 
old  established  ground  of  jurisdiction,  which  is  not  in  ques- 
tion here.  •  The  bill  in  those  cases  was  auxiliary  to  the  car- 
rying into  eflfect  the  process  of  the  law  courts,  and  differed 
from  our  creditor's  suit,  now  under  consideration,  in  this, 
that  in  the  suit  to  set  aside  a  fraudulent  conveyance  of  land, 
so  as  to  give  effect  to  ts,  judgment,  the  bill  need  not  allege 
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anything  more  than  the  recovery  of  the  jadgment;  and 
where  it  was  to  remove  an  obstruction  aflfectiug  movable 
property,  it  was  only  requisite  to  allege  an  execution  issued 
to  the  county  where  the  property  was  situated;  while  in  the 
creditor's  bill,  against  equitable  interests  and  things  in  ac- 
tion, the  creditor  must  show  the  issuing  of  an  execution, 
and  its  regular  return  unsatisfied.  In  the  case  of  Spader 
v.  Hadden  (5  Johns.  Ch.  280),  Chancellor  Kent,  in  1821,  sus- 
tained a  creditor's  suit  of  the  description  now  in  use  against 
moneys,  in  the  hands  of  Hadden,  transferred  to  him  by  the 
debtor — the  transfer  being  fraudulent  against  creditors. 
This  decree  was  affirmed  by  the  court  of  errors  in  Novem- 
ber, 1822  (20  Johns.  654).  A  majority  of  the  court,  with 
Chief  Justice  Spencer  and  Mr.  Justice  Wood  worth  (the 
latter  delivered  the  prevailing  opinion),  concurred  in  hold- 
ing that  the  case  was  one  of  acknowledged  equitable  cogni- 
zance, and  the  reasoning  of  the  judge  is  applicable  as  well 
to  the  case  ol  funds  being  in  thedeblor^s  hands  as  to  tlie  case 
decided.  It  is  true  that  in  Donavan  v.  Fin  (Hopk.  59- 
77),  decided  in  November,  1823,  the  chancellor  omitted  to 
follow  the  result  of  the  decision  in  Hadden  v.  Spader,  and 
viewed  the  latter  as  a  case  of  trust  and  fraud.  But  I  sub- 
mit with  great  respect  that  there  was  much  more  in  the  de- 
cision than  was  acceded  to  it  in  Donavan  v.  Fin.  The 
goods  assigned  in  Hadden  v.  Spader  were  sold  and  con- 
verted into  money  five  months  before  Spader  recovered  his 
judgment,  so  that  there  was  no  property  on  which  his  exe- 
cution could  have  been  a  lien.  It  was,  then,  the  plain  case 
of  a  debtor  having  things  in  action  in  the  hands  of  a  third 
person,  and  equity  deemed  it  unjust  that  either  the  one  or 
the  other  should  withhold  them  from  the  payment  of  his 
creditors. 

"The  doctrine  of  Donavan  v.  Mn  has  not  been  followed 
in  any  case  since,  nor,  so  far  as  I  have  seen,  approved  by 
more  than  two  judges.  There  is  abundant  evidence  that  it 
was  not  deemed  in  accordance  with  the  decision  of  the 
highest  court,  in  Hadden  v.  Spader.  And,  aside  from  the 
books,  I  know  from  my  own  practice  that  it  was  disregarded 
prior  to  the  time  of  the  revised  statutes.     In  the  following 
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cases  the  contrary  was  decided,  or  opinions  to  that  effeofc 
given:  In  Weed  v.  Pierce,  9  Cow.  722-727,  decided  by  Chan- 
cellor Walworth  when  circuit  judge,  sitting  inequity,  Decem- 
ber, 1827;  Beck  v.  Burdett,  1  Paige,  305,  January,  1829;  (?A«n<i- 
ler  V.  FeltU,  1  Id.  427 — affirmed  on  appeal  in  December, 
1829,  3  Wend.  618,  621-625;  and  Edmeston  v.  Lyde,  1  Paige. 
673,  November,  1829.  In  Wakeman  v.  Qrover,  4  Paige,  23, 
affirmed  11  Wend.  187,  the  bill  was  filed  in  1828  to  reach 
the  things  in  action  assigned,  as  the  goods  of  Orover  &  Gunn, 
and  the  decree  was  made  against  both  species  of  property 
without  discrimination,  although  the  case  was  most  des- 
perately contested  throughout.  The  chancellor  repeated 
the  doctrine  of  the  above  cases,  at  page  33  of  4  Paige;  and, 
as  recently  as  in  1844,  he  reiterated  it  in  Faruham  v.  Carnp^ 
belly  10  Paige,  601.  See,  also,  the  Beviser's  Notes,  in  intro- 
ducing the  provisions  on  the  subject,  which  are  contained 
in  the  revised  statutes.  (3  B.  S.  669,  2d  ed.)  I  may, 
therefore,  assume  that  by  the  law  of  this  state,  as  settled 
more  than  twenty  years  before  this  case  arose,  an  unsatis- 
fied execution  creditor  had  a  right  to  file  a  bill  in  this  court 
to  compel  payment  of  his  debt  out  of  the  equitable  inter- 
ests and  things  in  action  of  the  judgment  debtor.  (Storm 
V.  JVaddeU,  2  Sandf.  Ch.  510-612.)" 

The  authorities  cited  by  the  assistant  vice-chancellor 
strongly  support  his  reasoning;  and  I  am  justified  in  hold- 
ing that,  by  the  ancient  usages  of  courts  of  equity,  as  un- 
derstood in  New  York  prior  to  the  revised  statutes,  chan- 
cery '*  would  assist  a  judgment  creditor  at  law  in  discover- 
ing and  reaching  personal  property  which  had  been  placed 
in  other  hands;  and  that  it  made  no  difference  whether  that 
property  consisted  of  chosea  in  action^  or  money,  or  stock." 
(2  Kent's  Com.  561.) 

In  Donavan  v.  JFtn,  the  point  decided  was,  that  ^' where 
the  subject  of  a  suit  is  exclusively  legal,  equity  has  no 
jurisdiction  to  enforce  or  give  a  better  remedy;"  that  is,  to 
seize  upon  and  apply  to  the  payment  of  the  debt  equitable 
assets,  which  could  not  be  reached  by  execution  at  Liw. 

In  PetlU  V.  Chandler,  3  Wend.  624,  the  same  point  arose 
incidentally,  though  it  was  not  decided;  but  the  chief  jus- 
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tice  said,  *'hia  impi^easions  were  that,  under  tlie  eodsiiug  law 
(1829),  a  defendant  is  iiot  bonnd  to  answer  as  to  property 
which  never  was  within  reach  of  an  execution;  that  he 
could  only  be  called  on  to  respond  as  to  such  property  as 
he  has  fraudulently  withdrawn  from  the  operation  of  an 
execution." 

In  Hodden  v.  Spader^  Mr.  Justice  Woodworth  held  that 
a  judgment  creditor  after  exhausting  the  remedies  given  by 
law  could  reach  the  trust  property  of  his  debtor  by  the  aid 
of  a  court  of  equity,  and  that  he  could  resort  to  the  debt- 
or's stocks  and  dfhts  due  to  him,  even  when  the  stocks  were  not 
purchased  or  the  debts  created  by  means  of  the  property  fraudu- 
lently wUhdratvn/rom  the  judgment  of  the  creditor.  To  these 
views  Chief  Justice  Spencer  gave  his  explicit  sanction. 

Chancellor  Sandford  was  of  opinion,  as  we  have  seen, 
that  the  relief  could  only  be  given  in  cases  which  were 
themselves  of  equitable  jurisdiction  involving  fraud  or 
trust,  or  seeking  to  subject  to  the  satisfaction  of  a  judg- 
ment, property  in  itself  liable  to  execution  by  removing  a 
conveyance  which  operated  as  a  fraudulent  impediment  to 
the  execution. 

In  Pettit  V.  Chandler,  the  chief  justice,  Mr.  J.  Marcy,  and 
Mr.  J.  Sutherland  declined  to  express  any  final  opinion  as 
to  this  contested  boundary  of  jurisdiction,  for  the  power 
to  grant  relief  to  the  utmost  extent  it  was  pushed  in  the 
case  of  Hodden  v.  Spadei-  was  about  to  become  in  a  very 
few  days  a  part  of  the  system  of  jurisprudence  of  New 
York  "by  legislative  recognition  or  adoption,^  This  case 
was  decided  in  December,  1829.  The  revised  statutes  of 
New  York  went  into  operation  January  1,  1830. 

The  case  at  bar  does  not  demand  any  attempt  on  my  part 
to  determine  this  disputed  question  as  to  the  jurisdiction 
of  courts  of  equity  upon  which  so  eminent  judges  have  dif- 
fered, for  the  statute  of  this  state  permits  all  choses  in  ac- 
tion and  equitable  assets  to  be  reached  by  execution  of  law. 
The  objection,  therefore,  to  the  jurisdiction  chiefly  relied 
on  by  Chancellor  Sandford  in  Donavan  v.  Fin,  cannot  here 
be  raised.  The  bill,  moreover,  in  this  case  is  not  a  bill  to 
reach  equitable  assets  alone.    It  is  a  bill  for  an  injunction 
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and  receiver  to  prevent  the  defendant  from  secreting,  con- 
veying away,  and  converting  into  money,  property  which  is 
justly  subject  to  execution,  including  property  which  is  in 
whole  or  in  part  the  proceeds  of  the  property  fraudulently 
obtained  and  converted  by  him.  It  seeks  to  arrest  and 
baffle  the  execution  of  an  avowed  purpose  to  evade  the  de- 
cree of  this  court  and  to  render  it  fruitless  to  the  bank- 
rupt's creditors,  whom  he  has  defrauded. 

But*  the  question  upon  which  the  conflict  of  opinion  arose 
in  New  York  seems,  so  far  as  the  United  States  courts  are 
concerned,  to  be  authoritatively  settled.  In  Board  of  Public 
Works  V.  Columbia  College,  17  Wall.  530,  the  supreme  court 
says:  *'The  jurisdiction  of  a  court  of  equity  to  reach  the 
property  of  a  debtor,  justly  applicable  to  the  payment  of 
his  debts,  even  where  there  is  no  specific  lien  on  the  prop- 
erty, is  undoubted." 

It  is  objected,  that  even  if  a  court  of  equity  has  jurisdic- 
tion to  reach  assets  of  every  description  in  aid  of  a  judgment 
creditor,  it  can  only  do  so  where  the  assets  are  indicated  in 
the  bill,  and  that  it  has  no  authority  upon  mere  general 
allegations,  such  as  those  contained  in  this  bill,  to  enjoin 
the  defendant  or  to  compel  au  assignment  of  all  his  property 
to  a  receiver  appointed  by  the  court.  It  is  contended,  that 
the  mode  of  proceeding  adopted  in  this  case  is  peculiar  to 
the  state  of  New  York,  where  it  grew  up  under  the  rules 
framed  by  Chancellor  Walworth,  to  carry  into  effect  the 
provisions  of  the  revised  statutes  of  that  state  with  regard 
to  creditors'  bills.  But  it  would  seem  that  Mr.  J.  McLean 
entertained  bills  similar  to  the  bill  in  this  case,  without 
hesitation.  In  Lamonei  al.  v.  Clark,  i.  McLean,  18,  the  bill 
alleged  that  ''  the  defendant  had  equitable  things  in 
action  and  other  property  which  cannot  be  reached  by  exe- 
cution, and  that  he  also  had  debts  due  to  him  by  persons  u?i- 
knoion.*'  These  allegations  are  as  general  and  unspecific  as 
those  contained  in  the  bill  under  consideration,  but  the  bill 
was  nevertheless  entertained. 

It  is  asserted  by  counsel,  that  this  jurisdiction  was  taken 
under  a  statute  of  Michigan,  similar  to  that  of  New  York. 
But  the  court  expressly  repudiated  the  notion  that  a  state 
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statute  can  confer  jurisdiction  in  equit}^  upon  the  courts  of 
the  United  States,  although  the  latter  may  adopt  modes  of 
proceeding  and  particular  remedies,  when  the  cause  is 
within  their  jurisdiction  and  the  proceedings  adopted  are 
conformable  to  the  general  principles  by  which  courts  of 
equity  are  governed.  And  with  respect  to  the  case  before 
it,  the  court  observes:  ''The  jurisdiction  is  appropriate  to 
chancery,  and  may  be  exercised  where  there  is  no  special  statute. 
Similar  relief  is  given  in  England.  (1  Vern.  398;  1  P. 
Wms.  445;  2  Dickens,  575;  Ambl.  79-465;  20  Johns.  563; 
2  Johns.  Ch.  283-296;  4  Id.  691.)" 

In  PettU  V.  Chandlei',  before  cited,  the  bill,  after  alleging 
judgment  obtained,  execution  issued,  and  return  of  nulla 
bona,  proceeded  to  state,  that  ''for  a  long  time  before  the 
recovery  of  the  judgments,  Pettit  had  transacted,  in  his  own 
name,  business  to  a  large  amount  in  New  York,  and  was 
possessed  of  great  property,  and  that  he  had  not  pretended 
or  given  out  that  he  had  become  insolvent,  or  had  lost 
any  property,  but  that  just  before  the  recovery  of  the  judg- 
ments in  favor  of  the  complainant  he  had  suddenly  stopped 
doing  business  in  his  own  name,  with  the  avowed  intention 
of  preventing  the  complainant  from  obtaining  satisfaction 
of  his  judgments;  that  he  had  so  placed  his  property  that 
none  of  it  was  left  visible  so  as  to  be  taken  upon  execution, 
with  the  intent  to  defraud  the  complainant;  and  it  particu- 
larly charged  that  Pettit,  at  the  filing  of  the  second  supple- 
mental bill,  loas  possessed  of  real  or  personal  property,  or  other 
property  of  some  name  or  nature,  to  a  large  amount;  that  he 
was  possessed  of,  or  entitled  to,  public  stocks,  to  stock  in 
banks,  or  other  incorporated  companies,  and  to  rents  in  real 
estate;  that  he  held  bills  of  exchange,  promissory  notes,  and 
ehoses  in  action,  to  a  large  amount;  and  that  property,  real 
or  personal,  was  held  by  others  in  trust  for  him,  and  by  col- , 
orable  title.  The  bill  stated  and  enumerated  particular  acts 
of  fraud  which  it  charged  upon  the  defendant,  and  concluded 
by  praying  a  full  answer  and  discovery,  and  that  the  defend- 
ant might  be  decreed  to  satisfy  the  judgments  obtained 
against  him,  and  that  sufficient  of  his  property  be  set  apart 
for  that  purpose." 

The  striking  similarity  of  these  allegations  to  those  of  the 
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bill  under  consideration  cannot  escape  notice.  The  case 
came  up  on  appeal  from  an  order  of  the  chancellor  allowing 
exceptions  to  the  answer.  It  was  argued  by  eminent  coun- 
sel, but  it  does  not  appear  to  have  occurred  to  them,  or  to 
any  member  of  the  court,  that  the  bill  was  demurrable,  be- 
cause it  did  not  particularly  set  forth  and  describe  the 
property  which  it  alleged  had  been  concealed  or  conveyed 
away  in  trust  for  the  defendant  under  colorable  title,  and 
the  discover}'  of  which,  and  its  appropriation  in  satisfaction 
of  the  complainant's  judgment,  was  prayed  for. 

Mr.  Justice  Marcy,  in  delivering  his  judgment  in  this  case, 
says:  "Confining  the  jurisdiction  of  the  court  of  chancery 
to  the  narrowest  limits  that  have  ever  been  assigned  to  it, 
power  it  certaiuly  has,  and  exercises  daily,  of  requiring 
answers  to  such  allegations  as  the  appellant  in  this  case  has 
wholly  omitted  to  answer,  or  has  answered  imperfectly" 
(p.  623).     This  case  was  decided  in  December,  1829. 

In  Waddell  v.  Storms  (tibi  sup,),  the  practice  in  cases  of 
creditors' bills  is  stated  as  follows:  "Upon  filing  the  bill, 
an  injunction  is  taken  out  and  served  with  the  subpoena  to 
answer,  restraining  the  debtor  from  parting  with  any  of  his 
property  or  effects  until  the  further  order  of  the  court;  and, 
for  the  better  protection  of  the  property  and  its  conversion 
into  money,  a  receiver  is  speedily  appointed,  who,  under 
the  order  of  the  court,  is  vested  toith  all  stick  property,  or 
with  sufficient  specific  portions  of  it,  to  pay  the  complain-, 
ant's  debt  and  costs,  and  all  prior  claims  upon  the  same; 
and  the  debtor  is  compelled  to  assign  and  deliver  such 
property  to  the  receiver,  under  the  direction  of  a  master  of 
the  court." 

In  Bloodgood  v.  Clark,  4  Paige,  477,  Chancellor  Walworth 
says:  "In  these  cases  of  creditors'  bills  where  the  return 
of  execution  unsatisfied  presupposes  that  the  property  of 
the  debtor,  if  any  he  has,  will  be  misapplied,  and  entitles 
the  complainant  to  an  injunction  in  the  first  instance,  it 
seems  to  be  almost  a  matier  of  course  to  appoint  a  receiver 
to  collect  and  preserve  the  property  pending  the  litigation, 
and  where  tlie  sworn  bill  of  the  complainant  shows  that  he 
has  an  equitable  right  to  all  the  funds  and  property  of  the 
defendant  to  satisfy  his  debt,  and  if  the  right  of  the  com- 
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plainant  is  not  denied  by  the  defendant  in  answer  to  the 
application  for  a  receiver,  there  can  be  no  good  reason  why 
the  complaint  should  not  have  a  receiver  appointed  to  pre- 
serve the  property  from  waste  and  loss.  Indeed,  this  court 
has  already  declared  that  it  is  the  dnty  of  a  complainant 
who  has  obtained  an  injunction  upon  such  a  bill  restraining 
the  defendant  from  collecting  his  debts  or  disposing  of 
property  which  might  be  liable  to  waste  or  deterioration,  to 
apply  to  the  court  and  have  a  receiver  appointed  without 
any  unreasonable  delay.  (See  Osbom  v.  Heyer^  2  Paige, 
343.)  It  is  no  sufficient  answer  to  such  an  application  to 
say  there  may  not  be  any  property  to  protect,  as  the  com- 
plainant proceeds  at  the  peril  of  costs  if  there  be  no  prop- 
erty, and  if  there  is  nothing  for  the  receiver  to  take,  the 
defendant  cannot  be  injured  by  the  appointment." 

In  Edmeston  v.  Lyde^  the  chancellor  says:  "The  principle 
being  established  that  every  species  of  property  belonging 
to  a  debtor  may  be  reached  and  applied  to  the  satisfaction 
of  his  debts,  the  powers  of  this  court  are  perfectly  adequate 
to  carry  that  principle  into  full  effect."  (1  Paige  Ch.  641, 
decided  in  1829.     See,  too,  25  Barb.  663.) 

The  text-writers  lay  down  the  same  principle  passim. 
Thus  Barbour  says:  "Upon  a  creditor s  bill  every  species 
of  property  belonging  to  a  debtor  may  be  reached  and  ap- 
plied to  the  satisfaction  of  his  debts,  and  his  debts,  choses 
in  action,  and  other  equitable  rights  may  be  assigned  or 
sold  pending  the  decree  of  the  court  for  that  purpose."  (2 
Barb.  Ch.  Pr.  152.)  Under  the  practice  of  tbe  New  York 
courts  of  chancery  it  was  held  that  the  order  of  reference 
should  authorize  the  master  to  appoint  a  receiver  of  all  the 
property,  equitable  interests,  things  in  action,  and  effects 
belonging  to  the  debtor.  *  *  *  It  should  -also  require 
the  defendant  to  assign  to  the  receiver,  under  the  direction 
of  the  master,  all  his  property  and  effects."  (High,  on  Rec, 
sec.  415;  1  Barb.  Ch.  309-317;  1  Sandf.  723.)  But  a  dis- 
cretionary power  is  sometimes  exercised  as  to  the  amount 
of  the  debtor's  property  to  be  assigned.  (High,  on  Rec, 
sec.  429.)  He  was  compelled,  as  we  have  seen,  to  assign 
even  when  he  denied  that  he  had  any  property.  (Blood- 
good  V.  Clark,  supra,) 


160  Shainwald  v.  Lewis.  {JDist  Ct. 

Opinion  of  the  Court — Hoffman,  J.  [March, 

Until  the  statute  of  1  and  2  Yictoria,  c.  110,  sec.  20, 
writs  of  execution  were  unknown  to  the  English  courts  of 
chancery.     (Daniell's  Ch.  PI.  &  Pr.  1042.) 

**The  decrees  of  the  court  were  enforced  by  process  of 
contempt,  and  the  party  entitled  to  the  beueidt  of  the  decree 
might  obtain  a  writ  of  sequestration  directing  the  commis- 
sioners therein  named  to  sequester  the  personal  property 
of  the  defendant,  and  the  rents  and  profits  of  his  real  es- 
tate until  he  had  cleared  his  contempt.  Originally,  this 
process  was  merely  used  as  a  means  of  coercing  the  defend- 
ant by  keeping  him  out  of  the  possession  of  his  property; 
and  the  practice  of  applying  the  money  received  by  the 
sequestrators  in  satisfaction  of  the  sum  decreed  to  be  paid, 
is  of  comparatively  modern  origin.  This,  however,  as  we 
shall  see  in  the  next  section,  has  become  the  usual  course 
of  procedure,  and  the  court  will  now,  after  a  sequestration 
has  been  issued  to  enforce  a  decree  for  the  payment  of  the 
money,  order  the  sequestrators  to  apply  what  they  have  re- 
ceived by  virtue  of  the  sequestration  in  satisfaction  of  the 
duty  to  be  performed."    (Daniell's  Ch.  PL  &  Pr.  1032-1033.) 

The  counsel  for  defendant  cites  no  authority  in  support 
of  his  position,  that  the  practice  of  entertaining  ^'fishing'* 
bills  to  reach  assets  not  specifically  described  in  the  bill, 
and  of  appointing  a  receiver  over  all  the  property  of  the 
defendant,  is  entirely  the  creation  of  the  New  York  revised 
statutes,  and  of  the  rules  framed  under  it  by  Chancellor 
Walworth.  The  provisions  referred  to  were  introduced  into 
the  revised  statutes  of  New  York  chiefly  to  set  at  rest  the 
questio  vexata,  which  had  been  raised  by  the  cases  of  Had- 
den  V.  Spader  and  Doiiavccn  v.  Fin,  already  noticed.  (See 
Bevisers'  Notes,  3  E.  S.  669,  2d  ed.) 

Authority  was  given  to  compel,  in  aid  of  an  unsatisfied 
judgment  creditor,  a  discovery  of  any  property,  money,  or 
things  in  action,  due  to  the  debtor  or  held  in  trust  for  him, 
and  to  prevent  the  transfer  of  any  such  property,  etc.,  and 
to  decree  satisfaction  out  of  such  property  ^^tohefher  the  same 
was  originally  liable  to  be  taken  in  execution  or  iiot.''  The 
doctrine  of  Hodden  v.  Spader  was  thus  explicitly  recognized 
or  adopted  by  legislation. 
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But  the  powers  of  the  court  of  chancery  were  not  other- 
wise enlarged.  It  was  merely  authorized  to  do  with  regard 
to  assets  not  originally  liable  to  execution  what,  it  had  al- 
ways been  conceded,  it  had  a  right  to  do  with  regard  to 
stocks,  debts,  etc.,  purchased  by  means  of  property /rat<€^ 
ulenUy  taUhdrawn  from  execution.  The  fact,  therefore,  that 
Chancellor  Walworth  adopted,  and,  until  the  court  of  chan- 
cery was  abolished,  maintained  the  rules  in  question,  is  the 
strongest  argument  to  show  that  the  practice  thus  estab- 
lished was  agreeable  to  the  general  principles  and  methods 
of  equity  procedure. 

Certainly  the  authority  to  entertain  **  fishing"  bills  to 
reach  nndescribed  assets,  and  to  appoint  a  receiver  of  all 
the  property  of  the  defendant,  is  not  in  terms  conferred  by 
the  statute.  The  appointment  of  a  receiver  of  all  the  prop- 
erty of  the  defendant  is  in  truth,  as  we  have  seen,  in  the 
nature,  not  of  an  attachment,  but  of  a  sequestration,  which 
by  the  ancient  practice  of  the  court  of  chancery  in  England, 
issued,  as  of  course,  upon  the  failure  of  the  defendant  to  com- 
ply with  the  decree  (Daniell,  1047,  1048),  and  the  process 
of  sequestration  is  still  in  use  in  England.  (Daniell,  1042.) 
We  have  also  seen  that  the  court  will  now,  where  a  seques- 
tration has  been  ordered  to  enforce  a  decree  for  the  pay- 
ment of  money,  order  the  sequestrators  to  apply  what  they 
have  received,  by  virtue  of  the  sequestration,  in  satisfac- 
tion of  the  decree.  When,  therefore,  the  aid  of  equity  was 
invoked  in  behalf  of  an  unsatisfied  judgment  creditor,  and 
it  was  settled  that  all  his  property,  choses  in  action,  debts 
due  him,  etc.,  could  be  reached,  the  order  for  the  appoint- 
ment of  a  receiver,  and  for  the  compulsory  assignment  to 
him  by  the  defendant  of  all  his  property,  was  in  entire  ac- 
cordance with  the  ancient  usages  of  the  court  of  chancery, 
when  compelling  obedience  to  its  own  decree. 

The  counsel  for  the  defendant  insists  with  much  earnest- 
ness that  the  bill  under  consideration  is  identical  with  an 
ordinary  creditor's  bill,  and  is  to  be  treated  precisely  as  if 
brought  in  aid  of  an  unsatisfied  judgment  at  law.  But  in 
such  case  chancery  has  no  jurisdiction  of  the  original  de- 
mand. It  can  only  interpose  after  the  demand  has  been 
11 
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established  at  law,  and  after  it  has  been  shown  by  the  re- 
turn of  an  execation  unsatisfied  that  the  complainant  is 
remediless  at  law.  But,  in  the  case  at  bar,  the  original  suit 
was  of  equity  cognizance.  The  decree  was  obtained  in  this 
court;  and  perhaps. a  writ  of  sequestration  might  have 
issued  at  once  upon  the  failure  of  the  defendant  to  comply 
with  the  decree,  as  it  certainly  could  have  done  if  the  decree 
had  been  for  the  specific  performance  of  some  act.  (Equity, 
Bule  8,  Sup.  Ct.)  However  this  may  be,  no  doubt  can,  I 
think,  be  entertained  as  to  the  power  of  the  court  to  arrest 
and  baffle  the  defendant,  who  has  already  been  adjudged 
guilty  of  a  flagrant  fraud  in  his  attempt  to  consummate  it 
and  secure  its  fruits,  in  avowed  defiance  and  contempt  of 
the  court. 

Says  Mr.  Chancellor  Walworth:  ^' Where  such  a  fraud 
has  been  actually  committed  by  a  debtor,  where  he  has  in- 
tentionally placed  or  even  left  that  property,  which  ought 
to  have  been  devoted  to  the  payment  of  his  honest  debts, 
in  the  hands  of  a  third  person,  with  a  view  to  evade  the 
justice  of  the  law,  and  this  court,  by  its  ordinaiy  course 
of  proceedings,  can  reach  such  property,  without  doing 
injustice  to  any,  it  does  not  deserve  the  name  of  a 
court  of  equity  if  it  has  not  jurisdiction  to  afford  relief  to 
the  injured  creditor."     (  Wend  v.  Pierce,  9  Cow.  724.) 

Still  less  would  it  deserve  that  name  if  it  should  refuse 
that  relief  in  the  only  form  in  which  it  can  be  effectual — 
viz.,  by  injunction  and  order  for  a  receiver — on  the  ground 
that  the  defendant  has  so  far  carried  out  his  threat  to  secrete 
and  make  away  with  his  property  that  the  complainant  is 
unable  to  find  it  or  describe  it  in  his  bill. 

If  this  court  refuses  to  interpose  until,  by  bill  of  dis- 
covery or  proceedings  supplementary  to  execution,  the  cred- 
itor is  able  to  specify  and  describe  the  character  of  the 
property,  it,  in  effect,  invites  the  defendant  to  frustrate  its 
decree,  by  sending  the  property  or  its  proceeds  out  of  the 
jurisdiction,  or  by  conveying  it  to  innocent,  or  pretended 
innocent  purchasers,  or  otherwise  disposing  of  it  in  such  a 
way  as  to  place  it  beyond  the  reach  of  the  court. 

Motion  denied. 
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Bakk  op  Bbitjsh  Nobth  America  v.  James  D. 
Miller  et  Ux,  and  John  T.  Apperson, 

CiBcnrr  Ooubt,  Distbiot  of  Oregon. 
April  6,  1881.   * 

L  Affubtbnakcb. — A  water  right,  granted  in  groa,  does  not  beeome  tech- 
nically apportenant  to  land  and  a  mill  upon  and  for  which  it  is  subse- 
quently used  by  the  grantee  thereof;  but  where  such  water  power  is 
taken  and  applied  to  run  a  mill  belonging  to  the  owner  of  the  power, 
and  afterwards,  while  the  water  power  is  so  being  used,  the  owner  con- 
veys the  premises  by  metes  and  bounds  without  mentioning  the  water 
rights  the  right  may  pass  therewith  as  parcel  thereof,  if  such  appears  Uy 
have  been  the  intention  of  the  parties. 

2.  Water  Poweb  not  Afpctbtenant,  when  Passes  with  Land. — In 
1864  a  water  right  was  granted  by  the  owner  of  the  basin  at  Oregon 
city  in  gross,  and  in  1866  the  same  was  taken  and  applied  to  the  use  of 
a  paper  mill  and  machine  shop  on  block  2  in  said  town;  and  in  1867)  the 
same  being  the  property  of  the  owners  of  the  water  power,  they  con- 
verted it  into  a  flour  mill  and  applied  such  water  power  to  the  use  there- 
of continuously  and  exclusively  until  1878,  when  the  owner  of  the  mill 
and  power  conveyed  the  mill,  describing  the  property  by  metes  and 
bounds  only,  and  without  any  express  mention  of  said  water  right,  to 
secure  a  loan  of  twenty  thousand  dollars,  payable  in  two  years,  with  in- 
terest at  the  rate  of  one  per  centum  per  month;  the  said  property,  in- 
cluding said  water  right,  being  then  worth  not  to  exceed  twenty-five 
thousand  dollars,  of  which  sum  the  water  right  was  worth  one  third: 
HMj  that  upon  the  facts  and  circumstances  of  the  case,  it  satisfactorily 
appeared  that  it  was  the  intention  of  the  pHrties  that  the  water  right 
should  pass  with  the  land  and  mill,  and  being  then  used  in  connection 
therewith,  it  did  so  pass  as  parcel  thereof. 

Before  Deaot,  District  Judge. 

JEUis  O.  Hughes,  for  plaintiff. 

W.  Carey  Johnson  and  William  Strong,  for  defendant 
Apperson. 

Dbadt,  J.  On  April  13,  1878,  James  D.  Miller  and  wife 
convejed  the  following  described  property  to  John  T.  Ap- 
person, as  the  executor  of  the  will  of  George  La  Bocque, 
to  secure  the  payment  of  the  promissory  note  of  said  Mil- 
ler, of  the  same  date,  for  the  sum  of  tweniy  thousand  dol« 
lars,  with  interest  at  one  per  centum  per  month,  payable  to 
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« 
said  Apperson  or  order  on  or  before  two  years  after  date,  to 
wit:  Lois  5  and  6  in  block  2  in  Oregon  city,  Oregon,  and 
and  also  a  portion  of  lots  7  and  8  in  said  block,  consti- 
tuting a  parallelogram  bounded  on  the  west  by  the  western 
line  of  said  lots,  and  forty  feet  in  width,  and  also  a  rectangle 
triangular  portion  of  the  remainder  of  said  lot  7,  situate  iii 
the  south-west'  corner  thereof,  and  having  a  west  line  of 
thirty  feet  and  a  south  one  of  sixteen  feet  in  length,  haben- 
dum— "  to  have  and  to  hold  the  said  premises  and  appur- 
tenances." 

The  mortgage  also  contained  an  agreement  that  Miller 
would  keep  the  ''buildings"  on  the  premises  insured  at 
twenty  thousand  dollars,  aud  if  he  failed  to  do  so  the  mort- 
gagee might  foreclose  or  procure  said  insurance  and  tack 
the  expense  thereof  to  his  mortgage. 

On  January  2,  1880,  the  mortgage  aforesaid  being  in  full 
force  and  only  three  thousand  dollars  interest  paid  thereon, 
said  Miller  and  wife  conveyed  the  lots  and  portions  of  lots 
aforesaid  to  Oliver  0.  Yocum,  to  secure  the  payment  of  the 
promissory  note  of  said  Miller  of  December  31,  1879,  for 
the  sum  of  eleven  thousand  five  hundred  dollars,  with  in- 
terest at  the  rate  of  one  per  centum  per  month,  payable  to 
said  Yocum  or  order  one  day  after  date;  and  also  the  water 
right  formerly  conveyed  to  the  Oregon  Paper  Manufacturing 
Company  by  George  Marshall,  John  H.  Moore,  and  Sam- 
uel L.  Stevens,  by  deed  of  June  8,  1866,  to  wit:  The  per- 
petual right  to  take  three  hundred  inches  of  the  water  which 
flows  from  the  channel  of  the  Wallamet  river,  east  cf 
Abernethy's  island,  into  the  basin  of  Daniel  Harvey,  on  his 
mill  reserve,  on  the  Oregon  City  claim,  under  an  average 
head  of  eight  feet  in  said  basin  at  low  water,  together  with 
the  right  of  way  across  the  land  of  said  Harvey,  for  a  race 
to  carry  said  water  from  the  north  line  of  said  basin  to  the 
south  end  of  Main  street  in  said  city;  said  right  and  ease- 
ment being  particularly  described  in  a  deed  executed  by 
said  Harvey,  Moore,  Marshall,  Stevens  aforesaid,  and  Jo- 
seph Switzler,  on  August  9,  1864,  which  notQ  and  mortgage 
was,  on  January  3, 1880,  in  consideration  of  eleven  thousand 
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five  hundred  dollars,  duly  transferred  to  the  Bank  of  British 
North  America. 

On  April  1,  1880,  the  plaintiff  commenced  this  snit  upon 
said  note  and  mortgage,  making  said  Miller  and  wife  and 
Apperson  defendants  therein,  and  admitting  in  its  bill  the 
existence  and  priority  of  the  mortgage  to  Apperson,  but 
claiming  that  such  mortgage  does  not  include  the  water 
right  and  easement  aforesaid,  and  praying  a  sale  of  the 
premises  and  a  distribution  of  the  proceeds  according  to 
such  admission  and  claim. 

On  June  18th  the  bill  was  taken  for  confessed,  as  against 
Miller  and  wife. 

On  May  3d  the  defendant  Apperson  answered,  alleging 
that  at  the  date  of  his  mortgage,  and  long  before,  the  de- 
fendant Miller  was  the  owner  in  fee  of  the  real  property 
described  in  the  mortgage,  and  also  of  the  easement  and 
water  right  aforesaid;  that  there  was  a  grist-mill  and  ware- 
house and  other  tenements  upon  said  property,  used  by  said 
Miller  and  his  grantors  for  the  manufacture,  storage,  and 
shipment  of  flour,  wheat,  and  mill  offal;  that  at  the  date  of 
said  mortgage  and  long  before,  the  said  Miller  and  his 
grantors  had  annexed  and  made  appurtenant  to  said  lots, 
said  easement  and  water  right,  and  used  the  same  to  pro- 
pel the  machinery  of  said  mill  and  warehouse,  and  that 
they  are  included  in  his  mortgage. 

On  August  2d,  the  defendant  Apperson  filed  a  cross-bill, 
stating  therein  the  facts  contained  in  his  answer,  and  pray- 
ing for  a  sale  of  the  premises,  including  the  easement  and 
water  right,  and  that  the  proceeds  be  first  applied  to  the 
payment  of  his  debt  and  costs  of  suit. 

The  plaintiff  answered  the  cross-bill,  denying  that  the 
easement  and  water  right  were  included  in  the  defendant's 
mortgage.  Replications  to  the  answers  to  the  bill  and 
cross-bill  were  filed  and  testimony  taken  upon  the  point 
in  issue.  The  case  was  argued  and  submitted  upon  the 
pleadings,  evidence,  and  stipulation  as  to  the  facts  con- 
cerning the  origin  and  ownership  of  the  easement  and  water 
right  up  to  the  date  of  the  defendant's  mortgage. 

From  this  stipulation  it  appears  that  the  easement  and 
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water  right  aforesaid  were  created  and  vested  in  Moore, 
Marshall,  Stevens,  and  Switzler  aforesaid  by  the  deed  of 
Daniel  Harvey  and  Eloisa,  his  wife,  dated  August  9«  1864 — 
the  two  fifths  thereof  to  said  Moore,  and  one  fifth  thereof  to 
each  of  the  other  of  said  grantees,  upon  sundry  conditions 
as  to  the  use  thereof  not  material  to  this  controversy;  that 
at  the  date  of  such  conveyance  said  water  right  was  in  no 
way  connected  with  or  appurtenant  to  any  real  properly 
owned  by  said  grantees,  or  that  described  in  the  mortgages 
to  the  plaintiff  or  defendant  Apperson;  that  on  August  10, 
1864,  said  grantees  acquired  said  lot  8  as  tenants  in  com- 
mon in  the  same  proportion  as  they  owned  the  water  right; 
that  on  March  8,  1865,  said  Moore,  Marshall,  Stevens,  and 
the  heirs  of  said  Switzler,  then  deceased,  acquired  said  lots 
5  and  6  in  the  same  proportion;  and  on  June  7,  1866,  the 
successors  in  interest  of  said  Switzler  conveyed  to  said 
Moore,  Marshall,  and  Stevens  the  undivided  one  fifth  of 
said  lots  5,  6,  and  8,  and  water  right  and  easement;  that  on 
June  8,  1866,  said  Moore,  Marshall,  and  Stevens  conveyed 
to  the  Oregon  City  Paper  Manufacturing  Company  said  lot 
5  and  the  undivided  half  of  said  easement  and  water  right> 
reserving  six  feet  and  four  inches  in  width  along  the  east- 
erly side  of  said  lot  and  within  the  walls  of  the  building 
then  being  built  thereon,  on  which  to  construct  a  flume  or 
penstock,  for  the  purpose  of  conveying  water  for  the  equal 
use  of  the  parties  in  said  deed  and  their  assigns,  and  also  a 
atrip  of  land  two  feet  and  six  inches  in  width  on  either 
side  of  the  northerly  line  of  said  lot  6,  to  be  used  by  said 
parties  and  their  assigns  as  a  tail-race;  that  on  March  4, 
1868,  said  Oregon  City  Paper  Manufacturing  Company  con- 
veyed its  interest  as  aforesaid  in  said  lot  5  and  easement 
and  water  right  to  A.  I.  Block;  that  on  August  22, 1868,  said 
Marshall  conveyed  to  said  Moore,  the  undivided  one  fourth 
of  said  lots  6,  7,  and  8,  and  also  the  undivided  one  eighth 
of  said  easement  and  water  right;  that  on  June  26,  1869, 
said  Stevens  conveyed  to  eaid  Moore  the  undivided  one 
fourth  of  said  lots  6,  7,  and  8,  and  the  undivided  one 
eighth  of  said  easement  and  water  right;  that  on  September 
7, 1868,  said  Block  conveyed  said  lot  5  and  the  undivided  half 
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of  said  easement  and  water  power  to  the  defendant  Miller, 
C.  P.  Church,  and  said  Marshall — one  half  to  said  Miller 
and  one  fourth  to  said  Chnrch  and  Marshall  each;  and  on 
September  4,  1876,  said  Marshall  conveyed  to  said  Church 
the  undivided  one  fourth  of  said  lot  5,  together  with  the 
tenements,  hereditaments,  and  appurtenances,  without  any 
special  mention  of  water  rights;  that  on  November  17, 1876, 
said  Moore  conveyed  to  said  Miller  and  Church  said  lot  6 
and  the  portions  of  said  lots  7  and  8  above  described,  and 
the  undivided  one  half  of  said  easement  and  water  right;  and 
that  on  April  9,  1878,  said  Church  conveyed  to  said  Miller 
the  undivided  one  half  of  said  lots  5  and  6  and  said  portions 
of  said  lots  7  and  8,  ''together  with  all  the  mills,  buildings, 
warehouses,  water  rights,  and  privileges,  and  easements 
thereon  or  appurtenant  thereto.** 

In  the  conveyances  of  August  22,  1868,  and  June  26, 
1869,  the  interest  in  the  water  right  was  the  subject  of  a 
separate  conveyance;  and  in  all  other  conveyances  of  any 
interest  in  said  water  right  in  conjunction  or  simultaneous 
with  any  interest  in  said  lots  or  either  of  them,  the  same 
was  made  by  one  instrument,  containing,  however,  a  special 
description  thereof,  except  as  otherwise  appears  from  the 
foregoing  statement. 

It  also  appears  from  the  evidence  that  at  and  before  1867, 
the  water  in  question  was  conducted  from  the  basin  in  an 
underground  flume  on  Main  and  Third  streets,  to  the  lots 
in  question,  under  an  ordinance  of  the  city  allowing  the  use 
of  such  streets  for  such  purposes,  and  after  being  used 
thereon,  was  discharged  through  a  tail-race  into  the  Wal- 
lamet  river;  that  said  water  was  brought  to  lot  5,  and  about 
the  half  of  it  used  to  run  a  paper  mill  thereon,  and  eighteen 
or  twenty  inches  more  in  a  machine  shop  on  said  lot  6,  be- 
longing to  said  Moore;  that  in  1867  said  paper  mill  was 
converted  into  a  flour  mill,  and  has  been  so  used  ever  since; 
that  since  before  1876  all  of  said  water  power  was  used  to 
run  said  mill  and  machinery^  and  has  never  been  used  oth- 
erwise nor  elsewhere  than  as  above  stated;  that  at  and 
before  the  date  of  the  mortgage  to  Apperson  the  mill  con- 
tained five  run  of  stones  with  the  necessary  machinery;  that 
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there  was  upon  the  premises  and  used  in  connection  with 
the  mill  a  wharf  and  warehouse,  and  an  elevator  for  lifting 
wheat  from  the  river;  that  the  water  power  is  worth  one 
third  of  the  value  of  the  site,  the  improvements  thereon, 
and  the  power;  that  there  is  a  large  surplus  of  water  in  the 
basin  from  which  this  is  obtained,  but  whether  it  can  be 
purchased,  and  if  so  upon  what  terms,  does  not  appear; 
and  that  the  property,  including  the  water  right,  was,  on 
August  9,  1880,  sold  by  the  master  of  this  court  upon  an 
interlocutory  decree  to  the  defendant  Apperson  and  W. 
Carey  Johnson  for  the  sum  of  twenty-two  thousand  dollars.- 

Upon  the  argument  the  learned  counsel  for  the  plaintiff 
cited  and  commented  upon  many  cases  touching  the  ques-  ' 
tion  of  what  privileges,  rights,  and  easements  are  or  may  be 
appurtenant  to  land,  and  will  therefore  pass  to  the  grantee 
of  the  latter  without  being  named  in  the  conveyance  thereof, 
and  what  are  not  so  appurtenant.  It  is  admitted  that  the 
water  right  in  question  is  not  ''  appurtenant*'  to  the  land  in 
question,  in /the  technical  sense  of  that  term,  so  that  it 
could  not  exist  separate  and  apart  from  it,  and  would  pass 
with  it,  without  mention  or  special  agreement  to  that  effect. 

This  water  right  was  created  and  existed  as  a  substantive 
and  independent  right,  in  gross,  before  the  acquisition  by 
the  owners  thereof  of  the  lots  mentioned  in  the  mortgages. 
It  was  an  easement  without  any  fixed  or  limited  dominant 
estate — whatever  property  it  might  be  used  with  or  upon 
being  such  estate  for  the  time  being.  And  although  it  has 
since  been  taken  to  said  lots  and  there  applied  to  run  a  mill 
and  machinery  thereon,  and  thereby  become,  so  to  speak, 
in  fact  appurtenant  to  such  property,  still  it  may  be  again 
separated  therefrom  and  taken  and  applied  elsewhere.  The 
water  right  was  granted  without  any  restriction  or  limitation 
as  to  the  nature  or  place  of  its  use,  and  therefore  the  power 
may  be  applied  as  and  where  the  circumstances  will  permit, 
and  such  application  may  be  changed  from  time  to  time, 
both  as  to  use  and  place,  at  the  pleasure  of  the  owner. 
{Hart  V.  Curtis,  7  Mete.  94;  Linthicum  v.  Ray,  9  Wall.  242; 
Ackroyd  v.  Smith,  16  Com.  Bench,  184;  De  Witt  v.  Harvey  et 
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oZ.,  4  Gmy,  487;  Garrison  v.  Budd,  19  111.  558;  Goodrich  v. 
Burbauk,  12  Allen,  459.) 

It  is  also  clear,  that  a  sale  of  any  real  property  carries 
vitb  it  any  easemcDt  or  privilege  vhich  is  necessary  to  its 
enjoyment,  and  at  the  time  is  in  use  thereon  and  therewith, 
as  an  appurtenance  in  fact,  although  not  technically  so  at 
law — ^and  this  upon  the  presumption,  more  or  less  cogent 
according  to  the  circumstances,  that  it  was  the  intention  of 
the  parties  to  the  agreement  of  sale  that  it  should  pass  with 
the  property  to  which  it  was  then  apparently  sabservient. 
(Nicholas  v.  Chamberlain,  3  Cro.  121;  Lampman  v.  Milks, 
21  N.  T.  510;  WhUiiey  v.  Olney,  3  Mason,  280;  United  Slates 
V.  Jpplelon,  1  Sumn."  500;  Thayer  v.  Payne,  2  Gush.  327; 
Siridder  v.  2bda„l  Serg.  &  R.  63;  S.  C,  13  Am.  Dec.  619; 
Codidge  v.  Eager,  43  Vt.  9;  S.  C,  5  Am.  Rep.  256;  Sheets 
V.  Selden,  2  Wall.  186.) 

In  such  a  case  the  question  is  simply  as  to  the  intention 
of  the  parties,  to  be  gathered  from  the  terms  of  the  convey- 
ance, the  subject-matter,  and  its  use  and  sitaation  at  the  time 
of  the  sale,  or,  as  was  said  by  Mr.  Justice  Story  in  United 
States  V.  Appleton,  supra,  "in  the  construction  of  grants 
the  court  ought  to  take  into  consideration  the  circumstances 
attendant  upon  the  transaction,  the  particular  situation  of 
the  parties,  the  state  of  the  country,  and  the  state  of  the 
thing  granted,  for  the  purpose  of  ascertaining  the  intention 
of  the  parties.  In  truth,  every  grant  of  a  thing  naturally 
and  necessarily  imports  a  grant  of  it  as  it  actually  exists, 
unless  the  contrary  is  provided  for."  In  this  case  it  was 
held  that  the  vendees  of  the  wings  of  a  building  were  en- 
titled, as  against  a  prior  vendee  of  the  central  part  tllereof, 
to  the  use  of  the  windows  and  doors  opening  on  to  the  front 
porch  of  the  latter,  not  because  such  right  was  technically 
appurtenant  thereto,  but  because  such  porch  was  so  used 
at  the  time  of  the  sale  of  the  wings. 

In  Sheets  v.  Shdden's  Lessee,  supra,  it  was  held,  on  the 
Bame  principle,  in  the  language  of  the  syllabus,  that  upon 
the  sale  of  a  division  of  a  canal  belonging  to  the  state  of 
Indiana,  '* '  including  its  banks,  margins,  towpaths,  side-cuts, 
feeders,  basins,  right  of  way,  dams,  water  power,  structures^ 
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and  all  the  appurtenances  thereunto  belonging/  certain  ad- 
joiniug  parcels  of  land  belonging  to  the  grantor  which  were 
necessary  to  the  use  of  the  canal  and  water  power,  and  were 
used  with  it  at  the  time,  but  which  could  not  be  included 
in  any  of  the  terms  above,  passed  by  the  conveyance." 

In  Lampman  v.  Milks,  atipra,  it  was  held,  when  the  owner 
of  land  across  which  flows  a  stream  diverts  the  course  of 
the  latter,  so  as  to  relieve  a  portion  of  the  tract  from  over- 
flow, which  he  then  sells,  that  neither  he  nor  his  grantees 
of  the  residue  of  the  property  can  return  the  stream  to  its 
former  bed  to  the  damage  of  the  first  grantee.  And  in 
Coolidge  v.  Hagar,  supra,  it  was  held  that  the  conveyance  of 
a  house  and  land  by  an  ordinary  warranty  deed  carried  with 
it,  by  implication,  the  right  which  the  grantor  then  had  to 
water  conveyed  to  the  premises  by  means  of  an  aqueduct 
from  a  distant  spring. 

This  doctrine  has  been  very  strongly  applied  in  the  case 
of  the  grant  of  a  mill,  messuage,  or  house  eo  nomine.  In 
the  former  case,  it  has  been  decided  that  the  grant  will  carry 
with  it  a  parcel  of  land  adjoining  the  mill  and  used  in  con- 
nection with  it,  as  well  as  that  upon  which  it  stands;  and 
also  the  right  to  the  water  from  a  particular  creek  owned 
by  the  grantor,  and  then  used  to  run  the  mill. 

In  WhUney  v.  Olney,  supra,  it  was  held,  that  land  adjacent 
to  and  commonly  used  with  a  ''mill,*' although  not  tech- 
nically appurtenant  thereto,  passed  by  a  devise  thereof, 
upon  the  ground,  that  its  use  made  it  "parcel  of  the  mill,'* 
and  therefore  it  was  presumed  that  it  was  intended  to  be 
comprehended  within  the  term  "mill,"  and  devised  by  it. 
See  also  United  States  v.  Appleton,  supra,  where  Mr.  Justice 
Story,  in  illustrating  the  proposition,  that  upon  the  grant 
of  a  house,  it  is  implied  from  the  nature  of  the  grant,  unless 
provision  is  made  to  the  contrary,  that  the  grantee  shall 
possess  the  house  in  the  manner  and  with  the  beneficial 
rights  as  were  then  in  use  and  belonging  to  it,  said:  "It  is 
strictly  a  question,  what  passes  by  the  grant.  Thus,  if  a 
man  sells  a  mill,  which  at  the  time  has  a  particular  stream 
of  water  flowing  to  it,  the  right  to  the  water  passes  as  an 
appurtenance,  although  the  grantor  was,  at  the  time  of  the 
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grant,  the  owner  of  all  the  stream  above  and  below  the  mill. 
And  it  will  make  no  differenoe,  that  the  mill  was  onoe  an- 
other person's;  and  that  the  adverse  right  to  nse  the  stream 
had  been  acquired  by  the  former  owner*  and  might  have 
been  afterwards  extinguished  by  unity  of  possession  in  the 
grantor.  The  law  gives  a  reasonable  intendment  in  all  such 
cases  to  the  grant;  and  passes  with  the  property  all  those 
easements  and  privileges,  which  at  the  time  belong  to  it» 
and  are  in  use  as  appurtenances." 

Upon  these  authorities,  as  well  as  the  reason  of  the  case» 
in  my  judgment,  the  conveyance  to  the  defendant  Apperson 
of  the  premises  by  metes  and  bounds,  under  the  ciroum- 
stances,  passed  the  water  right  then  owned  by  the  grantor. 
Miller,  and  used  in  and  upon  the  premises  for  any  beneficial 
purpose. 

It  is  admitted  by  the  counsel  for  the  plaintiff  that  if  the 
conveyance  to  Apperson  had  described  the  premises  as  a 
^'mill,''  the  water  power  then  used  to  run  it  would  haye 
passed  with  it  to  the  grantee.  But  the  conveyance  was  in 
fact  of  a  mill — a  mill  was  the  actual  subject  of  the  sale  and 
conveyance,  the  thing  which  the  parties  dealt  with  and  for; 
and  it  is  not  apparent  why  the  mere  difference  in  the  mode 
of  description  of  the  property  should  make  any  such  differ- 
ence  in  the  effect  or  result  of  the  conveyance. 

But  independent  of  this  consideration  it  is  appi^rent  from 
the  circumstances  that  it  was  the  intention  of  the  parties  to 
mortgage  the  water  power  as  well  as  the  land  and  buildings 
thereon;  because:  1.  It  was  then  in  use  upon  the  premises 
to  run  the  mill  and  machinery  then  in  active  operation,  and 
bad  never  been  used  elsewhere,  and  must  in  the  nature  of 
things  have  been  regarded  as  one  property;  2.  It  was  an 
apparent  and  continuous  easement  in  actual  use  upon  and 
for  the  benefit  of  the  premises  described  in  the  mortgage, 
and  gaTC  them  at  least  one  third  of  their  value  and  prob- 
ably much  more  of  their  salableness;  and,  3.  Without  it, 
the  premises  were  not  a  sufficient  security  for  the  money 
loaned  upon  them. 

And,  therefore,  although  this  water  power  is  not,  nor 
never  was,  technically  appurtenant  to  this  land  or  mill|  so 
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that  it  could  nofc  exist  separately  from  them,  and  would  pass 
by  operation  of  law  with  a  conveyance  of  them,  independent 
of  the  intention  of  the  parties,  still,  at  the  date  of  the  de- 
fendant's mortgage  it  was  in  fact  appurtenant  to  the  prem- 
ises, and  might  pass  with  a  conveyance  of  them,  although 
not  specially  mentioned  or  described  therein,  if  such  was 
the  intention  of  the  parties,  of  which  I  think  there  can  be 
no  doubt. 

The  controversy  between  the  plaintiff  and  defendant  con- 
cerning the  right  to  this  water  is  purely  a  legal  one.  The 
former  has  no  claim  to  any  superior  equity  or  merit  over 
the  latter.  It  was  not  misled  by  the  terms  of  the  defend- 
ant's mortgage  to  give  credit  to  any  one  upon  the  supposi- 
tion that  Miller  still  owned  the  water  power  unaffected  by 
the  mortgage  to  Apperson,  but  having  an  unsecured  debt 
against  Miller  or  Yocum  or  both,  it  took  this  mortgage  for 
what  might  be  made  out  of  the  property  as  against  the  de- 
fendant Apperson. 

The  decision  of  the  court  will  be  that  the  plaintiff  recover 
of  the  defendant  Miller  the  sum  of  eleven  thousand  five 
hundred  dollars,  with  interest  thereon  from  January  2,  1880, 
and  that  the  defendant  Apperson  recover  of  said  defend- 
ant the  sum  of  twenty  thousand  dollars,  with  interest 
thereon  from  October  13,  1879;  that  the  lien  of  the  mort- 
gage of  said  Apperson  extends  to  the  water  power  as  well 
as  the  lots  and  improvements  thereon,  and  that  the  amount 
due  said  Apperson  be  first  paid  from  the  proceeds  of  the 
sale  of  said  premises,  together  with  the  legal  costs  and  ex^ 
penses  incurred  by  him  in  this  suit,  and  that  the  balance,  if 
any,  be  applied  upon  the  debt  due  the  plaintiff;  and  that 
the  lien  of  both  said  mortgages  be  held  satisfied,  and  the 
purchaser  of  the  premises  take  the  same  discharged  there- 
from. 
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The    Canada — ^Effingham    B.    Sutton    et    al., 
Claimants. 

DiSTBicrr  Coubt,  District  of  Oregon. 
April  28,  1881. 

1.  Stevedores'  Services. — Upon  general  principles,  the  services  of  a  steve- 

dore are  maritime  in  their  character,  and  when  performed  for  a  foreign 
ship,  he  has  a  lien  thereon  for  the  value  thereof. 

2.  Foreign  Port. — A  vessel  is  in  a  foreign  port,  in  the  sense  of  the  maritime 

law,  when  she  is  in  a  port  without  the  state  where  she  belongs  and  her 
owner  resides. 

3.  Ship — Mortgage  or. — ^A  mortgagor  of  a  ship  in  possession  with  the  con- 

sent of  the  mortgagee,  is  thereby  authorized  to  make  any  change,  addi- 
tion, or  repair  thereon  necessary  and  convenient  for  her  preservation  and 
use  as  a  ship,  so  that  he  docs  not  wilfully  depreciate  her  value  as  a 
security  to  the  mortgagee;  and  in  such  case,  the  old  material  displaced 
by  the  new  may  be  di8i>osed  of  by  the  mortgagor  as  his  property,  unaf- 
fected by  the  mortgage. 

4.  Idem. — But  in  case  said  material  is  not  thus  disposed  of,  and  is  left  on 

board,  and  passes  into  the  possession  of  the  mortgagee  with  the  vessel, 
and  is  capable  of  being  used  in  some  form  in  its  ordinary  navigation,  it 
would  still  be  within  the  operation  of  the  mortgage,  and  belong  to  the 
mortgagee. 

5.  Idem. — But  if  the  old  material,  as  such,  is  not  suited  for  use  in  the  navi- 

gation of  the  vessel,  the  fact  that  the  mortgagor  allows  it  to  remain  on 
board  does  not  show  that  he  did  not  intend  to  withdraw  it  from  the 
operation  of  the  mortgage  and  appropriate  it,  in  exchange  for  the  new 
material  put  in  its  place. 

6.  Old  Copper. — ^While  the  Canada  was  in  possession  of  George  and  Jabez 

Howes,  as  mortgagors,  and  making  the  voyage  from  New  York  to  Port- 
land, Oregon,  she  was  recoppered  at  Rio  de  Janeiro,  and  a  portion  of 
the  eld  copper  st6wed  in  her  hold  and  brought  to  Portland,  where  she 
was  taken  possession  of  by  Sutton  &  Co.,  as  mortgagees:  UM,  that  the 
old  copper  was  separated  from  the  ship  and  withdrawn  from  the  opera- 
tion of  the  mortgage,  and  was  the  property  of  the  mortgagors. 

7.  CoNaTRUcriON  of  State  Statute.— It  does  not  appear  that  the  New  York 

court  of  appeaU  decided  in  39  N.  Y.  19;  43  Id.  554;  69  Id.  554;  or  71  Id. 
413,  that  so  much  of  the  act  of  April  24, 1862,  as  gives  a  material-man  a  lien 
upon  a  vessel  for  supplies  furnished  in  her  home  port  is  void,  because  in 
conflict  with  the  grant  of  admiralty  jurisdiction  to  the  United  States  • 
and  if  it  did,  this  court  is  not  bound  to  follow  it,  because  the  question  as 
to  its  vali^ty  arises  under  the  constitution  of  the  United  States,  and  not 
the  state,  and  is  therefore  a  federal  one. 

8.  Lien  of  Material- man  and  Morixiagee. — ^When  the  local  law  gives  a 

lien  for  supplies  furnished  to  a  vessel  in  her  home  port,  and  provides  that 
such  lien  shall  be  preferred  to  that  of  a  mortgagee,  a  court  of  admiralty 


174  The  Canada.  [Dist.  Ct. 

statement  of  Facts.  [April, 

will  enforce  it  accordingly;  and  such  lien  will  be  so  enforced  by  a  court  of 
admiralty  when  the  local  law  is  silent  on  the  subject,  npon  the  grounds: 
1.  That  a  lien  of  a  maritime  contract,  whether  it  arises  under  the  local 
law  or  the  maritime  law,  is  practically  a  maritime  lien  and  entitled  to 
rank  accordingly,  and  to  be  preferred  to  that  of  a  mortgage.  2.  That  a 
mortgagor  in  possession  is  the  agent  of  the  mortgagee  in  obtaining  sup- 
plies for  the  vessel,  and  the  lien  given  therefor  binds  the  interest  of  the 
latter  as  well  as  that  of  the  former. 
S.  Beoistbation  of  Mortoaoe.  ^Section  4192  of  the  Revised  Statutes,  pro- 
viding for  the  registration  of  mortgages  of  vessels,  does  not  change  the 
nature  or  operation  of  the  lien  of  such  mortgage,  but  only  provides  that 
without  such  registration  it  shall  not  be  valid;  and,  therefore,  a  state  law 
preferring  the  lien  of  a  domestic  material-man  to  that  of  a  mortgage  is 
not  in  confiiot  with  such  section. 

Before  Deady,  Di9triot  Judge. 

In  March,  1880,  the  ship  Canaday  of  New  York,  owned  by 
George  and  Jabez  Howes  of  that  place,  sailed  for  this  port 
with  a  cargo  of  railway  iron,  and  on  account  of  being  com- 
pelled to  put  into  Bio  de  Janeiro  for  repairs,  did  not  reach 
her  destination  until  March  4,  1881. 

On  March  9th,  Thomas  F.  McNeill  et  al.,  composing  the 
crew  of  the  vessel,  brought  suit  against  her  for  their  wages; 
and  on  April  2d,  Effingham  B.  Sutton  et  al.,  constituting  the 
firm  of  Sutton  &  Co.,  of  New  York,  intervened  for  their 
interest  as  mortgagees  in  possession,  to  secure  them  against 
any  liability  they  might  incur  by  reason  of  having  indorsed 
three  certain  notes  of  said  Howes  in  March  and  April,  1879, 
for  the  sum  of  fifteen  thousand  four  hundred  and  thirty-one 
dollars  and  fifteen  cents,  which  they  were  afterwards  com- 
pelled to  pay,  and  petitioned  that  the  proceeds  of  the  vessel 
remaining  after  the  payment  of  prior  claims,  and  all  the 
proceeds  of  nine  thousand  one  hundred  and  forty  pounds 
of  old  copper  then  on  board  the  vessel  and  taken  off  her  at 
Bio  and  there  replaced  by  new  copper,  might  be  applied 
upon  the  debt  secured  by  said  mortgage. 

On  April  6,  1881,  the  Canada  was  sold  upon  an  interloc- 
utory decree  for  the  sum  of  twenty-six  thousand  dollars, 
and  the  old  copper  upon  a  stipulation  for  the  sum  of  one 
thousand  and  ninety-eight  dollars  and  fifty  cents,  which  was 
not  sufficient  to  satisfy  the  claim  of  the  mortgagee  after 
paying  two  thousand  eight  hundred  and  seven-eight  dollars 


Dist.  Or.]  The  Canada.  v       176 

1881.]  Opinion  of  the  Court— Beady,  J. 

and  foarteen  cents  doe  fche  seamen;  eleven  ihonsand  eight 
hundred  and  forty-two  dollars  and  eighty-foar  cents,  the 
balance  due  on  a  bottomry  bond  given  for  the  repairs  at  Bio 
de  Janeiro;  and  claims  for  towage,  pilotage,  and  labor,  and 
materials  furnished  the  vessel,  in  this  port  and  the  port  of 
New  York,  that  are  admitted  or  claimed  to  have  priority 
over  SQch  claim. 

John  H.  Woodward  and  Charles  Woodward,  for  the  libel* 
lants  McNeill  et  al.,  and  the  claimants. 

Rvfus  Mallory,  for  the  libellants  Brown  &  McCabe. 

IF.  B.  Gtlberty  for  the  libellants  Cornish  &  Hitchcock 
and  Whitlock  &  Stover. 

Deady,  J.  The  libellants  J.  A.  Brown  and  W.  T.  Mo- 
Cabe,  intervening  for  their  interest,  file  their  libel  against 
the  Canada  to  recover  one  thousand  and  seven  dollars  and  ten 
cents  for  services  and  expenditares  as  stevedores,  in  unlad- 
ing from  said  vessel  a  cargo  of  railway  iron  at  this  port, 
weighing  one  thousand  five  hundred  and  eighty-one  tons, 
and  allege  therein,  that  the  libellants  were  employed  at  this 
port  by  the  master,  to  discharge  the  cargo  for  a  compensa- 
tion of  sixty  cents  a  ton,  and  performed  said  contract  prior 
to  March  21st,  for  which  they  are  entitled  to  the  sum  of  nine 
hundred  and  forty-eight  dollars  and  sixty  cents;  that  in  per- 
forming said  contract  they  expended  and  paid  out  fifty- 
eight  dollars  and  fifty  cents  in  docking  said  vessel  and 
otherwise  fitting  her  for  discharge;  and  that  there  is  due 
them  for  such  services  and  expenditures  the  sum  of  one 
thousand  and  seven  dollars  and  ten  cents,  which  sum  is  a  lien 
upon  said  vessel.  To  this  libel,  Effingham  B.  Sutton  et  al., 
claimants  of  the  vessel  as  mortgagees  in  possession — under 
a  mortgage  from  the  owners,  George  and  Jabez  Howes — 
except  and  allege  that  the  facts  stated  therein  do  not  give 
the  libellants  a  lien  upon  the  vessel. 

If  the  case  was  one  of  first  impression,  I  should  have  no 
hesitation  in  holding  that  the  contract  and  service  of  the 
libellants  was  a  maritime  one,  and  therefore  that  their  claim 
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is  privileged  and  a  lien  on  the  vessel.  It  falls  exactly 
within  the  definition  of  sach  a  contract  as  given  by  the  late 
learaed  and  accurate  admiralty  jadge  of  the  district  of 
Maine:  "By  the  general  maritime  law,  every  contract  of 
the  muster,  within  the  scope  of  his  authority  as  master, 
binds  the  vessel,  and  gives  the  creditor  a  lien  upon  it  for 
his  security."    {The  Paragon,  Ware,  323.) 

When  this  service  was  performed  for  the  Canada  she  was, 
in  the  sense  of  the  maritime  law,  in  a  foreign  port — that  is, 
a  port  without  the  state  where  she  belonged  and  her  owner 
resided  {The  Nestor,  1  Sumn.  74;  The  Chuban,  2  Sto.  460; 
The  Sultana,  19  How.  362),  and  therefore  the  master  was 
authorized  as  the  agent  of  the  owner  to  employ  the  libel- 
lants  to  aid  in  ''the  delivery  of  the  cargo,"  by  discharging 
it  from  the  hold  of  the  vessel  upon  the  wharf — that  being 
the  essential  part  of  the  undertaking  and  voyage  of  the 
ship;  or,  as  it  is  appropriately  characterized  in  Benedict's 
Admiralty  (sec.  285),  "the  crowning  act  of  maritime  com- 
merce, that  for  which  all  others  labor,  and  to  which  all 
other  acts  are  subordinate,  and  on  which  the  right  to 
freight  depends,  and  which  is,  in  fact,  the  great  purpose 
and  the  only  ultimate  purpose  of  a  ship,  the  deliveiy  of  the 
cargo."  But  in  the  cases  of  The  Amsiel,  B.  &  H.  215  (1831), 
TTie  Jftaeph  Cunnard,  01c.  123  (1845),  and  Cox  v.  Murray, 
1  Abb.  Adm.  341  (1848),  decided  by  Judge  Betts,  and  the 
S.  G.  Owens,  1  Wall.  jr.  370  (1849),  decided  by  Mr.  Jus- 
tice Greer,  it  was  held  or  said  that  the  contract  of  a  steve- 
dore was  not  maritime,  and  therefore  he  had  no  lien  upon 
the  ship  for  his  services. 

In  The  A.  R.  Dunlap,  1  Low.  360  (1869),  Judge  Lowell 
followed  these  authorities  under  protest;  but  in  The  Oeorge 
T  Kemp,  2  Low.  482  (1876),  he  refused  to  follow  them, 
and  decided  in  favor  of  the  stevedore's  lien,  substantially 
upon  the  ground  that  the  services  and  contract  of  a  steve- 
dore concern  the  ship  and  her  owner,  her  voyage  and  busi- 
ness, and  are,  therefore,  clearly  maritime  in  their  nature; 
and,  although  he  has  no  lien  therefor  upon  a  domestic  ves- 
sel unless  given  by  the  local  law,  yet  in  the  case  of  a  for- 
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eign  ship  the  general  admiralty  law  gives  a  lien,  as  in  the 
case  of  a  material-man. 

And  in  speaking  of  the  contrary  decisions  and  tbe  reasons 
given  for  them,  he  says:  ''They  are,  first,  that  a  stevedore 
works  on  land,  or  on  a  vessel  at  the  wharf;  and,  second, 
that  his  concern  is  with  the  cargo  rather  than  with  the  ship, 
and  they  liken  him  in  this  respect  to  the  drayman  who 
brings  the  cargo  to  the  vessel. 

''The  notion  that  the  maritime  character  of  a  contract  for 
either  labor  or  materials,  or  of  the  remedy  for  furnishing 
them  independently  of  contract,  depends  upon  the  situa* 
tion  of  the  vessel  as  being  upon  the  high  seas  or  in  a  dock, 
reached  its  climax  when  it  was  held  that  a  laborer  who 
scraped  the  bottom  of  a  foreign  vessel,  preparatory  to  her 
being  coppered,  had  no  lien.  {Bradley  v.  BoUea,  Abb.  Adm. 
569.)  And  that  the  ship-keeper  of  a  domestic  vessel  could 
not  sue,  even  in  personam,  in  the  admiralty.  {Qurney  v. 
Crockett  J  Abb.  Adm.  490.)  These  decisions  were  made  dur- 
ing the  time,  after  Judge  Story's  death,  when  the  supreme 
court  seemed  bent  upon  narrowing  the  jurisdiction  in  all 
directions,  by  decisions,  some  of  which  have  been  overruled 
and  others  explained  to  mean  much  less  than  they  appeared 
to  intend."  And  adds  (p.  484):  "It  seems  incredible  that 
it  ever  could  have  been  thought  that  the  master,  who,  in  a 
proper  case,  may  charter,  hypothecate,  or  even  sell  his  ship, 
cannot  bind  it  for  the  cost  of  stowing  the  cargo,  which  is 
one  of  the  ordinary  and  self-evident  necessities  of  a  voyage." 
And  he  might  have  said  the  same  thing  as  to  discharging  it. 

In  the  Windermere,  2  Fed.  Kep.  722  (1880),  Judge  Choate 
held,  that  the  libellant  had  a  lien  for  his  services  in  remov- 
ing ballast  from  a  foreign  ship,  while  in  the  port  of  New 
York,  for  the  purpose  of  putting  her  in  condition  to  receive 
cargo  for  a  contemplated  voyage.  In  the  course  of  the 
opinion  he  says,  that  the  rule  which  denied  the  maritime 
character  of  a  stevedore's  services  in  stowing  or  discharging 
cai^o  could  only  be  maintained  "on  the  doctrine  of  aiare 
deciaiSf  since  it  is  now  out  of  harmony  with  the  accepted 
principles  of  maritime  law  as  decl^fred  by  the  courts  of 
admiralty." 
12 
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Tbe  same  view  was  taken  of  the  matter,  on  principle,  by 
Judge  Benedict,  in  The  Gircaman,  1  Ben.  209.  He  says: 
''I  confess  that  I  have  never  been  able  to  see  any  sound 
distinction  between  the  natare  of  the  services  performed  in 
stowing  and  breaking  out  the  cargo  of  a  ship  and  the  senr.- 
ices  performed  in  its  transportation.  The  stowage  and  the 
landing  of  the  qargo  form  a  necessary  part  of  the  contract 
of  affreightment.  Without  the  performance  of  this  duty  no 
freight  can  be  earned.  The  safety  of  the  ship  and  cargo 
depends  in  a  great  measure  upon  the  care  and  skill  dis- 
played in  the  performance  of  this  duty,  and  for  its  non-per- 
formance in  a  proper  manner  the  ship  is  liable  in  the  ad- 
miralty.* It  is  a  service  which,  when  performed  by  the  crew, 
as  is  frequently  the  case,  is  considered  a  maritime  service, 
and  compensated  in  the  admiralty  under  the  name  of  wages. 
And  when  not  performed  by  the  crew,  it  devolves  upon  a 
class  as  clearly  identified  with  maritime  affairs,  as  are  the 
mariners,  and  fitted  for  their  duty  by  a  special  and  peculiar 
experience." 

In  Insurance  Co.  v.  Dunham,  11  Wall.  26,  the  supreme  court 
say,  that  as  to  contracts,  the  jurisdiction  in  admiralty  does 
not  depend  upon  the  place  where  the  contract  is  made,  but 
the  nature  and  subject-matter  of  it — '^  as,  whether  it  was  a 
maritime  contract,  having  reference  to  maritime  service  or 
maritime  transactions;"  and  (p.  29),  whether  maritime  or 
not  maritime  depends  not  on  the  place  where  the  contract 
was  made,  but  on  the  subject-matter  of  the  contract.  If 
that  is  maritime,  the  contract  is  maritime. 

In  JTie  Emily  Souder,  17  Wall.  669,  Mr,  Justice  Field 
says:  ''The  steamer  was  detained  at  Maranhan  nearly  five 
weeks,  and  the  moneys  advanced  by  the  libellants,  it  is  true, 
were  not  entirely  for  the  repairs  of  the  vessel  and  the  sup- 
plies needed  for  the  voyage;  they  were  intended  and  sup- 
plied in  part  to  meet  the  expenses  of  her  towage  into  port 
and  of  pilotage,  and  to  pay  the  custom-house  dues,  consular 
fees,  and  charges  for  medical  attendance  upon  the  sailors. 
These  various  items,  however,  stood  in  the  same  rank  with 
necessary  repairs  an<f  supplies  to  the  vessel,  and  the  libel- 
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lants,  advancing  funds  for  their  payment,  were  eqoallj  en- 
titled as  secaiitj  to  a  lien  upon  the  vessel." 

It  is  understood,  that  in  England,  since  the  passage  of 
the  3  and  4  Vict.,  c.  65,  sec.  6,  giving  or  rather  restoring 
to  the  court  of  admiralty  jurisdiction  of  all  claims  for 
''necessaries  supplied"  to  foreign  vessels,  that  not  only 
what  is  directly  furnished  to  the  ship,  but  what  is  reason- 
ably proper  for  the  promotion  of  the  voyage,  such  as  ton- 
nage, and  harbor  does,  brokerage  for  procuring  a  charter, 
insurance,  and  stevedore's  services,  comes  within  the  act, 
and  entitles  the  party  famishing  the  same  to  a  lien  upon  the 
vessel.  {Tlie  Kemp,  supt'a,  488;  The  Windermere,  supra, 
728.) 

To  the  contrary  is  the  case  of  The  Ilex,  2  Woods,  229,  in, 
which  Mr.  Justice  Bradley  on  the  circuit  decided  upon  the 
authority  of  Cox  v.  Murray,  and  The  S.  O.  Owens,  supra, 
that  a  stevedore  has  no  lien  for  his  services,  because  they 
are  not  of  a  maritime  nature. 

The  supreme  court  has  never  passed  upon  this  question  di- 
rectly, but  the  plain  effect  of  its  decision  in  The  EmiiySouder, 
supra,  is  in  favor  of  the  stevedore's  lien.  For  certainly,  the 
stowing  and  discharge  of  cargo  as  nearly  concerns  the  fit- 
ment and  business  of  the  ship,  and  is  as  much  maritime  in 
ite  character,  as  the  payment  of  custom-house  dues  or 
consular  fees,  botil  of  which  were  held  in  that  case  to  be 
necessary  supplies,  for  which  the  admiralty  gave  a  lien. 
Neither  has  it  been  decided  in  this  district;  and  there- 
fore I  feel  at  liberty  to  follow  what  I  conceive  to  be  the 
true  rule  as  deduced  from  first  principles  and  as  indicated 
by  the  later  decisions  of  the  supreme  court  and  the  district 
courts  of  New  York  and  Massachusetts. 

To  my  mind  it  is  very  plain  that  the  services  of  a  steve- 
dore are  maritime  in  their  nature.  A  voyage  cannot  be  be- 
gan or  ended  without  the  stowing  or  discharge  of  cargo. 
To  receive  and  deliver  the  cargo  is  as  much  a  part  of  the 
undertaking  of  the  ship  as  its  transportation  from  one  port 
to  another.  Indeed,  it  is  an  essential  part  of  such  trans- 
portation. Freight  is  not  due  or  earned  until  the  cargo  is 
at  least  placed  on  the  wharf  at  the  end  of  the  ship's  tackle* 
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To  say  that  the  final  delivery  or  discharge  of  the  cargo  is 
not  a  maritime  service  becaase  it  is  or  may  be  performed 
partly  on  shore,  is  simply  begging  the  question,  as  it  is  the 
nature  of  the  service,  and  not  the  place  where  rendered, 
that  determines  its  character  in  this  respect. 

Without  the  services  performed  by  the  libellants  the  Can- 
ada would  have  been  unable  to  accomplish  the  object  of  her 
voyage  or  to  commence  another  one.  The  ship  was  in  a 
foreign  port,  and  the  master  without  funds  or  credit. 
Standing  in  the  place  of  the  owner,  he  was  under  obli* 
gation  to  deliver  the  cargo  of  iron  as  he  did.  How  was  he 
to  procure  the  necessary  labor  otherwise  than  upon  the 
credit  of  the  vessel  ?  As  it  turns  out,  the  owners  ^re  insol- 
vent, the  freight  is  hypothecated,  the  master  is  probably 
unable  to  pay,  and,  unless  the  ship  is  liable,  the  libellants 
will  lose  their  labor,  for  which  the  ship  or  owners  have  re- 
ceived the  value  from  the  freighters.  Under  these  circum- . 
stances,  it  would  not  only  be  an  inconvenience,  but  a  gross 
failure  of  justice,  if  the  libellants  were  denied  the  right  to 
recover  from  the  vessel  for  the  labor  thus  performed  upon 
its  account  and  credit. 

In  my  judgment,  the  law  and  the  right  of  this  case  are 
with  the  libellants,  and  I  decline  to  follow  the  decisions  to 
the  contrary. 

The  exception  is  overruled,  and  there  will  be  a  decree  for 
the  libellants  for  the  amount  claimed,  with  legal  interest 
from  March  21st  to  date. 

May  6,  1881. 

Deadt,  J.  On  and  prior  to  the  sailing  of  the  Canada 
from  New  York,  the  Howes  were  indebted  to  the  libellants, 
George  Cornish  and  Bufus  Hitchcock,  of  that  place,  in  the 
sum  of  six  hundred  and  sixty  dollars  for  materials  fur- 
nished and  services  rendered  in  repairing  said  vessel  in  the 
years  1879  and  1880. 

On  March  31,  1881,  the  libellants  commenced  an  action 
in  the  circuit  court  for  the  county  of  Multnomah  against 
said  Howes  for  the  recovery  of  said  six  hundred  and  sixty 
dollars,  and  upon  the  same  day  procured  a  writ  of  attach- 
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ment  to  issae  therein  against  the  property  of  the  defendants 
therein,  upon  which  writ  said  old  copper  was  duly  attached. 
At  the  date  of  said  attachment  said  copper  was  stowed  in 
the  hold  of  said  vessel,  which  was  in  the  custody  of  the 
marshal  of  the  district  upon  the  warrant  issued  upon  the 
libel  of  Thomas  F.  McNeill  et  al.,  aforesaid,  and  subject 
thereto,  in  the  possession  of  said  Sutton  &  Co.,  as  mort- 
gagees, which  possession  was  obtained  after  the  arrival  of 
the  vessel  here  by  means  of  an  action  of  replevin  com- 
menced in  the  circuit  court  aforesaid,  on  March  5,  1881,  in 
which  no  special  mention  was  made  of  said  copper.  In  the 
intervention  of  Sutton  &  Co.,  it  is  alleged  that  this  old  cop- 
per was  and  is  included  in  the  mortgage  of  the  vessel,  and 
that  the  same  is  in  their  possession  on  board  the  ship. 

On  April  6th,  a  stipulation  was  entered  into  between  Cor- 
nish &  Hitchcock  and  Sutton  &  Co.,  stating  the  facts  afore- 
said concerning  said  copper,  and  that  a  controversy  existed 
between  said  parties  ''as  to  whether  or  not  said  metal  is  in- 
eluded  in  or  is  now  a  part  of  the  mortgaged  property,  or 
whether  it  should  be  applied  upon  the  claim  of  said  Coi-nish 
&  Hitchcock  by  virtue  of  their  attachment;"  and  consenting 
that  said  copper  might  be  sold  by  the'  marshal,  and  that  the 
proceeds,  less  the  expenses  of  sale,  should  be  held  subject 
to  the  claim  of  each  party,  and  the  right  of  Cornish  & 
Hitchcock  to  intervene  and  assert  their  claim  in  thiasuit* 
Upon  this  stipulation  an  order  was  made  for  the  sale  of 
the  copper,  and  it  was  sold  by  the  marshal  for  one  thousand 
and  ninety-eight  dollars  and  fifty  cents. 

No  decided  case  in  point  has  been  found;  but  I  think 
the  question  involved  in  the  controversy  may  be  satisfac- 
torily answered  by  a  careful  consideration  of  the  circum- 
stances and  purpose  of  the  transaction,  and  a  reference  to 
the  rules  and  principles  which  govern  the  rights  of  parties 
in  the  case  of  a  mortgage  of  lands  where  the  mortgagor  re- 
mains in  possession.  A  mortgage  of  land  includes  every- 
thing annexed  to  the  freehold  at  the  date  thereof  or  that 
may  become  so  annexed  during  the  existence  of  the  mort- 
gage. (Winslowr.  Merchants'  Ins,  Co.,  4  Mete.  310.)  But 
a  building,  or  growing  timber,  severed  and  removed  from 
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the  mortgaged  land  of  which  it  formed  a  part  when 
the  mortgage  was  given,  is  thereby  withdrawn  from  the. 
operation  of  the  mortgage.  By  reason  of  saoh  removal 
they  cease  to  be  a  part  of  the  realty — the  pledge.  (Buckout 
V.  Siotft,  2tl  Oal.  438.)  The  right  of  the  mortgagor  in  pos- 
session to  cut  timber  and  remove  fixtures  and  dispose  of 
them  is  unlimited,  unless  restrained  by  a  court  of  equity, 
upon  the  impression  that  the  land  will  thereby  be  rendered 
an  insufficient  security  for  the  debt.  (Brady  y.  Widdron^  2 
John^.  Ch.  148.) 

When  Sutton  &  Co.  took  their  mortgage  upon  the  Can-' 
acia^  but  left  her  in  the  possession  and  use  of  the  mort- 
gagors, they  impliedly  authorized  the  latter  to  make  such 
changes,  additions,  and  repairs  in  her  fitment,  tackle,  ap- 
parel, and  furniture  as  might  be  necessary  and  conyenient 
for  her  preservation  and  use  as  a  ship;  so  that  they  did  not 
willfully  depreciate  her  value  as  a  security  for  their  debt. 

In  pursuance  oi  this  authority,  the  Howes  might,  as  mort- 
gagors in  possession,  remove  from  time  to  time  every  part 
of  this  vessel,  including  her  tackle,  apparel,  and  furniture, 
and  replace  it  with  new,  and  dispose  of  the  old  and  displaced 
material  as  their  propidrty,  una£fected  by  the  mortgage.  But 
in  case  the  old  material  was  not  so  disposed  of,  and  was  left 
on  board  and  passed  into  the  possession  of  Sutton  &  Co. 
when  they  took  possession  of  the  ship,  to  whom  it  then 
would  belong  would  depend  on  circumstances. 

In  the  consideration  of  the  question,  I  think  it  may  be 
assumed,  in  the  case  of  a  bona  ^fide  repair,  pairticularly 
where  old  material  is  diBplaced  with  new  of  equal  or  greater 
value,  that  the  mortgagor  has  a  right  to  dipose  of  the  old 
material  as  his  own.  But  where  no  such  disposition  is 
made  of  it,  and  it  is  suffered  to  remain  on  board  as  part  of 
the  ship's  material,  and  is  capable  of  being  used  in  some 
form  in  the  navigation  of  the  vessel,  I  think  the  old  material 
would  still  belong  to  the  ship — ^remain  a  part  of  it — and  be 
the  property  of  the  mortgagee  in  possession.  For  instance, 
if  the  mortgagor  in  possession  should  put  a  new  suit  of  sails 
on  the  vessel,  and  instead  of  disposing  of  the  old  ones, 
should  stow  them  away  as  suitable  material  for  mending  or 
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supplying  a  rent  or  lost  sail,  such  old  material  would  remain 
within  the  operation  of  the  mortgage  and  pass  to  the  mort- 
gagee in  possession. 

Under  those  ciroumstances,  the  reasonable  inference  would 
be,  that  while  the  mortgagor  had,  for  the  safety  and  con- 
yenience  of  the  vessel,  added  to  the  value  of  the  security  by 
the  cost  of  the  new  sails  {Southtoorlh  v.  Jaham,  3  Sandf.  448), 
yet  he  did  not  intend  to  appropriate  or  divert  the  old  ones 
from  the  use  of  the  ship  or  the  operation  of  the  mortgage. 

Applying  these  suggestions  to  the  case  under  considera- 
tion, it  appears  to  me  that  this  old  copper,  as  soon  as  it  was 
removed  from  the  sides  of  the  vessel  and  its  place  supplied 
with  new,  became  the  property  of  the  mortgagors.  Upon 
this  conclusion,  the  master  must  have  disposed  of  the 
two  thousand  additional  pounds  which  he  sold  at  Bio,  as 
the  property  of  the  mortgagors,  for  two  hundred  and  forty 
dollars;  and  he  probably  would  have  disposed  of  the  re- 
mainder in  the  same  way,  if  it  had  not  been  thought  best 
to  bring  it  here  for  a  better  market,  which  has  proved  the 
case. 

No  practical  use  has  been  shown,  or  even  suggested,  to 
which  this  copper  could  be  applied  in  the  ordinary  naviga- 
tion or  use  of  the  vessel,  and  therefore,  although  it  was 
suffered  to  remain  on  board  until  the  mortgagee  took  pos- 
session, there  is  no  reason  to  conclude  that  the  mortgagors 
did  not  intend  to  separate  it  from  the  mortgaged  property — 
the  vessel — and  appropriate  it  to  their  own  use  in  exchange 
for  the  new.  Indeed,  there  is  not  a  single  circumstance 
connected  with  the  transaction  which  tends  to  prove  that 
the  old  copper  was  not  only  actually  taken  off  from  the 
sides  of  the  ship,  bat  legally  separated  from  it  and  its  uses, 
so  that  it  was  no  longer  a  part  of  it.  And  finally  the  value 
of  the  security  of  Sutton  &  Go.  has  been  enhanced,  rather 
than  diminished  by  the  exchange,  and  therefore  there  is  no 
particular  merit  in  their  claim. 

Under  these  circumstances,  this  copper  was,  and  is,  the 
property  of  George  and  Jabez  Howes,  and  therefore  liable 
to  the  attachment  of  the  libellants  in  their  action  in  the 
state  court  to  recover  the  sum  due  them  from  said  Howes, 
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and   they  thereby  acquired   a  valid  and  subsisting    lien 

thereon  for  the  amount  of  their  claim  and  the  costs  of  their 

action.     The  marshal  is  directed  to  deliver  the  proceeds  of 

its  sale  to  the  officer  having  the  attachment  from  the  state 

court. 

May  12,  1881. 

Deady,  J.  On  April  2, 1881,  the  libellants,  William  Whit- 
lock  et  al.,  constituting  the  firm  of  Whitlock  &  Slover,  of 
New  York,  intervening  for  their  interest,  filed  a  libel  against 
the  Camida  to  enforce  a  claim  for  supplies  furnished  said 
vessel  in  her  home  port — the  city  of  New  York — in  which 
they  allege  that  said  supplies  were  furnished  in  January 
and  February,  1880,  at  the  request  of  the  owner  and  upon 
the  credit  of  the  vessel,  and  were  necessary  to  enable  her 
to  proceed  upon  her  contemplated  voyage;  that  the  vessel 
left  said  port  on  her  voyage  on  March  6th,  and  thereafter  the 
libellants,  in  pursuance  of  the  act  of  the  legislature  of  New 
York  of  April  24,  1862,  duly  filed  a  specification  of  their 
claim  and  lien  against  said  vessel,  which  has  not  been  satis^ 
fied,  though  duly  demanded. 

The  claimants,  Effingham  B.  Sutton  et  al.,  except  to  the 
libel,  because  it  appears  that  said  supplies  were  furnished 
at  the  vessel's  home  port  upon  the  request  of  the  owner, 
and  therefore  the  libellants  have  no  lien  therefor  by  the 
maritime  law  or  by  the  law  of  New  York,  which  can  be  en- 
forced without  the  jurisdiction  of  that  state. 

Upon  the  argument,  it  was  also  contended  by  counsel  for 
the  claimants  that  the  New  York  lien  act  had  been  declared 
unconstitutional  and  void  by  the  courts  of  that  state,  and 
therefore  the  libellants  could  acquire  no  rights  under  it,  cit* 
ing  The  Josephine^  39  N.  Y.  19;  Broohnan  v.  Hamilly  43  Id. 
554;  Poole  Y.  Kermit,^ 59  Id.  554;  Kingy,  Oreenwayy  71  Id. 
413.  Bat  notwithstanding  some  loose  and  ambiguous  lan- 
guage in  the  opinions  in  these  cases,  implying  the  uncon- 
stitutionality of  the  act,  as  a  whole,  it  is  certain  that  nothing 
was  decided  in  any  of  them  but  that  so  much  of  the  act  as 
gave  persons  having  a  lien  under  it  a  remedy  in  the  state 
court  by  a  proceeding  in  rem  against  the  vessel,  to  enforce 
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such  Hens,  was  Toid,  upon  the  gronnd  that  the  contract  in 
such  cases  was  maritime,  and  therefore  exclusively  of  admi- 
ralty cognizance,  except  so  far  as  the  common  law  could 
give  a  remedy;  and  that  it  could  not  do  by  process  in  rem. 

These  decisions  were  made  in  obedience  to  the  authority 
of  the  then  recently  decided  cases  in  the  supreme  court  of 
The  Moses  Jhylar,  4  Wall.  411,  and  The  Hine,  Id.  566. 

The  validity  of  the  provisions  of  the  act  giving  the  lien 
and  providing  for  its  registration  and  effect  were  not  before 
the  court  or  passed  upon  by  it.  And  such  seems  to  have  been 
the  opinion  of  the  circuit  court  in  The  John  Farron  (S.  D. 
If.  Y.)»  in  which  Johnson,  J.,  speaking  of  the  decisions  of  the 
Ifew  York  court  in  39  and  43  N.  Y.  supra,  says:  '* The  state 
lien  law  was  held  to  be  unconstitutional,  because  it  attempted 
to  give  process  in  rem,  and  thus  was  held  to  invade  the 
grant  of  admiralty  jurisdiction  to  the  United  States.  The 
adjudication  did  not  go  beyond  the  validity  of  the  proceed- 
ing in  rem,  and  therefore  the  provision  for  the  lien  in  the 
specified  cases  remains  to  be  enforced,  when  the  contract  is 
maritime,  in  the  courts  of  the  admiralty."   (14  Bl.  G.  C.  26.) 

That  is  this  case  exactly.  The  contract  to  furnish  sup- 
plies to  the  Canada  was  a  maritime  one,  and  the  lien  given 
by  the  law  of  New  York  to  secure  its  performance,  may  be 
enforced  in  the  admiralty  as  an  incident  or  part  of  it  wher- 
ever the  vessel  is  found.  (De  Lovio  v.  Boit,  2  Mason,  474; 
The  Harrison,  1  Saw.  353.) 

It  has  been  held  by  the  supreme  court  that  until  congress 
legislates  upon  the  subject,  the  state  may  provide  a  lien  for 
material-men  for  necessaries  furnished  to  a  vessel  in  her 
home  port.  And  the  lien  thus  created  is  declared  to  be  ''  a 
right  of  property  and  not  a  mere  matter  of  procedure,'* 
which  may  be  enforced  in  the  admiralty,  under  Bule  12,  as 
a  lien  given  by  the  general  maritime  law.  (The  Lottaivana, 
21  Wall.  579.) 

And  even  conceding  that  the  court  of  New  York  has  de- 
cided this  state  law  to  be  void,  it  does  not  follow  that  this 
court  must  be  governed  by  such  decision.  It  is  admitted 
that  the  national  courts  are  bound  as  a  rule  to  follow  the 
decisions  of  the  state  courts  in  construing  its  statutes  or 
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determining  their  validity  as  compared  with  its  organic  law. 
Bat  this  is  a  case  where  the  question  of  the  validity  of  the 
state  statute  arises  under  the  constitotion  and  laws  of  the 
United  States.  The  question  is,  therefore,  a  federal  one, 
upon  which  the  state  court  takes  the  law  from  the  national 
one,  and  not  the  latter  from  the  former. 

There  is  no  doubt,  then,  either  upon  reason  or  authority, 
that  the  libellants  have  a  lien  for  their  claim  which  may  be 
enforced  in  this  court  as  a  right  pertaining  to  a  maritime 
contract  by  virtue  of  the  local  law. 

The  claimants  next  contend  that  if  the  libellants  have  a 
lien,  it  must  be  deferred  to  the  lien  of  their  mortgage,  the 
registration  of  which  is  prior  in  point  of  time  to  that  of  the 
lien;  and  that  if  this  should  be  held  otherwise,  still  the  lien 
of  the  mortgage  outranks  that  for  the  supplies  because  it 
arises  under  a  law  of  this  forum — the  law  of  the  United 
States  providing  for  tlie  registration  of  the  mortgage,  while 
the  other  arises  under  the  law  of  another  and  foreign  forum 
— the  state  of  New  York. 

In  support  of  the  first  proposition  counsel  cite  ScoU*s 
case,  1  Abb.  U.  S.  336;  The  Kate  Henchman,  7  Biss.  238; 
The  Orace  Oreenwood,  2  Id.  131;  The  Bradish  Johnson,  3 
Woods,  582;  Aldrieh  v.  ^tna,  8  Wall.  491;  and  section  4192 
of  the  revised  statutes  (9  Stat.  440),  which  declares  that  no 
bill  of  sale,  mortgage,  hypothecation,  or  conveyance  "of 
any  United  States  vessel  shall  be  valid  against  any  person 
other  than  the  grantor  or  mortgagor,  his  heirs  and  devisees 
and  persons  having  actual  notice  thereof"  unless  the  "same 
is  recorded  in  the  office  of  the  collector  of  customs  where 
such  vessel  is  registered  and  enrolled;**  provided,  that  "the 
lien  for  bottomry  on  any  vessel  ^  ^  ^  shall  not  lose  its 
priority  or  be  in  any  way  affected  by  the  provisions  of  this 
section." 

The  cases  cited  from  Bissell,  Abbott,  and  Woods,  appear 
to  have  been  decided  upon  the  assumption  that  the  lien  or 
operation  of  the  mortgage  is  in  some  way  created  by  or 
derived  from  the  act  of  congress,  and  therefore  it  is  su* 
perior  to  that  of  the  material-man. 
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The  act  has  been  twice  before  the  supreme  court  for  con- 
sideration (White's  Bank  v.  Smilh,  7  Wall.  646;  Aldrich  v. 
^na,  8  Id.  491),  and  the  point  there  decided^  so  far  as 
it  can  be  gathered  from  the  opinions  of  Mr.  Justice  Nelson, 
is,  that  the  statute  haying  provided  a  unifoim  registration 
for  instruments  affecting  the  ownership  of  Tessels,  and  de- 
clared them  invalid  with  certain  exceptions  unless  so  regis- 
tered, by  implication  it  excludes  all  further  state  legislation 
from  the  subject;  as  that,  they  should  be  also  registered  or 
filed  in  the  county  clerk's  office,  and  refiled  at  the  end  of  a 
year,  or  that  they  should  be  void  unless  accompanied  by 
possession.  Beyond  this,  these  cases  do  not  go,  and  there 
is  BO  warrant  in  them  for  the  doctrine  that  the  mortgage  is 
called  into  existence  by  the  act  of  congress,  or  that  its  lien 
or  operation  is  in  any  way  preferred  or  enlarged  by  it. 

On  the  contrary,  it  existed  and  was  used  as  a  means  of 
pledging  or  transferring  the  property  in  a  vessel  under  and 
by  virtue  of  the  general  law  of  the  state,  before  the  act  of 
congress  was  passed.  Since  then,  in  addition  to  the  for- 
malities prescribed  by  the  state  law  for  its  execution  it  must 
be  registered  in  the  proper  collector's  office,  but  when  that 
is  done  its  effect  and  rank  as  a  lien  still  depend  upon  the 
state  law.  The  registration  under  the  act  of  congress  is 
simply  necessary  to  make  it  operative  as  to  third  persons 
without  notice  of  its  contents. 

So  far,  then,  as  I  am  able  to  discern,  there  is  nothing  in 
the  language  or  purpose  of  the  act  of  congress  from  which 
it  can  be  inferred  that  it  was  the  inteution  to  prefer  the  lien 
of  the  mortgagee  to  that  of  a  material  man  or  any  other. 
As  was  said  in  this  court  in  the  Favorite  (3  Saw.  409), 
'^  There  is  nothing  in  the  language  of  the  section  (4192 
B.  S.)  that  indicates  an  intention  to  enlarge  the  operation  of 
a  mortgage  on  a  vessel,  or  place  the  lien  of  it  in  any  better 
condition  with  reference  to  other  liens  than  it  was  before.'* 
And  this  is  more  evident,  when  we  consider  that  the  object 
of  the  statute  was  not  to  advance  or  prefer  mortgages,  but 
to  protect  the  public  against  them,  by  requiring  them  to  be 
registered  in  an  appropriate  and  convenient  place.  Both 
the  lien  of  the  mortgage  and  the  material-man  being  the 
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creatures  of  the  law  of  New  York,  and  that  having  provided 
that  the  latter  shall  be  preferred  to  the  former,  it  is  in  my 
judgment  decisive  of  the  question  here.  The  respective 
rights  of  the  parties  arise  under  the  law  of  New  York,  and 
by  that  law  the  court  must  be  governed  in  deciding  opon 
them. 

But  apart  from  the  provision  of  the  New  York  statute  pre- 
ferring the  lien  of  the  material-man  to  that  of  the  mortgage, 
I  think  it  clear  upon  general  principles  of  law  and  right, 
that  it  is  entitled  to  such  preference.  A  mortgagor  in  pos- 
session represents  the  mortgagee,  and  in  contracting  debts 
for  necessaries  is  therefore  authorized  to  bind  his  interest 
in  the  vessel  for  their  payment  so  far  as  the  law  gives  a  lien 
therefor.  In  this  respect  there  is  an  implied  agency  be- 
tween them.  Necessaries  supplied  the  vessel  through  the 
agency  of  the  mortgagor  promote  the  interest  of  the  mort- 
gagee as  well  as  that  of  the  mortgagor,  either  by  enabling 
the  latter  to  navigate  her  and  thus  earn  money  to  pay  the 
indebtedness  due  the  former,  or  to  preserve  her  value  as  a 
security  therefor. 

In  the  following  cases  the  lien  of  the  material-man,  though 
subsequent  in  point  of  time,  was  pireferred  to  that  of  the 
mortgagor,  either  upon  the  authority  of  the  local  statute  or 
the  general  maritime  law:  The  John  Farron,  14  Bl.  C.  C. 
24;  The  William  T  Graves,  Id.  189;  The  Hiazvatha,  5  Saw; 
160;  The  Island  City,  1  Low.  375;  The  St.  Josephs,  Browne's 
Adm.  202;  The  Norfolk  &  Union,  2  Hughes,  123;  The 
Favorite,  3  Saw.  405. 

In  the  William  T  Graves,  supra,  the  question  was,  whether 
a  title  acquired  under  the  foreclosure  of  a  mortgage  on  a 
vessel  is  subject  to  a  lien  for  repairs  put  upon  her  subse- 
quently to  the  date  of  the  mortgage,  and  Johnson,  C.  J.,  in 
affirming  the  decision  of  Wallace,  J.,  that  it  is,  said  of 
section  4192,  revised  statutes,  and  the  proviso  thereto,  con- 
cerning the  lien  of  bottomry:  "The  obvious  purpose  of  this 
proviso  was  to  make  it  entirely  clear  that  a  bottomry  bond 
did  not  come  within  the  statute  requiring  certain  instru- 
ments to  be  recorded.  It  might  otherwise  have  been  con- 
tended that  it  was,  in  some  sense,  a  hypothecation  of  the 
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vessel,  and,  therefore,  required  to  be  recorded.  It  will  be 
obserred  that  the  proviso  is  confined  to  liens  by  bottomry. 
If  this  proviso  be  oonstraed  to  mean  that  such  a  lien  is  only 
oot  of  the  purview  of  the  statute,  and  that  all  other  liens 
are  postponed  to  that  of  a  mortgagee,  then  the  claims  of 
salvors,  and  all  those  having  other  strictly  maritime  liens, 
would  be  thus  postponed,  to  the  subversion  of  the  whole 
principle  upon  which  efficacy  is  given  to  such  claims,  and 
the  overthrow  of  the  best  settled  and  most  salutary  princi- 
ples of  the  maritime  law.  Indeed,  any  principle  upon  which 
this  statute  can  be  expounded  to  give  such  priority  to  a 
recorded  mortgage,  would  also  extend  to  bills  of  sale  and 
other  conveyances  recorded  under  the  same  law,  and  thus 
practically  overthrow  the  whole  scheme  of  the  maritime  law, 
upon  the  subject  of  maritime  liens.  This  statute,  I  con- 
clude, therefore,  has  no  relation  to  the  question  involved; 
and  the  lien  of  the  libellant  is  left  to  stand  upon  the  statute 
of  New  York,  which  the  courts  of  the  United  States  do  en- 
force in  the  courts  of  admiralty.*' 

In  conclusion,  this  is  a  controversy  between  two  parties 
claiming  liens  upon  the  vessel  under  the  law  of  New  York 
which  declares  that  the  lien  of  the  material-man  shall  be 
preferred,  and  therefore  it  is  entitled  to  be  first  satisfied  out 
of  the  proceeds;  and,  also,  that  the  lien  of  the  material- 
man, although  given  by  the  local  law,  is  given  to  secure  the 
performance  of  a  maritime  contract,  and  is  practically  a 
maritime  lien,  and  should  therefore  take  rank  with  it,  and 
be  preferred  to  a  mortgage.  {TJie  William  T.  Graves,  supra, 
192;  The  General  Bumside,  3  Fed.  Eep.  232.) 

The  claim  of  the  libellant  must  be  first  paid  in  full,  with 
interest  and  costs,  and  the  remainder  of  the  proceeds,  one 
hundred  and  sixty-eight  dollars  and  sixty-three  cents,  de- 
livered to  the  claimant. 
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California  Artificial    Stone    Paving   Co.    v. 
MouTOR.     Same  i\  Ferine. 

CiBCUiT  Court,  Di8tkict  op  Caufornia. 
May  7, 1881. 

1.  Mode  of  Making  Pavkmknt— INFRIKOEMKNT.—The  method  adopted  by 
the  defendajQts  in  laying  artificial  stone  pavements  was  as  follows:  They 
first  laid  down  a  section  of  cement  and  coarse  gravel  mixed,  as  wide  as 
the  blocks  were  wanted,  and  tamped  it  down  solid.  When  partially 
set,  these  sections  were  cat  into  blocks  of  proper  length  with  a  trowel, 
the  trowel  cutting  to  a  greater  or  less  depth,  according  to  the  character 
of  the  material.  Into  the  open  joint  thus  made  with  the  trowel,  was 
floated  or  rubbed,  some  of  the  same  materia]  of  which  the  block  was 
composed.  Then  a  top  layer  of  finer  material,  containing  a  larger  pro- 
portion of  cement,  was  laid  on  the  lower  section,  pressed  down  and 
smoothed  over.  The  trowel  was  then  passed  along  the  top  layer,  cut- 
ting partially  or  wholly  through  it  directly  over  the  cutting  below.  The 
joint  thus  made  in  the  upper  layer  was  then  smoothed  over,  and  a  joint- 
marker,  having  a  tongue  from  a  sixteenth  to  an  eighth  of  an  inch  in 
depth,  was  run  over  the  line  of  the  cuttings  marking  o£f  the  joints:  Bddf 
1.  That  artificial  stone  pavements  constructed  in  the  mode  described,  as 
used  by  the  defendants,  are  infringements  of  the  Schillinger  patent;  2. 
That  the  patentee  is  entitled  to  all  the  benefits  which  result  from  his  in- 
vention, whether  he  has  specified  them  all  in  his  patent  or  not;  3.  That 
the  respondents  having  so  constructed  their  pavements  as  to  gain  the  ad- 
vantages secured  by  the  Schillinger  patent,  and  by  substantially  the 
same  means,  they  are  infringers  of  the  patent. 

Before  Sawyer,  Circuit  Judge. 

These  are  suits  in  equity  to  enjoin  the  infringement  of  a 
patent  for  improvements  in  concrete  pavements  issued  to 
John  J.  Schillinger.  Original  letters  patent  No.  105,599, 
dated  July  9,  1870.  Be-issue  No.  4364,  dated  May  2, 1871. 
The  specifications  and  claim  annexed  to  the  patent,  and 
upon  which  it  was  issued,  are  as  follows: . 

Be  it  known  that  I,  John  J.  Schillinger,  of  the  city,  county, 
and  state  of  New  York,  have  invented  a  new  and  useful  Im- 
provement in  Concrete  Pavements;  and  I  do  hereby  declare 
the  following  to  be  a  full,  clear,  and  exact  description 
thereof,  which  will  enable  those  skilled  in  the  art  to  make 
and  use  the  same,  reference  being  had  to  the  accompanying 
drawing  forming  part  of  this  specification,  in  which  draw- 
ing— 
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Figure  1  represents  a  plan  of  mj  pavemeDt. 

Figure  2  is  a  vertical  section  of  the  same. 

Similar  letters  indicate  corresponding  parts. 

This  invention  relates  to  a  concrete  pavement,  which  is  laid 
in  sections,  so  that  each  section  can  be  taken  np  and  relaid 
without  disturbing  the  adjoining  sections. 

With  the  joints  of  this  sectional  concrete  pavement  are 
combined  strips  of  tar-paper  or  equivalent  material  ar- 
ranged between  the  several  blocks  or  sections  in  such  a 
manner  as  to  produce  a  suitable  tight  joint  and  yet  allow 
the  blocks  to  be  raised  separately  without  affecting  the 
blocks  adjacent  thereto. 

In  carrying  out  my  invention  I  form  the  concrete  by  mix- 
ing cement  with  sand  and  gravel,  or  other  suitable  material, 
to  form  a  plastic  compound,  using  about  the  following  pro- 
portions: 

One  part,  by  measure,  of  cement;  one  part,  by  measure, 
of  sand ;  and  from  three  to  «ix  parts,  by  measure,  of  gravel, 
with  sufficient  water  to  render  the  mixture  plastic;  but  I  do 
not  confine  myself  to  any  definite  proportions  or  materials 
for  making  the  concrete  composition. 

While  the  mass  is  plastic,  1  lay  or  spread  the  same  on  the 
foundation  or  bed  of  the  pavement,  either  in  molds  or  be- 
tween movable  joists  of  the  proper  thickness,  so  as  to  form 
the  edges  of  the  concrete  blocks  a  a,  one  block  being  formed 
after  the  other. 

When  the  first  block  has  set  I  remove  the  joists  or  parti- 
tions between  it  and  the  block  next  to  be  formed,  and  then 
I  form  the  second  block,  and  so  on,  each  succeeding  block 
being  formed  after  the  adjacent  blocks  have  set;  [and  since 
the  concrete  in  setting  shrinks,  the  second  block,  when  set, 
does  not  adhere  to  the  first,  and  so  on;]  and  when  the  pave- 
ment is  completed  each  block  can  be  taken  up  independent 
of  the  adjoining  blocks. 

Between  the  joints  of  the  adjacent  blocks  are  placed  strips 
h  of  tar-paper,  or  other  suitable  material,  in  the  following 
manner: 

After  completing  one  block,  a,  I  place  the  tar-paper  h 
along  the  edge  where  the  next  block  is  to  be  formed,  and  I 
put  the  plastic  composition  for  such  next  block  up  against 
the  tar-paper  joint,  and  proceed  with  the  formation  of  the 
new  block  until  it  is  completed.  In  this  manner  I  proceed 
until  the  payement  is  completed,  interposing  tar-paper  be- 
tween the  several  joints,  as  described. 

The  paper  constitutes  a  tight  waterproof  joint,  but  it  al- 
lows the  several  blocks  to  heave  separately  from  the  effects 
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of  frost,  or  to  be  raised  or  removed  separately,  whenever 
occasion  may  arise,  without  injury  to  the  adjacent  blocks. 

The  paper,  when  placed  against  the  block  first  formed, 
does  not  adhere  thereto,  and  therefore  the  joints  are  always 
free  between  the  several  blocks,  although  the  paper  may 
adhere  to  the  edges  of  the  block  or  blocks  formed  after  the 
same  has  been  set  up  in  its  place  between  the  joints. 

[In  such  cases,  however,  where  cheapness  is  an  object, 
the  tar-paper  may  be  omitted,  and  the  blocks  formed  with- 
out interposing  anything  between  their  joints,  as  previously 
described. 

In  this  latter  case  the  joints  soon  fill  up  with  sand  or  dust, 
and  the  pavement  is  rendered  sufficiently  tight  for  many 
purposes,  while  the  blocks  are  detached  from  each  other, 
and  can  be  taken  up  and  relaid  each  independent  of  the  ad- 
joining blocks.] 

What  I  claim  as  new,  and  desire  to  secure  by  letters 
patent,  is — 

1.  A  concrete  pavement  laid  in  detached  blocks  or  sec- 
tions, substantially  in  the  manner  shown  and  described. 

2.  The  arrangement  of  tar-paper  or  its  equivalent  between 
adjoining  blocks  of  concrete,  substantially  as  and  for  the 
purpose  set  forth. 

Those  passages  in  the  specifications  inclosed  in  brackets, 
were  subsequently  disclaimed  by  the  patentee  in  due  form. 

Wheaton  &  Scrivner,  for  complainants. 

C.  E.  Parker,  J.  M.  Sha/ter,  and  E.  If.  Duprey,  for  defend- 
ants. 

Sawyer,  Circuit  Judge.  In  this  suit  is  involved  the  con- 
struction of  the  patent  issued  to  John  J.  Schillinger,  for  au 
improvement  in  concrete  pavements.  This  patent  has  been 
before  me  on  several  occasions,  and  I  have  had  considerable 
difficulty  in  giving  it  a  satisfactory  construction.  Previous 
to  coming  before  me  it  was  at  various  times  before  Judge 
Blatchford,  and  Judge  Shipman,  each  of  whom  had  occa- 
sion to  construe  the  patent,  and  both  gave  it  a  construction 
wider  in  its  scope  than  I,  on  first  examination,  thought  it 
would  bear.  On  further  consideration  of  the  patent,  and 
^4  4.Unir  views  upon  the  point,  I  am  not  prepared  to  say 
re  confidence  that  their  construction  is  not  correct. 
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Judge  Blatchford  is  nndoubtedly  an  able  jurist,  and  the 
same  may  be  said  of  Judge  Sliipman.  The  decisions  of 
Judges  filatcbford  and  Shipman  are  looked  upon  by  the 
supreme  court  with  great  respect;  and  it  is  probable  that 
those  two  judges  have  tried  more  patent  cases  than  any 
other  two  judges  in  the  United  States  now  liviDg.  I  have, 
therefore,  felt  very  great  diffidence  in  dissenting  from  them 
in  the  construction  of  a  patent. 

On  former  trials  of  cases  involving  the  rights  of  the  com- 
plainant under  this  patent,  I  gave  it  a  more  limited  construc- 
tion than  that  adopted  by  the  distinguished  judges  men- 
tioned. They  do  not  hold  it  necessary,  that,  .during  the 
process  of  formation  of  the  pavement  constructed  under 
the  Schillinger  pavement,  there  should  .be  interposed  be- 
tween the  blocks  anything  which  should  permanently 
remain.  In  the  previous  cases  before  me,  I  instructed  the 
jury  that,  for  the  purpose  of  d3termining  the  question  of  in- 
jfringement  in  those  cases,  there  should  be  something,  either 
tar- paper  or  its  equivalent,  permanently  interposed  between 
the  joints.  Under  the  construction  given  to  the  patent  by 
Judge  Blatchford,  and  also  by  Judge  Shipman,  there  can 
be  no  doubt  but  that  this  patent  has  been  infringed  by  the 
respondents  in  both  the  case  of  The  Caiifornia  Artificial 
Stone  Paving  Company  v.  Perinea  and  the  case  of  The  Cali- 
fornia Artificial  Stone  Paving  Company  v.  Molitor;  and  I 
think,  after  fall  consideration,  that,  even  under  the  more 
limited  construction  which  I  have  heretofore  adopted,  the 
respondents  in  both  these  cases  have  infringed. 

There  is  some  conflict  in  the  testimony  as  to  how  these 
pavements  were  constructed  by  the  respondents  in  both 
these  cases — as  to  whether  or  not  there  was  any  cutting  at 
all  at  the  joints  during  the  process  of  formation;  and  par- 
timilarly  in  the  Molitor  case,  it  is  claimed  that  no  cutting 
whatever  was  done  by  the  respondent.  I  have  gone  over 
the  testimony  on  that  subject  carefully,  and  I  am  satisfied 
that,  in  both  cases,  there  was  cutting  at  the  joints  by  means 
of  a  trowel  during  the  process  of  formation.  The  testi- 
mony of  Molitor,  in  his  case,  it  is  true,  is  directly  to  the 
contrary,  yet  his  testimony  is  somewhat  impeached,  and  I  am 
13 
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disposed  to  think  that  it  should  be  taken  with  some  grains  of 
allowance.  I  think,  by  a  careful  study  of  the  testimony  of 
Schalike,  alone,  who  is  Molitor's  foreman  and  one  of  his  prin- 
cipal witnesses,  it  is  apparent  that  they  did  do  cutting  with 
the  trowel.  He  superintended  the  construction  of  the  pave- 
xnent  which  was  laid  in  alleged  infringement  of  the  com- 
plainant's patent,  and  he  admits  that  there  was  cutting. 
Although  he  once  or  twice  states  that  there  ^as  no  use  of 
the  trowel  for  cutting,  yet,  under  cross-examination,  being 
pressed  by  complainant's  counsel,  he  says  he  cannot  tell 
whether  it  was  cut  through  or  not;  cannot  tell  how  deep  he 
cut;  is  at  a  loss  to  tell  what  was  done  in  that  regard.  Still, 
taking  his  whole  testimony  together;  it  is  manifest  there- 
from that  he  did  cut  with  a  trowel. 

There  are  some  other  witnesses,  it  is  true,  whose  testi- 
mony goes  to  support  that  of  Molitor;  but,  on  the  other 
hand,  the  complainant's  witnesses  positively  and  distinctly 
contradict  them.  Several  of  these  witnesses  of  complain- 
ant appear  to  be  men  of  intelligence,  capable  of  observing, 
some  of  them  having  had  experience  in  the  same  business; 
and  they  all  visited  the  place  where  the  respondent's  pave- 
ment was  being  laid,  expressly  to  observe  the  manner  in 
which  the  work  was  done,  and  examined  it  under  such  cir- 
cumstances as  would  be  likely  to  impress  upon  their  minds 
the  respondent's  mode  of  operation  and  construction. 
They  would  j)ot  be  likely  to  be  mistaken,  and  if  they  mis- 
state the  facts  they  must  be  willfully  at  fault;  and  they  all 
testify  distinctly  that  there  was  cutting  in  the  joints  during 
the  process  of  formation.  From  the  testimony  of  these 
witnesses  and  of  Schalike,  and  from  an  examination  of  the 
stones  which  were  taken  up  from  the  respondent's  pave- 
ments, referred  to  an^  presented  in  evidence,  I  am  satisfied 
that  there  was  such  cutting  in  the  Molitor  pavement,  as 
well  as  in  that  laid  by  Ferine. 

The  proces  of  laying  the  pavements  in  question  is  sub- 
stantially this:  One  section  having  been  formed,  a  scant- 
ling or  mold  is  laid  down  parallel  with  the  edge  of  the  com- 
pleted section,  and  at  a  distance  of  the  desired  width  of 
the  blocks,  and  the  bottom  course  of  coarser  material  is 
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put  in,  to  the  depth  of  about  three  inches,  and  tamped 
down  solid,  its  thickness  being  redaced  by  the  tapiping 
aboat  half  an  inch.  That  course  being  allowed  to  partially 
set,  a  trowel  is  afterwards  used  to  cut  out  the  blocks  into  the 
proper  lengths,  the  cutting  with  the  trowel  being  to  a 
greater  or  less  depth  according  to  the  character  of  the 
material  along  the  line  of  the  cut,  in  some  portions  the  cut 
being,  doubtless,  through  the  concrete;  while  in  other  por- 
tions, where  stones  are  encountered  in  the  gravel  so  large 
as  to  interfere  with  the  trowel,  the  incision  may  be  of  less 
or  even  little  depth.  This  makes  a  joint  in  the  partially  set 
material  so  tamped  solid;  and  into  the  open  joint  thus 
made,  when  the  concrete  has  partially  set,  is  floated  or 
rubbed  in  some  of  the  same  material  of  which  the  block  is 
composed.  Then  the  top  layer  or  surface,  composed  of 
finer  material  and  containing  more  cement,  is  laid  on, 
pressed  down  and  smoothed  over.  The  trowel  is  then  run 
through  on  the  B&iae  line  of  the  joints,  directly  over  the 
cutting  below,  and  probably,  as  a  general  proposition, 
passes  through  the  top  layer,  although  I  am  not  certain 
whether  or  not  that  is  always  the  case.  Parting-strips  are 
used  by  Molitor,  but  their  purpose  is  simply  to  keep  the 
different  colors  on  adjoining  blocks  from  blending.  After 
the  top  or  surface  layer  is  cut  with  the  trowel,  the  cuts  or 
joints  are  again  smoothed  or  floated  over,  and  a  joint- 
marker  (the  tongue  of  which  is  testified  by*  some  of  the 
witnesses  to  be  one  sixteenth  of  an  inch  in  depth,  and  by 
others  to  be  one  eighth  of  an  inch  in  depth)  is  run  over  the 
line  of  the  joints,  marking  off  the  block.  The  block  is 
thus  finished. 

This  Schillinger  patent  is  evidently  a  valuable  patent. 
Schillinger  was  the  first  man  who  ever^made  pavements  of 
this  character.  Immediately  after  its  discovery  it  went 
rapidly  into  very  general  use;  and  other  parties  began  to 
infringe.  The  first  infringers,  as  Judge  Blatchford  states, 
cut  joints  and  filled  them  in  with  pitch,  or  asphaltum.  In 
the  specification  of  the  Schillinger  patent  the  inventor  sets 
forth :  *'  With  the  joints  of  this  sectional  concrete  pavement 
are  combined  strips  of  tar-paper  or  equivalent  material,  ar- 
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ranged  between  the  several  blocks  or  sections  in  such  a 
manner  as  to  produce  a  suitable  tight  joint,  and  allow  the 
blocks  to  be  raised  separately  without  a£fecting  the  blocks 
adjacent  thereto."  By  Judge  Blatcbford  it  was  held,  that 
the  pitch  or  asphaltum  which  was  filled  into  the  cuts  along 
the  joints  effected  the  same  purpose  as,  and  was  the  equiv- 
alent of,  the  tar-paper. 

Infringers  then  tried  various  ingenious  methods  of  evad- 
ing the  patent.  The  next  course  adopted  w$is  the  filling  of 
the  cuts  or  joints  by  pouring  in  cement,  which  is  one  of  the 
component  parts  of  the  material  of  which  the  pavement  is 
formed,  in  the  same  way  that  the  pitch  or  asphaltum  had 
been  used.  This  was  held  to  be  an  equivalent  of  the  tar- 
paper,  and  an  infringement. 

Then  it  was  held,  that  it  was  not  necessary  that  there 
should  be  any  material  permanently  interposed  in  the  cuts 
or  joints,  but  that  if  the  joints  were  made  during  the  pro- 
cess of  formation  by  inserting  the  trowel  or  other  instru- 
ment, cutting  a  joint  substantially  as  was  done  in  this  case, 
then  the  complainant's  patent  was  infringed.  It  is  some- 
thing very  like  the  infringements  just  described  that  the 
respondents  in  these  cases  have  been  doing — filling  in  the 
cuts  with  concrete  composed  of  cement  and  fine  gravel  in 
equal  parts,  instead  of  with  pitch,  asphaltum,  or  cement. 

In  the  laying  of  this  pavement  by  these  respondents,  the 
first  course  of  coarser  material  being  tamped  down  solid 
and  allowed  to  partially  set,  is  then  in  a  solid  condition;  is 
compact;  and  when  the  trowel  is  run  through,  it  makes  an 
open  joint  to  the  extent  to  which  it  cuts.  Instead  of  pour- 
ing pitch,  tar,  asphaltum  or  cement  into  the  open  joint 
thus  made,  the  respondent,  in  each  of  these  cases,  simply 
takes  an  instrument  called  a  float,  and  smooths  over  and 
floats  into  the  cut  the  material  on  the  top  which  has  par- 
tially set,  and  which  is  composed  partly  of  cement  and 
partly  of  gravel — that  is  to  say,  the  same  material  partially 
set  of  which  the  layer  of  the  block  is  composed.  This 
material  does  not  connect  the  adjoining  blocks  so  perfectly 
as  cement  would,  because  the  cement  would  bind  them  to- 
gether more  strongly;  and  this  composite  material  is  not 
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tamped  in,  but  goes  in  loosely;  and  the  material  in  the 
joint  is,  therefore,  in  a  very  different  condition  from  the 
like  material  which  is  tamped  down  in  the  body  of  the 
blocks.  It  is  floated  loosely  into  the  joint  when  the  mate- 
rial of  the  block  has  partially  set,  so  that  it  is  in  a  different 
state  of  consistency,  not  likely  to  attach  itself  firmly  to  and 
be  solid  with  the  adjoining  material  in  the  blocks.  The 
material  in  the  joint,  therefore,  is  not  homogeneons  with 
the  material  composing  the  blocks;  its  structure  is  dif- 
ferent; it  is  less  compact;  looser  in  its  texture;  it  is  less 
adhesive;  it  is  less  permanent;  it  has  entered  the  opening 
in  a  different  state  of  consistency;  it  is  different  in  its 
chemical  structure,  tke  material  having  partially  set;  it  is 
matter  interposed  in  the  joint  made  in  the  process  of  forma- 
tion; and  I  do  not  see  why  it  does  not  answer  the  purpose 
of  cement,  or  asphaltum,  or  pitch,  or  of  the  tar-paper. 
There  is  an  open  joint  made  by  the  trowel  in  the  process  of 
formation,  and  it  is  filled  by  the  substance  interposed, 
which  does  not  adhere  so  firmly  but  that  the  pavement  is 
much  weaker  along  the  line  of  the  joint  than  in  any  other 
place.  Although  this  interposed  substance  may  in  some 
degree  adhere  to  the  edges  of  the  adjoining  blocks,  the  re- 
spondents get,  to  some  extent,  at  least,  the  benefit  referred 
to,  and  the  further  benefit  of  controlling  the  cracking  from 
contraction  of  the  concrete  composing  the  pavement. 

One  of  the  great  objections  to  the  solid  concrete  pave- 
ments made  before  SchiUinger's  invention  was,  that  it 
cracked  irregularly;  and  one  of  the  chief  advantages  of 
his  invention,  as  shown  by  the  testimony  in  these  cases,  is, 
that  the  openings  resulting  from  shrinkage  come  along  the 
line  of  the  joints,  and  the  blocks  themselves  do  not  crack, 
although  that  advantage  is  not  set  forth  in  the  patent.  In 
the  pavements  constructed  by  the  respondents  this  result  has 
been  attained;  and  it  has  been  admitted  by  the  respondents 
in  one  case  in  this  court,  in  which  this  Schillinger  patent 
has  been  in  question,  that  the  object  of  running  the  trowel 
through  at  the  joints  was  to  so  weaken  the  pavement  along 
these  lines  as  to  control  the  cracking,  and  leave  the  blocks 
as  marked  off  unbroken.    This  is  clearly  an  infringement, 
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for  tbe  patentee  is  entitled  to  all  the  benefits  which  resnlt 
from  his  invention,  whether  he  has  specified  all  the  ben- 
efits in  his  patent  or  not.  So  in  heaving  from  frost,  and  iii 
taking  up  the  pavement,  the  breakage  would  be  likely  to  be 
along  the  same  line. 

The  conclusion  at  which  I  have  arrived  from  an  examina- 
tion of  all  the  evidence  in  these  cases  is,  then,  that  in  the 
pavements  laid  by  the  respondents  in  each  of  these  cases 
there  are  open  joints  made  between  the  blocks  during  the 
process  of  formation,  into  which  is  interposed  material 
which  remains  there  permanently;  and  the  view  that  I  take 
of  it  is,  that  that  material  is,  in  some  degree,  the  equivalent 
of  t^he  tar-paper,  and  gives,  to  some  considerable  extent,  at 
least,  the  advantages  of  the  Schillinger  invention. 

In  my  judgment,  based  upon  the  testimony  and  my  own 
observation  of  the  specimens  of  blocks  exhibited  in  the 
case,  the  respondents'  pavements  thus  made  are  not  equal 
to  the  Schillinger  pavement;  but,  then,  the  respondents 
make  pavements  which  are  practical  pavements,  in  which 
the  cracking  resulting  from  shrinkage  is  controlled  by  the 
joints  made  in  the  process  of  formation,  and  in  which,  to 
some  extent,  the  blocks  can  be  removed  without  injury  to 
the  adjoining  blocks,  although  not  so  completely  as  in  the 
case  of  the  Schillinger  pavement.  The  respondents  con- 
struct practical  pavements,  which  can  be  made  cheaper  than 
those  made  under  the  Schillinger  patent,  having  to  some 
extent  the  same  advantages,  obtained  by  substantially  the 
the  same  means,  and,  therefore,  come  in  competition  with 
the  complainant,  and  to  a  considerable  extent  supersede 
his  patented  pavement.  Therefore,  even  under  the  con- 
struction which  I  have  heretofore  given  to  this  patent,  al- 
though narrower  than  that  which  has  been  given  to  it  by 
the  eminent  judges  whom  I  have  named,  I  think  these 
pavements,  laid  by  both  Ferine  and  Molitor,  are  infringe- 
ments upon  the  Schillinger  patent. 

There  may  be  some  advantage  in  the  bevelled  joints 
claimed  to  be  used  by  Molitor;  but  if*  so,  his  pavement 
still  embraces  the  Schillinger  invention,  if  my  view  is  cor- 
rect, and  he  is,  therefore,  an  infringer. 
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In  the  Molitor  pavement,  a  portion  of  which  was  taken 
np,  and  some  of  the  blocks  introduced  as  exhibits,  the 
thickness  of  the  upper  course  of  fine  material  is  not  more 
than  half  an  iuch,  and  that  contains,  substantially,  nearly 
all  the  strength  of  the  block,  for  the  lower  course  of  ma- 
terial in  these  specimens  is  of  such  an  inferior  character, 
that  it  can  be  crumbled  to  pieces  by  rubbing  with  the  fingers. 
Yet  even  this  is  weakened  by  the  cutting  of  joints  with  a 
trowel,  as  before  described.  If,  theu,  the  lower  course  is 
of  such  a  crumbling  character,  either  on  account  of  not 
containing  a  sufficient  quantity  of  cemeut,  or  because  of  not 
being  properly  tamped,  and  there  is  no  cutting  of  the  joints 
in  that  upper  course  with  the  trowel,  the  mere  marking  of 
that  top  layer  to  the  extent  to  which  the  marker  goes  in 
would  probably  control  the  cracking.  If  the  tongue  of  the 
marker  will  cut  the  upper  layer  to  a  depth  of  one  eighth,  or 
eyen  one  sixteenth  of  an  inch,  then,  the  entire  thickness  of 
that  upper  layer  being  but  half  an  inch,  it  is  probable  that 
that  incision  would  be  sufficient  to  control  the  cracking  of ' 
that  upper  layer;  and  as  that  layer  is  the  most  substantial 
part  of  the  block,  that  marking  might,  and  probably  would, 
be  sufficient  to  control  the  cracking  of  the  entire  block. 

In  my  view,  therefore,  the  respondents  in  these  two 
cases.  Ferine  and  Molitor,  have  both  so  constructed  their 
pavements  as  to  gain  the  advantages  secured  to  the  com- 
plainant by  the  Schillinger  patent,  and  by  substantially  the 
same  means;  and  they  are,  therefore,  infringers  of  that 
pat-ent. 

In  both  these  cases  the  preliminary  injunctions  hereto- 
fore issued  will  be  continued  in  force,  and  a  decree  entered 
for  complainant  in  accordance  with  the  views  expressed. 


200  The  Gleneabne.  [Dist.  CL 

Opinion  of  the  Court — Deady,  J.  [May, 


The  Gleneabne — P.  F.  H.  Hastie,  Claimant. 

DidTRioT  Court,  Distbict  op  Oregon. 
May  7,  1881. 

1.  Pilotage  on  the  CJolumbia  and  Wallambt  Rivers. — By  the  lawa  of 

Oregon,  the  waters  of  the  Columbia  and  Wallamet  rivera  are  a  pilot 
ground,  upon  which  a  licensed  pilot  is  entitled  to  so  much  per  foot  draft 
of  the  vessel  piloted,  for  his  services,  without  reference  to  the  distance 
they  may  be  required;  and  if  such  pilot  first  offers  his  services  to  a  sea- 
going vessel  upon  such  waters  and  is  refused,  he  is  entitled  to  recover 
half-pilotage;  the  Oleneame^  a  sea-going  vessel  of  six  hundred  tons  bur- 
den, and  sixteen  and  a  half  feet  draft,  being  at  Astoria,  in  charge  of  a 
Washington  Territory  pilot,  licensed  for  the  Columbia  river  only,  and 
bound  on  a  voyage  to  Portland,  was  spoken  by  an  Oregon  pilot,  who 
offered  his  services  to  conduct  her  to  Portland,  which  offer  was  refused: 
Heldy  that  the  vessel  might  take  either  pilot  while  on  the  Columbia 
river,  but  as  only  the  Oregon  one  was  entitled  to  pilot  her  on  the  Wal- 
lamet river,  his  offer  was  a  valid  tender,  so  far,  of  pilot  service,  upon  the 
refusal  of  which  the  vessel  became  liable  to  him  for  half-pilotage. 

2.  Half-pilotage. — Where  the  pilot  law  provides  that  an  offer  of  pilot  serv- 

ice, if  refused,  shall  entitle  the  pilot  to  half -pilotage,  such  offer  and  re- 
fusal, in  law,  create  an  obligation  or  contract  to  pay  such  half -pilotage, 
which  may  b-^  enforced  in  the  admiralty  against  the  owner  or  vessel. 

Before  Deadt,  District  Judge. 

Erasmus  D,  ShcUttick,  for  libellant. 

John  W.  WhaUey  and  Rufus  Mallory,  for  defendant. 

Deady^  J.  Philip  Johnson  brings  this  suit  against  the 
bark  Glenearne,  a  foreign  vessel  of  six  hundred  tons  burden 
and  sixteen  and  one  half  feet  draft,  to  enforce  the  payment  of 
thirty-three  dollars  alleged  to  be  due  him  as  half-pilotage  un- 
der the  pilot  laws  of  Oregon  relating  to  pilots  and  pilotage  on 
the  Columbia  and  Wallamet  rivers,  between  Astoria  and  the 
head  of  navigation,  upon  the  ground,  as  he  alleges  in  his 
libel,  that  on  March  2,  1881,  he  was  a  duly  licensed  pilot 
under  the  laws  and  upon  the  waters  aforesaid,  when  said 
vessel  was  lying  at  Astoria,  bound  on  a  voyage  to  Portland 
without  having  a  pilot  authorized  to  make  such  voyage  on 
board  or  having  been  spoken  by  such  an  one,  and  the  libel- 
lant then  and  there  offered  his  services  as  such  pilot  to  the 
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master  of  said  vessel,  to  pilot  her  to  Portland,  which  offer 
was  not  accepted  but  refased. 

The  answer  of  the  master  and  claimant,  P.  F.  H.  Hastie, 
admits  the  allegations  of  the  libel,  except  the  one,  that  he 
was  without  a  pilot  when  the  libellant  tendered  his  services; 
and  alleges  that  the  bark  was  then  under  charge  of  Albert 
Betts,  a  duly  licensed  pilot  for  the  waters  of  the  Columbia 
river,  under  the  pilot  law  of  Washington  Territory,  ap- 
proved November  9,  1871,  who  thereafter  piloted  said  ves- 
sel to  the  mouth  of  the  Wallamet  river,  from  whence  she 
proceeded  to  Portland  with  said  Betts  on  board. 

The  answer  is  excepted  to  for  insu£Bciency  instead  of  ir- 
relevancy, but  the  exceptions  were  argued  as  if  taken  for 
the  latter  cause,  and  will  be  so  considered. 

In  equity  or  admiralty  an  exception  for  insufficiency  does 
not  question  or  challenge  the  materiality  or  relevancy  of  the 
answer  as  a  defence,  but  only  its  fullness  or  explicitness  as 
a  response  to  the  bill  or  libel.  If  the  answer  or. any  article 
of  it  is  sufficient  as  a  response  but  not  a  defence  to  the  libel, 
the  exception,  which  is  then  equivalent  to  a  demurrer  at  law, 
should  be  taken  for  irrelevancy  or  impertinence.  (  TIte  Call" 
fornia,  1  Saw.  465;  S.  C,  Adm.  R.  30;  Ben.  Adm.,  sees.  466- 
471.) 

The  pilot  laws  of  Oregon  provide  that  the  waters  of  the 
Columbia  river  below  Astoria  shall  constitute  a  pilotage 
ground  for  which  pilots  shall  be  licensed  by  a  board  of 
commissioners,  who  shall  receive  such  compensation  for  their 
services  thereon  as  the  law  prescribes;  and  that  the  waters 
of  the  Columbia  and  Wallamet  rivers  ''  from  Astoria  to  the 
head  of  navigation"  shall  constitute  another  pilot  ground 
for  which  pilots  shall  be  licensed  by  the  same  authority  and 
receive  "fees  for  the  same  amount  of  pilotage"  as  the  bar 
pilots.  (Or.  Laws,  sec.  7,  p.  706.)  Under  this  provision 
it  is  understood  that  the  commissioners  have  prescribed 
the  fees  of  river  pilots  in  proportion  to  the  compensation 
allowed  by  law  to  bar  pilots,  whicb,  in  the  case  of  The  Olen- 
eame  are  admitted  to  be  four  dollars  per  foot  draft  for  full 
pilotage. 

A  vessel  is  not  absolutely  required  to  take  a  pilot  on 
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either  groiiiid,  but  in  the  case  of  an  offer  and  refusal  of 
pilotage,  the  vessel,  when  bound  in  to  Astoria,  is  liable  for 
full  pilotage,  and  when  bound  out  one  half.  (Or.  Laws, 
sec.  16,  p.  708);  and  the  river  pilot  ''who  shall  first  speak 
any  sea*goiug  vessel  ascending  or  descending  the  river 
above  Astoria,  shall,  whether  such  vessel  want  such  pilot  or 
not,  be  entitled  to  half-pilotage  fees."  (Or.  Laws,  sec.  12, 
p.  707);  provided,  such  vessel  is  then  not  under  tow.  (Id. 
sec.  27,  p.  710.) 

Claims  for  pilotage  are  cases  of  admiralty  jurisdiction  and 
they  may  be  enforced  either  against  the  owner  or  the  vessel. 
An  offer  and  refusal  of  pilotage  services  under  the  law  giv- 
ing half  fees  therefor  create  an  obligation  or  contract  upon 
the  part  of  the  owner  to  pay  the  same,  which  may  be  en- 
forced in  admiralty  against  him  or  the  vessel.  (Ben.  Adm., 
sees.  289-391;  The  Wright,  1  Deady,  597;  The  Calif omia,  1 
Saw.  467;  Steamship  Co.  v.  Joliffe,  2  Wall.  457;  Ex  parte 
McNiel,  laid.  242.) 

The  right  to  regulate  pilots  and  pilotage  on  the  navi- 
gable waters  of  the  United  States  belongs  to  congress,  as  a 
part  of  the  power  to  regulate  commerce.  But  it  has  been 
held  that  until  congress  exercises  such  power  the  subject 
may  be  regulated  by  the  several  states;  and  upon  that  im- 
pression, it  was  declared  by  congress,  in  section  4  of  the 
act  of  August  7,  1879  (1  Stat.  54;  sec.  4235  R.  S.),  that 
until  further  provision  was  made  by  it,  the  subject  should 
be  regulated  by  the  laws  of  the  states.  By  the  act  of  March 
2,  1837  (5  Stat.  153;  sec.  4236  R.  S.),  congress  provided 
that  a  vessel  upon  waters  that  are  the  boupdary  between 
two  states  may  take  a  pilot  from  either.  (Gibboris  v.  Ogden^ 
9  Wheat.  207;  Cooley  v.  Board  of  Wardens,  12  How.  316; 
Ex  parte  ilcNid,  13  Wall.  236;  The  Panama,  1  Deady,  31.) 

Therefore,  when  the  Olenearne  was  at  Astoria  bound  up 
the  Columbia  river,  she  was  on  pilotage  ground,  subject  to 
the  laws  of  both  Oregon  and  Washington,  and  might,  so 
far,  take  a  pilot  from  either,  after  declining  the  services  of 
one  from  the  other,  without  becoming  liable  for  half-pilot- 
age to  the  latter.  And  so  far  as  the  navigation  of  the  Co- 
lumbia river  is  concerned,  this  is  a  sufficient  answer  to  the 
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libellant's  claim,  independent  of  the  fact  that  the  Washing- 
ton  Territory  pilot  first  offered  his  services. 

But  the  Gleneartie  was  then  bonnd  on  a  voyage  to  Port- 
land, which  involved  the  navigation  of  the  Wallamet  river 
for  a  distance  of  twelve  miles.  Upon  this  portion  of  the 
pilotage  ground  between  Astoria  and  Portland  this  act  of 
congress  does  not  apply,  and  the  Washington  Territory  pilot 
was  not  qualified  to  act. 

It  follows,  that  when  the  libellant  offered  his  services  to 
the  Gleneame  to  conduct  her  over  his  pilotage  ground,  to 
wit,  from  Astoria  to  Portland — practically  the  head  of  nav- 
igation on  the  Wallamet  river  for  sea-going  vessels — there 
was  no  pilot  on  board  to  take  charge  from  the  mouth  of 
such  river  to  Portland,  and  so  much  of  the  voyage  was 
actually  made  without  a  licensed  pilot.  If  the  libellant  had 
offered  his  services  at  the  mouth  of  the  Wallamet  river 
to  pilot  the  vessel  to  Portland,  there  is  no  doubt  that  he 
would  have  been  entitled  to  take  charge,  and,  if  refused,  to 
claim  half-pilotage,  and  this  is  practically  admitted. 

But  the  pilotage  ground  between  Astoria  and  Portland  is 
not  divided  into  parts  ox  sections,  and  the  compensation  for 
pilot  services  upon  or  over  it  is  not  so  much  per  mile,  or  in 
proportion  to  the  distance  navigated,  but  so  much  a  foot — 
according  to  the  draft  of  the  vessel — ^be  the  distance  more 
or  less. 

When  the  libellant  offered  his  services  to  the  master  of 
the  Gleneame  at  Astoria  he  was  on  his  pilotage  ground,  and 
thereby  he  became,  entitled  to  pilot  the  vessel,  at  least  from 
the  mouth  of  the  Wallamet  to  Portland,  or  to  receive  half- 
pilotage — two  dollars  a  foot— ^therefor,  if  his  offer  was 
declined. 

The  master  was  not  bound  to  take  the  Washington  Terri- 
rory  pilot,  although  he  was  the  first  to  speak  theVessel,  but 
might,  in  any  case,  do  so,  if  he  chose,  as  far  as  the  mouth 
of  the  Wallamet,  for  which  service  he  would  be  entitled  to 
pilotage  according  to  the  law  of  the  territory.  But,  not- 
withstanding, he  was  bound  to  take  the  Oregon  pilot  over 
that  portion  of  the  voyage  or  pilotage  ground  within  the 
limits  of  the  state  Of  Oregon,  or  pay  him  half-pilotage,  on 
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account  of  the  offer  and  refusal.  Between  Astoria  and 
Portland  the  Columbia  and  Wallamet  rivers  are  a  pilotage 
ground  for  the  Oregon  river  pilots,  but  the  pilotage  ground 
of  the  Washington  pilots  stops  at  the  mouth  of  the  latter. 
By  the  employment  of  an  Oregon  pilot  at  Astoria  the  voy- 
age between  the  two  places  may  be  made  with  one  pilot  and 
for  one  pilotage.  But  if  the  master  chooses  to  incur  the 
expense  of  double  pilotage,  he  may  employ  a  Washington 
pilot  from  Astoria  to  the  mouth  of  the  Wallamet,  and  an 
Oregon  pilot  from  thence  to  Portland.  But  he  can  not 
evade  the  offer,  or  its  effect,  of  the  Oregon  pilot  to  conduct 
bis  vessel  over  any  part  of  his  pilot  ground  within  the  ex- 
clusive jurisdiction  of  his  state  by  employing  a  Washington 
pilot  on  the  Columbia  river  to  conduct  him  to  the  Wallamet 
and  from  there  accompany  him  to  Portland. 

The  libellant  is  entitled  to  recover  the  amount  claimed, 
with  legal  interest  and  costs. 

The  libel  of  James  Strang  against  this  vessel  for  a  similar 
cause  was  heard  with  the  preceding  one.  The  suit  is 
brought  to  enforce  the  payment  of  thirty-three  dollars, 
alleged  to  be  due  the  libellant  as  half-pilotage  upon  an  offer 
to  pilot  the  OUneanxe,  on  March  23,  1881,  from  Portland  to 
Astoria,  and  a  refusal  to  accept  the  same. 

The  offer  was  made  on  the  return  trip  of  the  vessel  to 
Astoria,  and  was  declined,  for  the  reason  given  in  Philip 
JohusorCs  case — that  she  was  then  in  charge  of  Albert  Betts, 
a  Washington  Territory  pilot,  who  had  been  employed  at 
Astoria  to  conduct  her  the  round  voyage  on  the  Columbia 
river. 

But  this  did  not  prevent  the  libellant  from  making  a  valid 
and  effective  tender  of  his  services  for  the  navigation  of  the 
Wallamet  river,  at  least.  The  vessel  was  on  the  libellant*s 
pilotage  ground,  and  not  in  the  charge  of  a  qualified  pilot. 
The  libellant  was  qualified  to  pilot  her  to  Astoria,  and  en- 
titled to  do  so  to  the  Columbia  river,  or  to  receive  half- 
pilotage  for  the  offer  and  refusal  of  his  services  in  this 
respect. 

There  must  be  a  decree  for  the  libellant  for  the  sum 
claimed,  and  interest  and  costs. 
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A.  S.  McWiLLiAMS  V.  J.  R.  Withington. 

CiECiJiT  CouBT,  District  of  Nevada. 
May  9,  1881. 

1.  Time  Pctschasb  tbom  State— Sale — ExEcrTioN. — The  interest  which  a 

person  has  under  a  time  purchase  from  the  state,  while  the  contract  re- 
mains in  force,  is  property  subject  to  levy  and  sale  upon  execution. 

2.  Same — Right  of  Purchaser — The  purchaser  at  such  sale  has  a  right  to 

make  the  annual  payments  and  perfect  the  title. 

3.  Same — Duty  of  Mortoagob, — In  the  absence  of  any  false  representa- 

tions as  to  the  extent  of  his  interest  or  contract  at  the  date  of  the  mort- 
gage under  which  the  property  is  sold,  it  is  not  the  duty  oi  the  mort- 
gagor to  perfect  the  title  by  making  the  annual  payments. 

4.  Same— Failure  of  Title. — The  proper  remedy  of  a  purchaser  at  execu- 

tion sale  is  by  motion  in  the  same  suit,  in  case  of  total  failure  of  title. 
6.  Same — Sams. — Section  1300  of  the  compiled  laws  of  Nevada  is  a  rule  of 
decision  by  which  this  court  must  be  governed. 

Before  Sawyeb,  Circuit  Judge,  and  Hillteb,   District 

Judge. 

Kirkpatiick  dk  Stephens,  for  plaintiff. 

Robert  M.  Clarke^  for  defendant. 

By  the  Court,  Hillyer,  District  Judge.  This  is  a  mo* 
tion  to  yacate  the  satisfaction  of  judgment  entered  herein, 
set  aside  the  sale,  and  remit  the  judgment  to  the  extent 
of  four  thousand  dollars. 

It  is  based  upon  a  petition,  and,  by  agreement  of  coun- 
sel, has  been  submitted  upon  the  petition  and  the  answer 
thereto. 

The  petition  presented  a  case  of  total  failure  of  title,  and 
a  demurrer  to  it  was  overruled. 

The  answer  makes  the  following  case,  which  is  agreed  to 
as  true. 

The  property  was  sold  by  the  marshal  September  3, 1879, 
and  at  that  time  Withington,  the  defendant,  had  entered 
into  a  time  contract  with  the  state  of  Nevada  under  section 
3820  of  the  compiled  laws  for  its  purchase,  and  had  made 
at  least  one  annual  payment.  The  contract  was  still  in 
force.     Mc Williams  bought  the  property  for  four  thousand 
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dollars,  and  on  receipt  of  two  thousand  dollars  in  addition, 
entered  satisfaction  of  the  whole  judgment  on  October  9, 
1879,  and  in  March,  1880,  received  the  marshal's  deed. 

On  November  17,  1879,  no  annual  payment  having  been 
made  by  either  Mc Williams  or  Withington,  the  state,  as  it 
had  a  right  to  do  under  the  law,  sold  the  lands  to  other  par- 
ties and  issued  patents  about  December  16,  1879,  so  that  at 
the  date  of  the  marshal's  deed  Withington  had  no  interest 
in  the  property. 

The  petitioner  avers  that  he  has  been  unable  to  obtain 
possession  "  by  reason  of  the  fact  that  said  Withington  had 
no  title  or  interest  therein  or  thereto,  and  the  same  was  not 
subject  to  sale  as  the  property  of.  said  Withington." 

The  interest  which  a  person  has  under  a  time  purchase 
from  the  state  while  the  contract  remains  in  force  is,  in  my 
judgment,  property  subject  to  sale  upon  execution. 

It  is  such  an  interest  as  the  supreme  court  of  Nevada  de- 
scribe in  Barnes  v.  Sabron,  10  Nev.  240,  as  follows:  **To 
this  land  he  (plaintiff)  has  the  beneficial  estate  or  interest, 
as  well  as  the  possession,  and  as  such  equitable  owner  and 
actual  possessor  is  entitled  to  eujoy  all  the  incidents  to  the 
land  (a  water  right)  and  its  ownership,  as  well  as  the  land 
itself." 

And  in  Page  v.  Bogers,  31  Cal.  306,  it  was  held  that  both 
before  and  after  the  time  for  redemption  had  expired,  the 
purchaser  at  an  execution  sale  had  an  equitable  estate 
which  could  be  seized  and  sold  on  execution.  (See  People 
V.  Shearer,  30  Cal.  648  and  cases  cited;  Witherapoon  v.  Dun- 
can, 4  Wall.  219.) 

Lands  in  the  new  states  have  always  been  held  to  be  tax- 
able by  the  state  before  they  are  patented,  if  they  have 
been  purchased  from  the  United  States;  ''and,  indeed," 
says  Mr.  Justice  McLean,  in  delivering  the  opinion  of  the 
supreme  court  in  Carrol  v.  Safford,  "in  Ohio  under  the 
credit  system,  lands  were  taxed  after  the  expiration  of  five 
years  from  the  time  of  their  purchase,  although  they  had 
not  been  paid  for  in  full."  (3  How.  469.  See  also  People 
V.  Shearer,  30  Cal.  648,  and  cases  cited;  WUherspoon  v. 
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Duncan,  4  Wall.  219;  Hvglm  v.  U.  S.,  Id.  232;  U.  M.  dk 
M.  Co,  V.  Davberg,  2  Saw.  455.) 

At  the  date  of  this  sale  by  the  marshal,  Withington  had 
entered  into  a  contract  with  the  state  of  Nevada  for  the  pur- 
chase of  this  land,  the  price  was  agreed  upon,  and  he  had 
paid  a  portion  of  the  purchase  money  and  was  to  pay  the 
rest  in  annual  instalments,  and  to  have  a  deed  upon  making 
the  last  payment.  He  had  the  actual  possession,  and  was  in 
receipt  of  every  benefit  which  would  have  come  to  him  from 
full  ownership.  That  he  had  a  valuable  interest  in  the 
land  it  needs  no  argument  to  prove.  He  or  his  successor 
in  interest  was  the  only  man  in  the  world,  so  long  as  he  kept 
/the  contract  in  force,  who  had  a  right  to  make  the  payments 
and  preserve  his  interest.  To  the  extent  of  his  payments 
already  made  he  had  a  pecuniary  interest  which  would  in- 
crease each  year  until  the  contract  was  performed  and  the 
patent  delivered.  At  the  close  and  after  he  had  fully  paid 
for  the  land  but  had  not  received  his  patent,  he  would  still 
have  but  the  equitable  title,  but  it  would  be  such  an  equi- 
table title  as  virtually  to  constitute  him  the  owner.  The 
•di£ference  between  his  position  then  and  before,  while  his 
contract  remained  in  force,  was  in  degree  only.  He  had 
purchased  the  land  and  had  agreed  to  pay  the  price  in  in- 
stalments. So  long  as  he  lived  up  to  his  agreement  he  was 
entitled  to  the  possession  and  the  whole  beneficial  owner- 
ship.    {Barnes  v.  Sahron,  supra.) 

If  Withington  had  a  vendible  interest  at  the  date  of  the 
sale,  as  I  think  clear,  and  there  was  no  fraud,  and  we  cannot, 
in  the  absence  of  proof,  presume  any,  the  whole  matter  is 
narrowed  down  to  this  question,  whether  it  was  the  duty  of 
Withington  to  continue  to  make  payments  to  the  state  after 
the  sale?  and  if  not,  did  the  right  to  do  so  pass  by  the  sale 
to  the  plainti£f  Mc Williams  ? 

In  the  absence  of  any  misrepresentation  on  the  part  of 
the  defendant,  as  to  the  extent  of  his  interest  at  the  date  of 
the  mortgage,  I  cannot  see  upon  what  principle  he  would 
be  bound  to  go  on  with  his  annual  payments.  So  long  as 
the  property  remained  his  under  the  contract,  it  would  be 
of  interest  to  him  to  pay  the  instalments  as  they  fell  due. 
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but  after  the  property  was  sold  the  case  would  be  different. 
I  do  not  see  that  he  would  be  any  more  bound  to  continue 
the  payments  than  in  case  he  had  assigned  his  interest  in 
the  contract  voluntarily.  And  clearly  in  that  case  it  would 
take  a  new  personal  contract  on  his  part  at  the  time  to  en- 
able his  assignee  to  compel  him  to  make  the  payments. 
McWilliams  purchased  at  the  execution  sale  his  interest  in 
the  land,  which  included  the  right  to  compel  the  payments 
himself,  and  thus  perfect  the  title.  He  succeeded  to  the 
interest  of  Withington,  and  nothing  more.  The  right  of 
McWilliams,  the  purchaser  at  the  marshal's  sale,  to  go  on 
and  carry  out  the  contract  with  the  state,  seems  to  follow  as 
a  necessary  deduction  from  the  finding  that  the  interest 
of  Withington  was  subject  to  sale  under  execution. 
Where  there  had  been  a  sale  of  land  under  execution,  by  a 
mistaken  description  of  which  land  the  debtor.  Bouse,  was, 
and  for  a  long  time  had  been,  in  possession,  it  was  held, 
that  the  purchaser  had  an  equity,  which  could  be  enforced 
by  proper  proceedings,  and  that  whenever  a  party  is  in 
such  a  situation  as  to  be  entitled  to  call  for  a  specific  per- 
formance, he  then  has  such  an  interest  as  may  be  trans-- 
ferred  by  execution  sale,  ''and  as  a  matter  of  course/'  says 
the  court,  "when  the  law  once  annexes  to  the  debtor's 
interest  in  land  the  incident  of  transferability,  it  must 
manifestly  follow,  that  the  purchaser  will  immediately  suc- 
ceed to  and  occupy  the  status  of  him  whose  estate  the 
sheriff's  deed  purports  to  convey;  otherwise  the  statute 
respecting  execution  sales  would  be  utterly  inoperative  so 
far  as  regards  equitable  interest  in  land."  {Morgan  v.  Bouse^ 
63  Mo.  219.) 

In  Hodges  v.  Saunders^  17  Pick.  470,  it  was  held,  that  the 
benefit  of  an  agreement  made  by  the  defendant,  in  the 
nature  of  a  covenant  for  further  assurance,  passed  with  the 
estate  to  the  purchaser.  The  sale  was  an  official  sale  by  an 
administrator,  for  the  payment  of  debts,  and  the  estate 
passed  solely  by  force  of  the  statute,  and  not  by  reason  of 
any  interest  the  grantor  (administrator)  personally  had  in  it. 
An  assignee  under  a  sheriff's  sale  is  the  assignee  of  the 
original  party;  as  much  so  as  if  the  latter  had  assigned  to 
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him  directly.  (McCrady  ads.  Briahane^  1  Nott  &  M.  104; 
Bedwine  v.  Brotmi,  10  Ga.  311.) 

In  White  v.  WhUney,  3  Meto.  81,  it  was  held,  that  the 
purchaser  at  sheriff's  sale  of  the  equity  of  redemption  of  a 
mortgaged  estate  buys  the  whole  estate,  subject  to  the 
mortgage,  and  a  covenant  that  the  premises  are  free  from 
incumbrances  passes  to  him.  For  the  breach  of  this  cov- 
enant he  may  have  an  action.  ^'  It  was,"  says  the  court,  ''  a 
covenant  incident  to  the  estate,  made  for  its  security  and 
protection,  beneficial  to  the  person  to  whom  the  estate 
should  come,  but  to  no  other.  It  was  part  of  the  debtor's 
right,  title,  and  interest  in  the  premises."  The  legal  effect 
and  operation  of  the  sheriff's  deed  was  to  transfer  this  cov- 
enant to  the  purchaser. 

Where  the  covenant  runs  with  the  land,  it  is  immaterial 
whether  it  pass  by  deed  from  the  grantee  or  by  a  sheriff's 
deed.  The  grantee  in  the' sheriff's  deed  is  as  much  the 
assignee  of  such  a  covenant  as  though  the  conveyance  was 
made  by  the  covenantee  himself.  (Carter  v.  Ejc'r  o/Denman, 
3  Zab.  271.) 

It  seems  to  me  there  is  a  clear  analogy  between  the  case 
at  bar  and  these  just  cited.  In  Page  v.  Bogers,  supra,  at 
page  306,  in  illustrating  the  similarity  between  a  voluntary 
vendor  for  cash  with  a  covenant  to  convey  in  six  months 
and  a  defeasance  back,  and  an  involuntary  sale  of  a  debtor's 
interest  in  land  with  a  right  to  redeem,  the  court  said,  **  In 
the  case  of  the  voluntary  vendor  as  well  as  of  the  judgment 
debtor,  other  parties,  by  purchasing  his  interest  under  exe« 
cutions  or  upon  voluntary  sales,  could  acquire  his  interest 
and  defeat  the  estate  of  the  vendee,  by  performing  the  con- 
ditions as  well  as  in  the  case  of  redemptioners  under  exe- 
cution sales." 

Thus,  whenever  it  is  determined  that  a  debtor  has  an  in- 
terest in  land  which  is  subject  to  seizure  and  sale  under  ex- 
ecution, then  the  marshal's  certificate  of  sale  transfers  the 
whole  of  that  interest  to  the  purchaser,  of  whatsoever 
nature,  legal  or  equitable,  it  may  be.  If  equitable,  the  pur- 
chaser acquires  a  right  to  do  those  things  which  are  neces« 
sary  to  preserve  the  estate.     In  this  case  Mc Williams  pur- 
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The  Glenearne — P.  F.  H.  Hastie,  Claimant. 

District  Court,  District  op  Oregon. 
Mat  7,  1881. 

1.  Pilotage  on  the  Columbia  and  Wallamet  Rivers.— By  the  laws  of 

Oregon,  the  waters  of  the  Columbia  and  Wallamet  rivers  are  a  pilot 
ground,  upon  which  a  licensed  pilot  is  entitled  to  so  much  per  foot  draft 
of  the  vessel  piloted,  for  his  services,  without  reference  to  the  distaace 
they  may  be  required;  and  if  such  pilot  first  offers  his  services  to  a  sea- 
going vessel  upon  such  waters  and  is  refused,  he  is  entitled  to  recover 
half -pilotage;  the  OUneatTie,  a  sea-going  vessel  of  six  hundred  tons  bur- 
den, and  sixteen  and  a  half  feet  draft,  being  at  Astoria,  in  charge  of  a 
Washington  Territory  pilot,  licensed  for  the  Columbia  river  only,  and 
bound  on  a  voyage  to  Portland,  was  spoken  by  an  Oregon  pilot,  who 
offered  his  services  to  conduct  her  to  Portland,  which  offer  was  refused: 
Heldf  that  the  vessel  might  take  either  pilot  while  on  the  Columbia 
river,  but  as  only  the  Oregon  one  was  entitled  to  pilot  her  on  the  Wal- 
lamet river,  his  offer  was  a  valid  tender,  so  far,  of  pilot  service,  upon  the 
refusal  of  which  the  vessel  became  liable  to  him  for  half- pilotage. 

2.  HALF-riLOTAGE. — Where  the  pilot  law  provides  that  an  offer  of  pilot  serv- 

ice, if  refused,  shall  entitle  the  pilot  to  half -pilotage,  such  offer  and  re- 
fusal, in  law,  create  an  obligation  or  contract  to  pay  such  half -pilotage, 
which  may  b*^  enforced  in  the  admiralty  against  the  owner  or  vessel. 

Before  Deady,  District  Jndge. 

Erasmus  D.  ShcUtucky  for  libellant. 

John  W.  WhaUey  and  Bufus  Mallorj/y  for  defendant. 

Deadt^  J.  Philip  Johnson  brings  this  suit  against  the 
bark  Glenearne,  a  foreign  vessel  of  six  hundred  tons  burden 
and  sixteen  and  one  half  feet  draft,  to  enforce  the  payment  of 
thirty-three  dollars  alleged  to  be  due  him  as  half-pilotage  un- 
der the  pilot  laws  of  Oregon  relating  to  pilots  and  pilotage  on 
the  Columbia  and  Wallamet  riverSi  between  Astoria  and  the 
head  of  navigation,  upon  the  ground,  as  he  alleges  in  his 
libel,  that  on  March  2,  1881,  he  was  a  duly  licensed  pilot 
under  the  laws  and  upon  the  waters  aforesaid,  when  said 
vessel  was  lying  at  Astoria,  bound  on  a  voyage  to  Portland 
without  having  a  pilot  authorized  to  make  such  voytige  on 
board  or  having  been  spoken  by  such  an  one,  and  the  libel- 
lant then  and  there  offered  his  services  as  such  pilot  to  the 
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master  of  said  vessel,  to  pilot  her  to  Portland,  which  offer 
was  not  accepted  but  refused. 

The  answer  of  the  master  and  claimant,  P.  F.  H.  Hastie, 
admits  the  allegations  of  the  libel,  except  the  one,  that  he 
was  withoat  a  pilot  when  the  libellant  tendered  his  services; 
and  alleges  that  the  bark  was  then  under  charge  of  Albert 
Betts,  a  duly  licensed  pilot  for  the  waters  of  the  Columbia 
river,  under  the  pilot  law  of  Washington .  Territory,  ap- 
proved November  9,  1871,  who  thereafter  piloted  said  ves- 
sel to  the  mouth  of  the  Wallamet  river,  from  whence  she 
proceeded  to  Portland  with  said  Betts  on  board. 

The  answer  is  excepted  to  for  insufficiency  instead  of  ir- 
relevancy, but  the  exceptions  were  argned  as  if  taken  for 
the  latter  cause,  and  will  be  so  considered. 

In  equity  or  admiralty  an  exception  for  insufficiency  does 
not  question  or  challenge  the  materiality  or  relevancy  of  the 
answer  as  a  defence,  but  only  its  fullness  or  explicitness  as 
a  response  to  the  bill  or  libel.  If  the  answer  or. any  article 
of  it  is  sufficient  as  a  response  but  not  a  defence  to  the  libel, 
the  exception,  which  is  then  equivalent  to  a  demurrer  at  law, 
should  be  taken  for  irrelevancy  or  impertinence.  (  Tlie  Cali-- 
fornvxy  1  Saw.  465;  S.  C,  Adm.  R.  30;  Ben.  Adm.,  sees.  466- 
471.) 

The  pilot  laws  of  Oregon  provide  that  the  waters  of  the 
Columbia  river  below  Astoria  shall  constitute  a  pilotage 
ground  for  which  pilots  shall  be  licensed  by  a  board  of 
commissioners,  who  shall  receive  such  compensation  for  their 
services  thereon  as  the  law  prescribes;  and  that  the  waters 
of  the  Columbia  and  Wallamet  rivers  **  from  Astoria  to  the 
head  of  navigation"  shall  constitute  another  pilot  ground 
for  which  pilots  shall  be  licensed  by  the  same  authority  and 
receive  ''fees  for  the  same  amount  of  pilotage"  as  the  bar 
pilots.  (Or.  Laws,  sec.  7,  p.  706.)  Under  this  provision 
it  is  understood  that  the  commissioners  have  prescribed 
the  fees  of  river  pilots  in  proportion  to  the  compensation 
allowed  by  law  to  bar  pilots,  which,  in  the  case  of  The  Glen- 
earne are  admitted  to  be  four  dollars  per  foot  draft  for  full 
pilotage. 

A  vessel  is  not  absolutely  required  to  take  a  pilot  on 
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The  Glenearne — P.  F.  H.  Hastie,  Claimant. 

District  Court,  District  op  Oregon. 
Mat  7,  1881. 

1.  Pilotage  on  the  Colxtmbia  and  Wallamet  Rivers.— By  the  laws  of 

Oregon,  the  waters  of  the  Columbia  and  Wallamet  rivers  are  a  pilot 
ground,  upon  which  a  licensed  pilot  is  entitled  to  so  much  per  foot  draft 
of  the  vessel  piloted,  for  his  services,  without  reference  to  the  distance 
they  may  be  required;  and  if  such  pilot  first  offers  his  services  to  a  sea- 
going vessel  upon  such  waters  and  is  refused,  he  is  entitled  to  recover 
half -pilotage;  the  Qleneamey  a  sea-going  vessel  of  six  hundred  tons  bur- 
den, and  sixteen  and  a  half  feet  draft,  being  at  Astoria,  in  charge  of  a 
Washington  Territory  pilot,  licensed  for  the  Columbia  river  only,  and 
bound  on  a  voyage  to  Portland,  was  spoken  by  an  Oregon  pilot,  who 
offered  his  services  to  conduct  her  to  Portland,  which  offer  was  refused: 
Heldf  that  the  vessel  might  take  either  pilot  while  on  the  Columbia 
river,  but  as  only  the  Oregon  one  was  entitled  to  pilot  her  on  the  Wal- 
lamet river,  his  offer  was  a  valid  tender,  so  far,  of  pilot  service,  upon  the 
refusal  of  which  the  vessel  became  liable  to  him  for  half-pilotage. 

2.  Half- PILOTAGE.— Where  the  pilot  law  provides  that  an  offer  of  pilot  serv- 

ice, if  refused,  shall  entitle  the  pilot  to  half -pilotage,  such  offer  and  re- 
fusal, in  law,  create  an  obligation  or  contract  to  pay  such  half -pilotage, 
which  may  b*^  enforced  in  the  admiralty  against  the  owner  or  vessel. 

Before  Deadt,  District  Judge. 

Erasmtts  D,  ShcUiiick,  for  libellant. 

John  W.  JVhalley  and  Riifua  Mallory,  for  defendant. 

Deady^  J.  Philip  Johnson  brings  this  suit  against  the 
bark  Glenearne,  a  foreign  vessel  of  six  hundred  tons  burden 
and  sixteen  and  one  half  feet  draf t,  to  enforce  the  payment  of 
thirty-three  dollars  alleged  to  be  due  him  as  half-pilotage  un- 
der the  pilot  laws  of  Oregon  relating  to  pilots  and  pilotage  on 
the  Columbia  and  Wallamet  rivers,  between  Astoria  and  the 
head  of  navigation,  upon  the  ground,  as  he  alleges  in  his 
libel,  that  on  March  2,  1881,  he  was  a  duly  licensed  pilot 
under  the  laws  and  upon  the  waters  aforesaid,  when  said 
vessel  was  Ijdng  at  Astoria,  bound  on  a  voyage  to  Portland 
without  having  a  pilot  authorized  to  make  such  voyage  on 
board  or  having  been  spoken  by  such  an  one,  and  the  libel- 
lant  then  and  there  offered  his  services  as  such  pilot  to  the 
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master  of  said  yessel,  to  pilot  her  to  Portland,  which  offer 
was  not  accepted  but  refased. 

The  answer  of  the  master  and  claimant,  P.  F.  H.  Hastie, 
admits  the  allegations  of  the  libel,  except  the  one,  that  he 
was  withoat  a  pilot  when  the  libellant  tendered  his  services; 
and  alleges  that  the  bark  was  then  under  charge  of  Albert 
Betts,  a  duly  licensed  pilot  for  the  waters  of  the  Columbia 
river,  under  the  pilot  law  of  Washington  Territory,  ap- 
proved November  9,  1871,  who  thereafter  piloted  said  ves- 
sel to  the  mouth  of  the  Wallamet  river,  from  whence  she 
proceeded  to  Portland  with  said  Betts  on  board. 

The  answer  is  excepted  to  for  insufficiency  instead  of  ir- 
relevancy, but  the  exceptions  were  argued  as  if  taken  for 
the  latter  cause,  and  will  be  so  considered. 

In  equity  or  admiralty  an  exception  for  insufficiency  does 
not  question  or  challenge  the  materiality  or  relevancy  of  the 
answer  as  a  defence,  but  only  its  fullness  or  explicitness  as 
a  response  to  the  bill  or  libel.  If  the  answer  or. any  article 
of  it  is  sufficient  as  a  response  but  not  a  defence  to  the  libel, 
the  exception,  which  is  then  equivalent  to  a  demurrer  at  law, 
should  be  taken  for  irrelevancy  or  impertinence.  (  Hie  Cali- 
fornia,  1  Saw.  465;  S.  C,  Adm.  R.  30;  Ben.  Adm.,  sees.  466- 
471.) 

The  pilot  laws  of  Oregon  provide  that  the  waters  of  the 
Columbia  river  below  Astoria  shall  constitute  a  pilotage 
ground  for  which  pilots  shall  be  licensed  by  a  board  of 
commissioners,  who  shall  receive  such  compensation  for  their 
services  thereon  as  the  law  prescribes;  and  that  the  waters 
of  the  Columbia  and  Wallamet  rivers  **  from  Astoria  to  the 
head  of  navigation"  shall  constitute  another  pilot  ground 
for  which  pilots  shall  be  licensed  by  the  same  authority  and 
receive  '*  fees  for  the  same  amount  of  pilotage"  as  the  bar 
pilots.  (Or.  Laws,  sec.  7,  p.  706.)  Under  this  provision 
it  is  understood  that  the  commissioners  have  prescribed 
the  fees  of  river  pilots  in  proportion  to  the  compensation 
allowed  by  law  to  bar  pilots,  which,  in  the  case  of  The  Glen^ 
eame  are  admitted  to  be  four  dollars  per  foot  draft  for  full 
pilotage. 

A  vessel  is  not  absolutely  required  to  take  a  pilot  on 
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the  mischief  sought  to  be  r«emedied  by  the  act  of  October 
24,  1864,  supra,  and  if  it  is  held  to  be  a  citizen  of  Massa- 
chusetts, it  must  be  so  regarded. 

But  admitting  this,  I  do  not  think  the  local  statute  should 
be  construed  so  as  to  prevent  a  foreign  corporation  from 
maintaining  a  suit  in  the  state  court,  and  it  is  very  clear 
that  the  state  can  not  prerent  such  corporation  from  main- 
taining a  suit  in  this  court. 

Upon  the  showing  in  the  bill  the  plaintiff  is  entitled  to 
sue  in  this  or  the  state  court. 

As  these  contracts  were  made  in  1877,  the  act  of  October 
21,  1880  (Ses.  L.,  p.  6),  entitled  '*An  act  to  establish  and 
protect  the  rights  of  married  women,**  which  is  supposed 
to  have  altogether  relieved  the  wife  from  the  ''disabilities'* 
or  protection,  as  the  case  may  be,  of  coverture,  does  not 
affect  this  case. 

By  marriage,  at  common  law,  the  property  of  the  wife 
became  that  of  the  husband — the  personalty  absolutely,  and 
the  realty  during  the  marriage.  But  in  time,  the  doctrine 
waft  established  in  equity  that  the  wife  could  hold  property 
to  her  separate  use  and  benefit,  and  this  has,  in  effect,  be- 
come the  fundamental  law  of  this  state.  (Or.  Con.,  art.  XV, 
sec.  5.) 

With  the  capacity  to  acquire  and  hold  property  to  her 
separate  use,  she  was  allowed  to  have  the  power  to  dispose 
of  the  same,  as  if  she  were  unmarried,  unless  the  instru- 
ment or  means  whereby  she  acquired  the  title  provided 
otherwise.     {Yale  v.  Dederer,  18  N.  T.  265.) 

Out  of  this  general  power  of  disposition  naturally  grew  the 
lesser  one — the  power  to  charge  her  separate  estate  with  a 
specific  debt  or  engagement  for  her  own  benefit  or  that  of 
another. 

In  this  way  the  disability  of  coverture,  as  to  her  separate 
property,  was  practically  removed,  but  her  contracts  were 
still  invalid,  except  so  far  as  they  might  affect  such  property, 
and  she  is  not  liable  upon  them  personally,  either  at  law  or 
in  equity. 

Whether  a  wife  has  charged  her  separate  estate  with  a 
debt  or  engagement  in  a  particular  case,  is  a  question  of 
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evidence,  it  being  the  generally  conceded  rule  that  if  the 
8ame  -will  inure  to  the  benefit  of  herself  or  her  separate  es- 
tate,  that  she  is  presumed  to  have  intended  to  so  charge  it. 

But  where  this  is  not  the  effect  of  the  transaction,  but 
the  debt  or  engagement  is  incurred  or  made  for  the  benefit 
of  another,  the  authorities  are  in  conflict  as  to  the  necessary 
evidence  to  establish  her  intention  to  charge  her  separate  es- 
tate therewith. 

By  the  English  and  a  majority  of  the  American  author- 
ities, it  is  held  that  if  a  wife  contract  in  writing,  so  as  to 
satisfy  the  statute  of  frauds,  to  pay  a  sum  of  money,  either 
as  principal  or  surety,  for  her  own  benefit  or  that  of  another, 
it  is  sufficient  evidence  of  her  intention  to  charge  her  sep- 
arate estate,  and  will  create  a  charge  thereon  that  may  be 
enforced  in  a  court  of  equity.  (Bish.  Law  of  M.  W.,  sec. 
870;  BuU  v.  Kellar,  13  B.  Mon.  381;  Deering  t.  Boyle,  8 
Kan.  526;  Thdd  v.  Lee,  15  Wis.  401;  The  M.  B.  of  St.  Louis 
V.  Taylor,  62  Mo.  338;  Williams  v.  Winston,  9  Rep.  418,  S.  0. 
of  Ohio,  1880.) 

But,  in  other  states,  and  notably  in  New  York,  it  is  held 
that  the  debt  or  engagement  of  the  wife,  the  consideration 
for  which  does  not' inure  to  the  benefit  of  her  separate  es- 
tate, does  not  create  a  charge  upon  said  estate,  unless  her 
intention  to  do  so  is  declared  in  the  very  contract  which  is 
the  foundation  of  the  charge.  {Yale  v.  Dederer,  18  N.  T. 
265;  S.  C,  22  Id.  450;  S.  C,  68  Id.  324;  Manhattan  B.dk 
M.  Co.  V.  Thompson,  58  Id.  80;  The  C.  E.  Lis.  Go.  v.  Bab- 
cock,  42  Id.  614.) 

The  supreme  court  of  this  state  has  not  passed  upon  the 
question. 

It  is  obvious  that  the  rule  established  in  New  York  by 
the  decision  in  Yale  t.  Dederer,  sripra,  is  a  departure  from 
the  current  of  authorities  on  this  subject;  but  as  an  original 
and  correct  exposition  of  the  elementary  principles  of  law 
applicable  to  the  question,  it  commends  itself  to  my  judg- 
ment. 

Whoever  takes  the  signature  of  a  married  woman  to  an 
obligation,  given  for  the  benefit  of  her  husband  or  another, 
knowing  that  such  signature  is  void  as  to  her  personally. 
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but  expecting  to  rely  npon  her  separate  estate  for  its  fulfil- 
ment, ought  to  have  her  declaration  therein,  to  the  effect 
that  iShe  signs  the  instrument  with  such  intention  and  un- 
derstanding. 

But  even  upon  this  view  of  the  law,  I  do  not  see  how  the 
stipulation  in  these  notes  can  be  otherwise  construed  than 
as  manifesting  the  intent  and  purpose  of  the  wife  to  charge 
her  separate  estate  with  the  payment  thereof.  It  may  be 
admitted  that  the  representation  therein,  that  the  obligation 
was  given  for  her  benefit,  is  false,  and  that  she  is  not  es- 
topped to  show  it.     (Big.  Estop.  276,  485.) 

It  may  also  be  admitted  that  the  stipulation  would  have 
been  more  explicit  and  in  better  form  if  it  had  sta.ted  that 
the  wife  gave  the  obligation  with  the  intention  to  charge 
her  separate  estate  therewith,  rather  than  that  the  payee  tock 
it  "on  the  credit"  of  said  estate.  But  considered  as  it  is, 
there  can  be  no  doubt  about  its  meaning  and  the  intention 
of  the  parties  thereto.  It  is  expressed  that  the  payee  Uyok 
the  obligation  ''  on  the  credit  of  the  separate  estate"  of  the 
wife,  and  if  she,  knowing  this  fact  and  signing  the  instru- 
ment with  this  declaration  in  it,  really  intended  otherwise, 
as  she  avers,  then  she  contemplated  a  fraud  which  she  can- 
not be  heard  to  allege  against  the  plain  import  of  her  own 
agreement  to  the  contrary. 

There  is  no  set  form  of  words  necessary  to  manifest  the 
wife's  intention  to  create  the  charge  upon  her  estate.  It 
is  sufficient  if  it  fairly  appears  from  the  language  used, 
under  the  circumstances,  that  such  was  her  intention.  She 
gave  this  obligation  to  pay  her  husband's  debt  with  the  ex- 
press understanding  that  it  was  accepted  by  the  creditor 
upon  the  credit  of  her  separate  estate,  and  the  only  infer- 
ence from  this  fact,  compatible  with  her  honesty,  is,  that 
she  so  intended  it. 

This  undertaking  may  have  been  an  unwise  one  on  her 
part.  But  where  the  law  gives  the  wife  the  power  to  con- 
tract, as  a  feme-sole^  it  will  hold  her  to  a  like  obligation  to 
perform,  regardless  of  the  consequences  to  herself  or  her 
estate. 

The  demurrer  is  sustained. 
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Slavonian  Mining  Co,  v.  Samuel  Vacavich  et  al. 

Circuit  Court,  District  op  Nevada. 
Mat  16,  1881. 

1.  MiNiyo  Law— The  Amendment  of  January  22,  1880,  to  Section  2324 

OP  THE  Revised  Statutes,  does  not  act  retrospectively,  bo  as  to  save  a 
claim  from  a  forfeiture  incurred  before  its  passage. 

2.  Same — Relocation. — There  cannot  be  any  relocation  before  the  period 

within  which  work  is  required  has  expired,  which  can  be  made  valid  by 
a  failure  to  work  on  the  part  of  the  original  owners. 

3.  Same— Resumption  of  Work.— There  must  be  a  bona  fide  attempt,  at 

least,  to  resume.  Threats  a  long  distance  from  the  claim,  without  any 
act  towards  carrying  them  out,  are  not  a  sufficient  excuse  for  non-per- 
formance. 

4.  Same. — Hdd,  also,  that  if  the  relocators  had  entered  and  were  in  actual 

possession  after  a  forfeiture,  although  they  had  not  relocated,  the  orig- 
inal locators  would  have  no  right  to  make  a  forcible  entry  for  the  purpose 
of  resuming  work. 

Before  Hillyer,  District  Judge. 
The  facts  are  stated  in  the  opinion. 
George  E,  Harpham^  for  plaintiff. 
Walte)'  H,  Tbmpkins  arid  A.  G.  Ellis,  for  defendants. 

HiLLTEB,  J.  This  is  an  action  to  recover  a  mining  claim 
in  Colnmbas  mining  district,  Nevada.  A  jury  has  been 
waived  by  written  stipulation. 

It  is  submitted  to  the  court  mainly  upon  an  agreed  state- 
ment of  facts — the  only  disputed  facts  being  in  regard  to 
the  plaintiff's  excuse  for  not  doing  work  in  1880,  after  the 
claim  was  forfeited  under  the  mining  laws  of  the  United 
States. 

It  is  agreed  that  no  work  was  in  fact  done  on  the  claim 
by  the  plaintiff  after  October,  1878.  The  claim  was  origi- 
nally located  January  3,  1876.  January  22,  1880,  congress 
amended  the  mining  law  by  adding  the  following  words  to 
section  2324  of  the  revised  statutes:  ^^  Provided,  that  the 
period  within  which  the  work  required  to  be  done  annually 
on  all  unpatented  mineral  claims  shall  commence  on  the 
first  day  of  January  succeeding  the  date  of  location  of  such 
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claim,  and  this  section  shall  apply  to  all  claims  located  since 
the  tenth  day  of  May,  anno  Domini  eighteen  hundred  and 
seventy-two."  It  was  argued  that  this  proviso  gave  the 
plaintiff  the  whole  of  the  year  1880  in  which  to  do  work, 
although  none  had  been  done  in  1879. 

The  object  of  this  proviso  was  to  make  one  uniform  period 
for  the  annual  work  on  all  claims  located  since  May  10, 
1872,  and  fixed  the  first  of  January  next  succeeding  the 
date  of  location  as  the  time  of  its  commencement.  A  claim 
located,  as  this  was,  January  3,  1876,  would  not  require 
any  labor  to  be  done  on  it,  under  this  proviso,  before  De- 
cember 31,  1877.  Before  the  proviso,  work  had  to  be  done 
by  January  2,  1877.  But  in  this  case  no  question  is  made 
as  to  the  work  being  done  up  to  January  3,  1880.  The  last 
work,  done  in  October,  1878,  held  tha  claim  until  January 
3,  1879.  As  the  law  theii  stood,  work  was  required  before 
January  3,  1880,  and  not  having  been  done,  the  claim  was 
forfeited,  unless  work  was  resumed,  as  the  law  provided. 

The  law  of  January  22,  1880,  did  not,  in  my  judgment, 
act  retrospectively,  and  its  first  application  to  the  plaintiff's 
claim  would  have  been  January  1,  1881.  Claims  located 
prior  to  May  10,  1872,  had  already  been  provided  for,  by 
extending  the  time  for  the  annual  expenditure  thereon  to 
January  1,  1876.  (18  Stat.  61.)  By  applying  the  law  of 
January  22,  1880,  to  all  claims  located  since  May  10,  1872, 
all  cases  were  provided  for  and  a  rule  for  all  annual  ex- 
penditures established  uniform  with  the  calendar  year. 

This  is  the  view  of  the  general  land  oiBce,  and  is  un- 
doubtedly correct.  (Sickels'  Mining  Lawfi  and  Decisions, 
1881,  pp.  392,  393.) 

Thus  there  was  no  forfeiture  of  the  plaintiff's  claim  until 
January  3,  1880.  In  September,  1879,  the  defendant, 
Samuel  Yacavich,  relocated  this  claim.  This,  it  is  admits 
ted,  was  a  premature  location,  but  it  is  claimed  by  the 
defendants  to  have  been  validated  after  January  3,  1880, 
by  the  failure  to  do  the  annual  work,  on  the  part  of  plaintiff. 
But  this,  in  my  judgment,  is  a  wrong  view. 

Yacavich,  before  January  3,  1880,  was  a  trespasser,  and 
could  not  lay  the  foundation  of  any  valid  claim  to  this  mine 
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before  that  date.  Until  then,  the  plaintiff  was  not  in 
default,  and  its  ground  was  not  subject  to  relocation  for  the 
failure  to  do  the  annual  work.  It  would  never  do  to  per- 
mit an  entry  upon  a  mining  claim,  before  the  owner  of  it 
was  in  default,  for  the  purpose  of  making  a  provisional 
location,  to  be  valid  or  worthless  according  as  the  owner 
failed  or  not  to  do  the  annual  work  subsequently.  The 
Yacavich  location  was  a  mere  nullity. 

On  March  19,  1880,  Mr.  Koeneke,  president  of  the 
plaintiff,  by  authority  of  the  company,  went  to  Candelaria 
to  do  the  annual  work,  and  it  is  admitted  that  at  this  time 
the  claim  was  forfeited  and  subject  to  relocation,  and  that 
unless  what  was  done  by  Mr.  Koeneke  in  March,  and  by 
Mr.  Harpham  in  June  following,  amounted  to  a  resumption 
of  work  on  the  claim,  there  can  be  no  recovery. 

The  provision  of  section  2324  of  the  revised  statutes,  is, 
that  "the  claim,  or  mine,  upon  which  such  failure  [to 
work]  occurred  shall  be  open  to  relocation  in  the  same  mayi^ 
ner  asiftw  location  of  the  same  had  ever  been  made;  provided, 
that  the  original  locators,  their  heirs,  assigns,  or  legal  rep- 
resentatives, have  not  resumed  work  upon  the  claim  after 
failure  and  before  such  location." 

Mr.  Koeneke  testifies  that  he  yisited  the  mine  March  19, 
1880,  and  that  it  is  situated  about  a  mile  from  the  town  of 
Candelaria.  About  half  way  between  the  mine  and  Can- 
delaria he  met  Thomas  Perasich,  one  of  the  defendants, 
and  told  him  he  was  going  to  do  the  annual  work  on  the 
mine;  that  Perasich  then  told  him  that  he  was  the  sole 
owner  of  the  mine,  and  could  not  permit  any  one  to  work 
on  it;  that  he  would  shoot  any  one  who  attempted  to  work; 
and  that  he  did  not  do  any  work  on  the  mine,  because  he 
was  threatened  with  shooting. 

It  does  not  appear  that  Perasich  did  in  fact  offer  any 
violence,  or  that  he  prevented  Mr.  Koeneke  from  going  on 
to  the  mine.  Mr.  Koeneke  states  further,  that  he  did  go 
on  out  to  the  mine,  and  finding  a  padlock  on  the  door  of 
the  tunnel,  abandoned  the  idea  of  work. 

Mr.  Harpham  testified  that  he  was  sent  down  by  the  board 
of  directors  in  June,  1880,  as  agent  and  attorney  at  law;  thak 
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before  going  to  Candelaria  he  stopped  in  Carson  and  com- 
menced this  suit,  taking  the  sammons  along,  to  be  served 
in  case  he  was  not  allowed  to  do  the  annual  work  on  the 
mine  for  the  year;  that  on  his  arrival  at  Candelaria  he  made 
inquiries  touching  the  locality  of  the  mine,  and  went  out  to 
it,  or  in  its  vicinity.  He  says,  on  cross-examination,  he 
does  not  know  whether  he  was  on  the  claim,  or  within  a 
quarter  of  a  mile  of  it,  but  saw  the  mouth  of  the  tunnel 
closed  up.  He  further  testifies,  that  without  attempting  to 
do  any  work,  although  in  no  way  molested,  he  next  sought 
the  defendants,  and  sought  permission  of  Thomas  Perasich 
to  work,  before  trying  to  do  any;  that  he  found  Thomas 
Perasich  at  the  Tilden  mine,  some  ten  or  twelve  miles  from 
Candelaria,  and  at  that  distance  from  the  mine,  told  him 
be  had  come  down  to  do  the  annual  work  for  the  year;  that 
Perasich  then  told  him  that  the  mine  was  his,  and  he  was 
in  possession,  and  would  blow  the  top  of  anybody's  head 
off  who  tried  to  do  work  on  the  claim  for  plaintiff;  that  the 
deputy  marshal  was  with  him,  and  upon  this  he  had  him 
serve  the  summons.  He  also  testifies,  that  from  what  he 
heard  about  Candelaria,  he  did  not  think  it  would  be  safe 
to  try  to  work. 

This  is  a  favorable  statement  of  the  evidence  for  the 
plaintiff.  Both  Perasich  and  Gregovich  deny  that  any 
threats  were  made,  and  Perasich  denies  that  there  was  any 
padlock  on  the  tunnel  door.  There  is  also  some  conflict  as 
to  what  occurred  at  the  Tilden  mine.  Perasich  denies  that 
he  said  he  was  in  possession,  and  denies  that  he  was  in 
fact  in  possession  at  the  time  this  suit  was  commenced. 

But  let  us  assume  that  the  statements  of  Mr.  Koeneke 
and  Mr.  Harpham  are  absolutely  correct,  and  it  does  not 
follow  that  what  they  did  amounts  to  a  resumption  of  work 
as  the  law  requires. 

Neither  states  that  there  was  any  offer  of  violence,  even 
at  that  distance  from  the  mine.  No  weapon  of  any  kind 
was  shown,  and  there  was  no  demonstration  by  any  act,  so 
far  as  the  testimony  shows,  calculated  to  alarm,  beyond 
these  naked  threats,  made  in  one  instance  half  a  mile,  and 
in  the  other,  seven  to  twelve  miles  from  the  ground  in  con- 
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troversy.  Moreover,  it  appears,  by  the  testimony  of  both, 
that  they  went  to  the  mine  during  their  stay  at  Candelaria, 
and  were  altogether  unmolested.  Why  no  attempt  was 
made  to  work  at  these  times  does  not  appear.  Words,  un- 
accompanied by  any  overt  act,  showing  a  present  intention 
of  carrying  them,  into  effect,  even  on  the  ground,  would 
hardly  justify  the  plaintiff  in  declining  to  make  some  effort 
to  work.  But  unless  the  threats  were  made  on  the  ground, 
or  so  near  as  to  amount  to  the  same  thing,  they  certainly 
ought  not  to  have  that  effect.  The  threats  made  to  Mr. 
Koeneke  by  one  of  the  defendants,  half  a  mile  from  the 
mine,  do  not  seem  to  have  had  a  very  serious  effect  on  Mr. 
Koeneke  or  the  other  directors,  for  they  still  thought  in 
Jane  that  the  work  might  be  done.  Mr.  Harpham  says  he 
was  to  try  to  do  the  work,  and  only  serve  the  papers  in  case 
he  was  not  allowed  to  do  it;  and  that  he  had  a  considerable 
sum  of  money  with  him — one  hundred  dollars  or  so — with 
which  to  carry  out  that  purpose.  Harpham  was  not  in  any 
way  molested  when  he  visited  the  mine.  He  made  no  at- 
tempt to  work,  but  sought  Perasich  at  the  Tilden  mine, 
seven  to  twelve  miles  away,  to  obtain  his  permission.  I 
have  no  doubt  that  at  this  time,  if  Harpham,  instead  of 
seeking  for  Perasich,  had  made  a  real  effort  to  perform  the 
labor  which  the  law  requires,  he  would  have  succeeded. 
But  whether  he  would  or  not,  it  certainly  seems  to  me  to 
have  been  his  duty  to  try.  Tet,  although  not  molested  by 
any  one,  he  is  not  sure  that  he  got  on  the  claim  while  he 
was  in  Candelaria.' 

At  this  time  the  plaintiff  might  have  resumed  work  and 
conaplied  with  the  law  if  it  were  done  peaceably.  It  had 
no  need  to  ask  permission  of  any  one.  Either  its  old 
claim  was  good  or  it  had  none.  It  might  enter  by  virtue  of 
its  old  location  so  long  as  the  ground  remained  unappro- 
priated. Whenever  there  has  been  such  force  as  excuses 
from  performance,  it  has  been  on  the  ground.  I  have  not 
been  referred  by  counsel  to  any  authorities  On  this  point. 
In  Robinson  v.  Impeyial  SUvet*  Jtf.  Co.,  5  Nev.  44,  De  Groot, 
while  engaged  in  fencing  his  land  under  a  law  which  required 
him  to  fence  within  one  year,'was  forcibly  stopped  by  Black 
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and  Eastman,  and  himself  and  employees  driven  from  the 
premises.  And  in  Alford  v.  Detain,  1  Nev.  207-214,  the 
defendants  had  entered,  and  the  plaintiffs,  being  wrong- 
fully ousted,  could  not  fence.  I  will  not  say  that  there 
may  not  be  threats  on  the  ground  unaccompanied  by  acts, 
of  so  serious  and  menacing  a  character  as  to  satisfy  a  man 
of  ordinary  prudence  it  would  be  unsafe  to  begin  work,  and 
in  such  case  it  might  be  an  excuse^  for  non-performance. 
But  that  is  not  this  case. 

Had  Harpham,  instead  of  visiting  Perasich  at  the  Til- 
den  mine,  gone  to  plaintiff's  mine  and  begun  work,  at  the 
worst  he  would  have  had  to  leave  when  ordered  off.  There 
is  not  the  least  probability  that  he  would  have  been  in- 
jured in  his  person  if  he  had  been  willing  to  do  this  with- 
out resistance.  I  have  no  doubt,  from  the  testimony,  that 
had  Harpham  at  this  time  commenced  work  on  the  claim 
resolutely,  the  defendants  would  never  have  interfered  with 
him.  At  all  events,  I  find  that  his  fears  of  personal  vio* 
lence  had  no  sufficient  foundation  and  did  not  justify  him 
in  declining  to  make  an  effort.  It  follows  that  the  claim 
was  open  to  relocation  on  the  twenty-seventh  day  of  Sep- 
tember, 1880,  when,  according  to  the  agreed  statement  of 
facts,  it  was  relocated  by  the  defendant,  Thomas  Perasich. 

Another  view  of  this  case  is  this:  The  complaint  alleges 
an  ouster,  on  the  twenty-fifth  day  of  November,  1879,  by 
the  defendants.  Now,  it  would  have  been  sufficient  to 
have  shown  such  an  ouster,  and  if  continued,  as  alleged,  to 
the  time  of  bringing  this  suit,  it  would  have  been  unneces- 
sary to  show  that  work  had  been  performed  by  the  plaintiff 
so  long  as  the  defendants  withheld  the  possession.  Be- 
cause, in  November,  1879,  there  had  been  no  forfeiture. 
The  plaintiff,  then,  should  have  stood  upon  proof  of  these 
facts,  if  they  could  have  been  established.  But  I  presume 
that  it  had  no  sufficient  proof  of  them;  for  it  was  distinctly 
admitted,  as  has  been  before  stated,  that  unless  work  was 
done  after  January  3, 1879,  or  such  an  attempt  to  work  as 
amounted  to  the  same  thing,  the  claim  had  been  forfeited. 

The  ouster,  admitting  one  to  have  been  proved,  was  in 
JunCi    the  proof   consisting  of  an  alleged  statement  by 
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Thomas  Perasioh,  seyen  miles  from  the  claim,  that  he  was 
in  possession.  But  the  plaintiff  sought  to  establish  a  pos- 
session in  defendants,  and  claims  that  it  did  so.  It  was 
obliged  to  show  possession  in  the  defendants  at  the  time  of 
bringing  this  suit,  or  fail  in  it. 

Upon  its  own  theory,  that  the  defendants  were  in  posses- 
sion, claiming  the  ground,  I  do  not  see  how  it  can  justify 
an  entry  upon  the  possession  of  another,  who,  by  the  terms 
of  the  law,  has  the  same  right  to  relocate  the  claim  that  the 
plaintiff  or  its  grantors  had  to  locate  it  originally.  The 
language  of  the  law  is,  that  after  a  failure  tp  work,  and  it 
is  conceded  there  was  a  failure  in  this  case,  the  claim  shall 
be»"open  to  relocation  in  the  same  manner  as  if  no  location 
of  the  same  had  ever  been  made,'*  with  a  proviso  that  the 
original  locators  have  not  resumed  work  after  failure  and 
before  such  location. 

Did  congress  contemplate  anything  besides  a  peaceable 
entry  and  resumption  of  work,  upon  an  entry  by  the  relo- 
cators?  I  think  not.  (Congress  never  could  have  meant  to 
epact  a  law  which  would  encourage  breaches  of  the  peace, 
as  this  would  if  the  original  locators  might  resume  work  at 
any  time  before  a  formal  relocation  by  those  who  had  en- 
tered, after  forfeiture,  for  the  purpose  of  relocation.  The 
relocator,  after  entry  for  the  purpose  of  locating,  would  be 
in  the  same  predicament  as  the  original  locator  was  when 
he  took  possession  in  the  first  instance,  and  would  have 
precisely  the  same  rights.  The  same  right  to  hold  the 
ground  against  trespassers,  upon  the  basis  of  his  poaseaaio 
pedis,  without  complying  with  the  local  rules  and  customs, 
or  indeed  with  the  law  of  congress.  (Aiherlon  v.  Fowler,  96 
U.  S.  613.) 

So  that  after  a  forfeiture  incurred,  the  original  locator, 
it  seems  to  me,  cannot  put  himself  in  a  position  to  maintain 
ejectment,  except  by  actually  resuming  work  before  an 
entry  by  a  person  seeking  to  relocafb  for  the  forfeiture,  and 
an  ouster  by  such  person.  For  clearly  the  defendants  in 
this  case,  finding  no  one  on  the  ground,  had  a  right  to  take 
possession  after  January  3,  1880.  After  that  date,  and  be- 
fore  resuming  work,  there  could  be  no  ouster  of  the  plaintiff. 
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Nor  would  the  plaintiff,  after  the  forfeiture  incurred,  be 
justified  in  making  entry  on  this  mining  ground  while  in 
the  possession  of  another.  The  threats  of  Perasich  were, 
therefore,  upon  the  theory  of  plaintiff  that  he  was  in  posses- 
sion, nothing  wrong,  if  this  view  is  right. 

Let  judgment  be  entered  for  defendants  for  costs. 


Timothy  Roach,  Adm'r,  v.  Consolidated  Impe- 
•   RIAL  Mining  Company. 

GiBCurr  Court,  Distbict  of  Netada.  • 

June  6,  1881. 

1.  Statute  Construed— Death  by  Wrongful  Act— Kindred — ^Plbadino. 

It  is  not  indispensable  that  a  complaint,  drawn  to  recover  damages  for 
death  by  wrongful  act,  under  the.  statute  of  Nevada,  should  set  forth 
that  there  are  kindred  named  in  the  act.  There  may  be  a  recovery  with- 
out it. 

2.  Same. — But  if  proof  is  to  be  given  of  injury  to  kindred,  the  facts  must  be 

averred. 

3.  Same. — Under  that  statute,  it  is  immaterial  whether  the  death  of  the  per- 

son injured  is  immediate  or  consequential. 

Before  Htt.t.yeb,  District  Judge. 
Demurbeb  to  complaint. 
Lindsey  d  Dickson^  for  plaintiff. 
B.  C.  Whitman^  for  defendant. 

Hillyer,  J.  This  action  is  brought  under  a  statute  of 
I^evada,  requiring  compensation  for  causing  death  bj 
wrongful  act,  neglect,  or  default.  The  objections  taken  are: 
1.  That  the  complaint  is  ambiguous  and  uncertain ;  2.  That 
there  is  no  allegation  that  the  plaintiff's  intestate  left  kin- 
dred named  in  the  statute;  and,  3.  That  it  is  alleged  that 
the  injury  caused  the  immediate  death  of  the  person  in- 
jured, and  there  can  be  no  recovery. 

In  regard  to  the  first  point,  there  certainly  seems  to  be 
some  ambiguity  in  the  averments  concerning  the  distance 
the  cage  fell  in  the  shaft.     The  shaft  is  alleged  to  be  two 
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thousand  eight  hundred  feet  deep.  The  cable  is  alleged  to 
have  broken  at  the  one  thousand  one  hundred  foot  leyel, 
while  the  cage  was  ascending  with  the  plaintiff's  intestate 
from  the  one  thousand  three  hundred  foot  level,  and  to 
have  fallen  down  the  shaft,  '^to  wit,  more  than  three  hun- 
dred feet."  From  the  one  thousand  one  hundred  foot  level 
to  the  bottom  of  the  shaft  is  one  thousand  seven  hundred 
feet.  The  complaint  does  not  show  what  it  wjas  that  arrested 
the  cage  if  it  did  not  go  to  the  bottom  of  the  shaft,  nor  any- 
thing which  explains  the  averment,  ''to  wit,  more  than  three 
hundred  feet."  If  there  is  anything  in  the  case  making  the 
distance  the  cage  fell  material,  it  ought  to  be  made  plainer, 
so  that  the  defendant  can  meet  it.  If  not,  the  ambiguity 
can  be  removed  by  striking  out  the  words  above  quoted. 
All  that  seems  material  to  aver  is  that  the  fall  of  the  cage 
caused  the  death. 

The  two  remaining  points  are  based  upon  the  language 
of  the  statute  of  Nevada,  section  115,  Comp.  Laws,  p.  39, 
entitled,  ''  An  act  requiring  compensation  for  causing  death 
by  wrongful  acts,  neglect,  or  default." 

"  Sec.  1.  Whenever  the  death  of  a  person  shall  be  cs^used 
by  wrongful  act,  neglect,  or  default,  and  the  act,  neglect, 
or  default  is  such  as  would  (if  death  had  not  ensued)  have 
entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then,  and  in  every  such  case, 
the  persons  who  or  the  corporation  which  would  have  been 
liable  if  death  had  not  ensued,  shall  be  liable  to  an  action 
for  damages,'  notwithstanding  the  death  of  the  person  in- 
jured; and  although  the  death  shall  have  been  caused  under 
such  circumstances  as  amount  in  law  to  a  felony. 

''Sec.  2.  The  proceeds  of  any  judgment  obtained  in  any 
action  brought  under  the  provisions  of  this  act  shall  not  be 
liable  for  any  debt  of  the  deceased;  provided  he  or  she 
shall  have  left  a  husband,  wife,  child,  father,  mother, 
brother,  sister,  or  child  or  children  of  a  deceased  child; 
but  shall  be  distributed  as  follows:  *  *  *  if  there  be 
none  of  the  kindred  hereinbefore  named,  then  the  proceeds 
of  such  judgment  shall  be  disposed  of  in  the  manner  author- 
ized by  law  for  the  disposition  of  the  personal  property  of 
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deceased  persons;  provided  every  such  action  shall  be 
brought  by  and  in  the  name  of  the  personal  representative, 
or  representatives,  of  such  deceased  person;  and  provided, 
further,  the  jury  in  every  such  action  may  give  such  dam- 
ages, pecuniary  and  exemplary,  as  they  shall  deem  fair  and 
just,  and  may  take  into  consideration  the  pecuniary  injury 
resulting  from  such  death  to  the  kindred  as  herein  nam^d." 

Under  this  statute  there  are  two  causes  of  action — two 
grounds  upon  which  a  recovery  can  be  had :  one  for  the  in- 
jury to  the  deceased,  and  one  for  the  injury  to  the  kindred 
named  in  the  act.  In  the  first  case,  the  jury  may  give  such 
damages,  pecuniary  and  exemplary,  as  they  shall  deem  fair 
and  just;  and  in  the  second,  may  take  into  consideration 
the  pecuniary  injury  to  the  kindred  named  in  the  act.  The 
use  of  the  words  ''pecuniary  and  exemplary"  in  the  first 
clause  of  the  proviso,  and  of  the  word  "pecuniary"  in  the 
last,  is  significant,  and  shows  that  the  legislature  had  both 
causes  of  action  in  view.  Otherwise  the  last  clause  would 
serve  no  purpose. 

The  statute  of  Nevada  is  different  from  any  which  has 
come  under  my  observation  in  this  particular,  and  it  is  evi- 
dent that  the  draughtsman  had  in  his  mind  certain  expres- 
sions to  be  found  in  some  of  the  cases,  and  intended  to  meet 
them  by  giving  a  right  of  action  to  the  personal  representa- 
tive, in  which  the  rule  of  damages  should  be  the  same  as  it 
would  have  been  if  the  deceased  had  lived  and  brought  it; 
and  in  addition,  to  permit  the  jury  to  consider  the  pecuniary 
loss  to  the  kindred.  This  is  further  manifest  from  the  fact 
that  if  there  are  none  of  the  kindred  named  in  the  act,  there 
may  still  be  a  recovery  and  the  amount  will  become  general 
assets. 

It  is  evident  that  in  those  states  in  which  the  statute  was 
construed  to  limit  the  measure  of  damages  to  the  pecuniai-y 
loss  of  kindred,  making  that  the  only  basis  of  a  recovery, 
there  was  no  escape  from  requiring  an  allegation  that  kin- 
dred were  left,  and  the  amount  of  damage  suffered  by  them. 

"We  consider,  upon  the  whole,"  say  the  court,  in  Sqfford 
v.  DretOy  3  Duer,  640,  "that  the  only  ground  upon  which 
the  action  can  rest,  vi  the  ground  upon  which  the  damages 
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are  to  be  recovered;  that  the  prescription  of  the  one  ground 
or  role  of  damage  has  excluded  e^ery  other,  and  thus  ren- 
dered it  indispensable,  in  order  to  support  a  suit  under  the 
statute  that  pecuniary  loss  has  resulted  to  the  widow  and 
next  of  kin.**  This  same  construction  applied  to  the  statute 
before  me  would,  so  far  as  the  kindred  named  in  the  act 
are  concerned,  limit  the  recovery  to  the  pecuniary  injury 
they  had  sustained.  But  is  it  not  evident  that  this  would 
be  saying  that  an  added  incident  was  the  principal  and  only 
thing  ? 

In  my  judgment,  the  iJ'ew  York  court  could  never  have 
used  the  language  quoted,  if  it  had  been  construing  the 
statute  of  Nevada.  It  could  never  have  said  that  the  pecun- 
iary loss  to  the  wife  and  next  of  kin  constituted  the  sole 
cause  of  action — ^the  sole  ground  upon  which  the  jury  could 
base  a  verdict. 

What  I  have  said  indicates  the  result  reached  upon  this 
point 

Whatever  the  jury  '^may  take  into  consideration"  must 
be  stated  in  the  complaint,  for  there  cannot,  properly,  be 
any  proof  or  any  deliberation  by  the  jury  upon  a  cause  of 
action  not  stated.  It  is  not,  however,  in  my  opinion,  in- 
dispensable to  the  plaintiff's  complaint  that  it  should  state, 
as  a  ground  of  recovery,  the  pecuniary  injury  to  the  kin- 
dred. The  complaint,  as  it  stands,  is  sufficient,  in  that  it 
contains,  in  this  particular,  allegations  touching  the  injury 
to  the  deceased  upon  which  the  plaintiff  can  recover. 

But  if  it  is  a  fact  that  there  are  kindred  of  the  degrees 
named  in  the  act,  and  that  they  have  sustained  some  pecun- 
iary injury  by  the  death,  and  if  the  plaintiff  proposes  to 
offer  proof  of  those  facts,  they  must  be  alleged. 

The  argument  upon  the  part  of  the  plaintiff,  however, 
seems  to  have  proceeded  upon  the  theory,  that  because  the 
amount  of  any  recovery  might  become  general  assets  under 
the  statute,  proof  might  be  given  of  these  facts  without  an 
averment  to  support  it.  This,  I  think,  cannot  be  done 
without  violating  the  old  and  just  principle,  that  the  allega- 
tions and  the  proof  must  correspond. 

Upon  this  point  I  have  consulted,  Blake  v.  The  Midland 
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By.  Co.,  10  Law  &  Eq.  437;  Tfie  City  of  Chicago  r.  Major, 
18  111.  349;  Chicago  &  Rock  Island  B,  B.  Co.  y.  Moiris,  26  Id. 
400;  Conanietal.  v.  Gn;^n,  48  Id.  410;  Railroad  Co.  y.  Miller, 
2  Col.  465;  Saffbrd  v.  Drew,  3  Duer,  627;  9  4  10  Vict, 
c.  93,  p.  693;  Statutes  of  California,  1862,  p.  447;  St.  Ind. 
1862,  sec.  584;  Code  Iowa,  sees.  2525,  2526;  Com  p.  Laws 
Mich.  p.  1881  (1872);  Bev.  St.  of  Ky.,  vol.  1,  p.  223. 

The  more  important  point  remains  to  be  considered.  It 
is  alleged  in  the  complaint  that  death  was  the  immediate 
result  of  the  injury  received. 

The  argument  is,  that  when  death  is  the  immediate  or 
instantaneous  result  of  an  injury,  there  is  no  space  of  time 
for  a  right  of  action  to  accrue  to  the  injured  party,  and  that 
none  can  therefore  surviye  to  the  personal  representative. 
On  the  other  hand,  it  is  contended,  that  tliis  statute  gives, 
and  was  intended  to  give,  a  new  right  of  action,  and  does 
not  continue  any  old  right  which  the  injured  person  had. 
The  argument  in  support  of  the  demurrer  assumes  that  the 
action  which  the  personal  representative  brings  is  the 
same — to  be  measured  by  the  same  rule  of  damages  as  if 
the  deceased  had  commenced  an  action  and  had  died  during 
its  continuance.  It  also  assumes  that  there  is  such  a  thing 
as  instantaneous  death  resulting  from  an  injury  to  the 
person. 

The  only  case  cited  to  sustain  the  point  is  Kearney  v. 
Bailroad  Co,,  9  Cush.  108.  That  case  was  decided  upon  a 
statute  of  Massachusetts  passed  in  1842,  as  follows:  ''The 
action  of  trespass  on  the  case  for  damage  to  the  person,  shall 
hereafter  survive,  so  that  in  the  event  of  the  death  of  any 
person  entitled  to  bring  such  action  or  liable  thereto,  the 
same  may  be  prosecuted  or  defended  by  or  against  his  ex- 
ecutor or  administrator  in  the  same  manner  as  if  he  were 
living." 

And  the  construction  placed  upon  this  act  was  that  *'  the 
case  contemplated  by  the  statute  must  be  of  such  a  nature 
that  the  party  injured  must  himself  have,  at  some  time,  had 
a  cause  of  action,"  and  because  the  injured  person  was  said 
to  be  instantly  killed,  the  court  said  he  never  had  a  cause 
of  action  to  survive. 
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Bat  ander  the  Nevada  statute,  it  is  not  indispensable  to 
show  that  the  person  killed  lived  long  enough  to  have  a 
right  of  action  accrue,  admitting  the  Massachusetts  case  to 
be  sound. 

All  that  is  necessary  is  that  the  wrongful  act  shall  be 
such  as  would  (if  death  had  not  ensued)  have  entitled  the 
party  injured  to  sue.  The  statute  acts  on  the  wrong-doer, 
makiiig  him  liable  for  damages,  "  notwithstanding  the  death 
of  the  person  injured."  The  action  is  given  to  the  personal 
representative  for  the  purpose,  in  part,  of  compensating  the 
kindred  named  in  the  act,  which  is  a  wholly  new  and  dis- 
tinct ground  from  that  which  the  injured  party  would  have 
had,  and  cannot  be  said  in  any  sense  to  survive. 

The  English  statute,  upon  which  the  statute  now  being 
construed  is  drawn,  is  9  and  10  Yict.,  c.  93,  p.  693,  passed 
in  1846,  four  years  after  the  Massachusetts  statute.  In 
Blake  v.  Railway  Company,  supra,  the  court  of  queen^s  bench, 
in  fixing  a  measure  of  damages,  refused  to  allow  anything 
beyond  the  pecuniary  loss  to  the  family  of  the  deceased, 
saying,  in  answer  to  the  argument,  that  the  party  injured,  if 
he  had  recovered,  would  have  been  entitled  to  a  solatium, 
and  therefore  his  representative  shall  be  so  on  his  death, 
''  it  will  be  evident  that  this  act  does  not  transfer  this  right 
of  action  to  his  representative,  but  gives  to  the  representa- 
tive a  totally  new  right  of  action,  on  different  principles." 
So  in  New  York,  construing  a  statute  passed  in  1847,  and 
framed  upon  this  English  statute,  in  the  case  of  Saford  v. 
Drew,  supra,  the  court  said:  ''The  statute,  it  is  not  to  be 
contested,  creates  a  new  action."  The  title  of  the  English 
act  is,  ''An  act  for  compensating  the  families  of  persons 
killed  by  accidents,"  and  that  of  New  York,  Illinois,  Cali- 
fornia, Michigan,  and  Nevada,  is,  "An  act  requiring  com- 
pensation for  causing  death  by  wrongful  act  (in  this  state, 
acts),  neglect,  or  default."  The  first  section  of  all  is  identi- 
cal with  the  first  section  of  the  English  act,  after  the  pre- 
amble, with  one  immaterial  exception.  And  it  has  been 
uniformly  held  that  these  statutes  created  a  new  right,  and 
introduced  a  new  element  of  damages,  the  new  right  being 
the  right  to  sue  for  damages  for  an  act  which  caused  death, 
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and  the  new  principle  of  damage  being  the  peenniary  loss 
to  the  kindred  resulting  therefrom.  See  the  cases  cited 
above. 

If  the  wrongful  act  is  one  for  which  the  deceased,  bad  he 
lived,  would  have  bad  a  right  of  action,  then  the  person 
doing  the  act  is  liable  to  an  action  by  the  personal  repre- 
sentative; in  the  language  of  the  act,  "notwithstanding  the 
death  of  the  person  injured/^ 

If  the  intention  had  been  to  give  the  right  of  action, 
with  some  limitation  in  respect  to  the  time  within  which 
death  must  result,  the  legislature  would  have  so  expressed 
it.  But  the  main  object  being  to  secure  compensation  to 
the  kindred,  it,  as  justly  observed  by  counsel,  was  as  much 
required  in  the  case  of  a  sudden  as  of  a  lingering  death, 
when  the  death  is  the  immediate  as  when  it  is  not  the  im- 
mediate result  of  the  injuries.  I  cannot  discover,  in  the 
language  of  the  act,  any  intention  to  limit  the  recovery  to 
the  one  case  rather  than  the  other.  The  right  of  action 
appears  to  me  to  be  given  in  such  language  as  renders  it 
immaterial  whether  death  was  the  immediate  result  of  the 
injury,  or  whether  time  intervened.  The  case  in  9  Cushiug 
is  not  an  authority  here.  The  statute  of  Massachusetts,  as 
construed  by  the  court  of  that  state^  was  passed  to  keep 
alive  a  cause  of  action  which  the  party  dying  had  at  the 
time  of  his  death — that  of  Nevada,  to  give  a  new  right  of 
action,  in  which  one  measure  of  damages  should  be  the 
pecuniary  loss  to  the  kindred. 

Upon  the  language  of  the  code  of  Tennessee,  which  is 
not  so  clear  as  that  of  the  statute  of  this  state,  it  has  been 
held,  that  the  fact  that  death  was  instantaneous  was  not 
material.  {Bailroad  Co,  v.  Frice,  2  Heisk.  580.)  This  case 
was  made  stronger  by  the  holding  afterwards,  that  the 
action  under  the  code  "was  for  the  same  cause  as  it  would 
have  been  had  the  action  been  brought  by  the  injured  party 
in  his  lifetime.     {Foidlcs  v.  Bailroad^  5  Baxt.  663.) 

In  this  latter  case  it  was  again  held  that  the  code  made 
no  distinction  between  cases  of  instantaneous  death  and 
others. 

The  case  of  Brown  v.  Bailroad  Co.,  22  N.  Y.  Ct  of  App. 
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191,  is  a  decision  upon  a  statute  identical  with  the  Nevada 
statute,  so  far  as  the  first  section,  which  confers  the  right 
of  action,  goes,  and  is  precisely  in  point  for  the  plaintiff. 
It  was  there  held,  that  it  makes  no  difference,  under  the 
New  York  statute,  whether  the  death  is  the  immediate  or 
instantaneous  result,  or  whether  it  is  consequential. 

So  in  Connecticut,  under  a  statute  providing  that  '' ac- 
tions for  injury  to  the  person,  whether  the  same  do  or  do 
not  result  in  death,  *  *  *  shall  survive  to  the  executor 
or  administrator*'  (Gen.  St.  of  Conn.,  revision  of  1866, 
sec.  98),  it  has  been  held,  that  the  words  "whether  the 
injury  do  or  do  not  result  in  death,**  have  put  an  end  to  the 
common  ]aw  maxim  in  this  class  of  cases,  that  personal 
actions  die  with  the  person,  and  that  it  was  immaterial 
whether  death  was  instantaneous  or  consequential.  The 
case  in  9  Cushing  is  said  to  be  somewhat  ''nice  and  tech- 
nical,"  even  as  a  construction  of  the  statute  of  Massa- 
chusetts; but  because  the  language  of  the  statutes  of  the 
two  states  was  not  the  same,  it  was  not  regarded  by  the 
supreme  court  of  Connecticut  as  an  authority  which  it  was 
necessary  to  overrule.  (Jdui-phy  v.  Railroad  Co.,  29  Conn. 
49'6;  S.  C,  30  Id.  184.)  My  attention  has  not  been  called 
to  any  decision  upon  a  statute  at  all  like  that  of  Nevada 
holding  a  contrary  doctrine. 

My  conclusion  is,  that  the  demurrer  must  be  sustained 
upon  the  first  point  discussed,  and  overruled  upon  the  last. 
And  it  must  be  overruled  upon  the  second  ground  for  rea- 
sons stated  in  this  opinion,  with  leave  to  the  plaintiff  to 
amend  by  inserting  the  facts  in  regard  to  the  kindred  as 
named  in  the  act,  if  so  advised. 

Whether  exemplary  damages  may  be  given  in  every  case, 
or  are  to  be  confined  to  those  cases  in  which  they  would 
have  been  allowed  before  the  passage  of  the  act,  is  a  ques- 
tion upon  which  I  intimate  no  opinion.  (See  Myers  v.  San 
Francisco,  42  Cal.  215.) 

The  demurrer  is  sustained,  as  stated,  with  leave  to  plaintiff 
to  amend  on  or  before  the  rule  day  in  July,  and  defendant 
to  plead  on  or  before  the  rule  day  in  August  next. 
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B.  F.  DowELL  V.  J.  Applegate  et  Ux.  and  C. 
AND  J.  G.  Drain  and  J.  Ellensbebg  et  al. 

GiBOniT  COTTBT,   DISTRICT  OF  OrBGON. 

July  8,  1881. 

1.  Conveyance— Insufticibntlt  Stamped — Effect  of.— Section  152  of  the 

internal  revenue  act  of  June  30,  1864  (13  Stat.  292),  as  amended  by  act 
of  July  13,  1866  (14  Stat.  141),  while  it  avoids  the  record  of  a  deed  not 
duly  stamped,  or  upon  which  the  stamp  is  not  cancelled,  does  not  affect 
the  validity  of  the  original.  Section  156  of  said  act  (13  Stat.  293),  im- 
poses a  penalty  upon  the  vendor  for  not  cancelling  a  stamp  put  upon  his 
conveyance,  but  does  not  affect  the  validity  of  the  conveyance  itself. 
Section  158  of  said  act  (13  Stat.  293),  as  amended  by  the  act  of  July  13, 
1866  (14  Stat  142),  imposes  a  penalty  upon  the  maker  for  not  duly  stamp- 
•  ing  his  conveyance,  or  omitting  to  cancel  a  stamp  thereon,  and  declares 
the  same  void  if  either  omission  was  made  "  with  intent"  to  defraud  th« 
government;  but  whoever  seeks  to  set  aside  or  avoid  a  conveyance  on 
that  ground  must  allege  and  prove  such  fraudulent  intent. 

2.  Omission  to  Stamp  Conveyance. — An  allegation  that  a  conveyance  was 

made  and  stamped  for  less  than  the  actual  consideration,  with  intent  to 
aid  or  give  color  to  a  former  fraudulent  conveyance  of  the  same  prem- 
ises to  the  grantor,  or  that  such  conveyance  was  made  and  stamped  for 
an  "inadequate"  consideration,  doe^  not  show  that  such  conveyance  was 
not  duly  stamped  with  intent  to  evade  the  stamp  act. 

3.  Conveyance  to  Defraud  Credttobs. — A  purchaser  from  the  grantee,  in 

a  conveyance  to  defraud  creditors,  without  notice  of  the  fraud,  is,  never- 
theless, liable  to  any  of  such  creditors  for  any  portion  of  the  purchase 
money  remaining  unpaid  after  notice  of  the  fraud,  and  a  court  of  equity 
will  give  such  creditor  a  lien  upon  the  premises  for  the  amount. 

4.  Deed,  When  Void  under  the  Internal  Revenue  Act.— A  deed  al- 

leged to  have  been  made  with  the  intent  to  evade  the  internal  revenue 
act  or  to  defraud  the  United  States,  is  not  therefore  invalid  under  sec- 
tion 158  (13  Stat  294;  14  Id.  152)  thereof,  and  to  make  it  so,  it  must 
also  appear  that  the  deed  was  made  without  being  duly  stamped  and  with 
the  intent  thereby  to  evade  the  revenue  act. 

5.  Grantee  in  Deed. — Said  section  158  only  avoids  a  deed  on  account  of 

the  intent  of  the  grantor  therein,  and  it  is  immaterial  with  what  intent 
the  grantee  receives  it  or  to  what  use  he  puts  it. 

6.  Amendment  of  Bill. — After  a  demurrer  to  a  bill  is  allowed,  the  right  to 

amend  rests  in  the  discretion  of  the  court,  and  leave  to  amend  will  not 
be  granted  unless  it  is  necessary  to  promote  or  attain  the  ends  of  justice 
in  the  case. 

7.  Case  in  Judgment. — A  demurrer  to  a  bill  being  sustained,  the  plaintiff 

asked  leave  to  amend,  to  the  effect  that  a  deed  to  the  demurrants  was 
void  under  said  section  158,  for  want  of  being  duly  stamped,  which  was 
denied — it  also  appearing,  that  said  parties  were  ho/nafidt  purchasers  for 
an  adequate  oonsideration. 
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Before  Deadt,  District  Judge. 
The  plaintiff  in  propria  persona. 
W.  Carey  Johnson,  for  defendants. 

DeadTi  J.  This  case  was  commenced  in  the  state 
circuit  court  for  Douglas  county,  on  October  11,  1879,  and 
after  sundry  proceedings  therein,  was  removed  to  this 
court  by  the  plaintiff,  on  December  23,  1880,  on  the  ground 
that  its  determination  involved  the  construction  of  certain 
provisions  of  the  internal  revenue  act  of  June  30,  1864  (13 
Stat.  223),  and  the  amendments  thereto. 

Here  the  plaintiff  has  restated  his  case,  in  the  form  of  a 
bill  in  chancery,  called  ''the  amended  bill,"  which  was  filed 
April  6,  1881. 

The  bill  is  entitled  as  one  "in  aid  of  execution,"  and  the 
relief  sought  is,  that  certain  conveyances  made  by  the  de- 
fendant, Jesse  Applegate  and  Cynthia  Ann  his  wife,  to 
William  H.  H.  Applegate  and  others,  their  children,  of  one 
thousand  and  eleven  acres  of  land,  in  Doaglas  county,  be- 
tween the  years  1867  and  1869,  except  one  made  for  one  hun- 
dred and  sixty  acres,  in  1871,  may  be  set  aside  as  fraudu- 
lent and  void,  so  that  the  same  may  be  sold  and  the  pro- 
ceeds applied  upon  a  debt  of  six  thousand  five  hundred  and 
eighty-four  dollars  and  nine  cents,  due  the  plaintiff  from  the 
defendant,  J.  A.,  upon  a  judgment  obtained  by  the  former 
against  the  latter,  in  1878,  for  his  share  of  a  judgment  ob- 
tained by  the  state  of  Oregon  against  the  plaintiff  and  said 
defendant,  on  August  4,  1874,  as  the  sureties  in  the  official 
bond  of  Samuel  E.  May,  secretary  of  state,  dated  August 
4,  1866,  and  subsequently  satisfied  by  the  plaintiff. 

The  bill  alleges,  that  the  conveyance  to  the  defendant, 
William  H.  H.  Applegate,  was  for  two  hundred  and  forty 
acres  of  said  land  for  the  ''apparent  consideration"  of  five 
hundred  dollars;  that  said  defendant,  on  June  24,  1871, 
"deeded'  two  hundred  acres  of  the  same  to  Charles  Drain 
and  John  C,  his  son,  for  the  nominal  consideration  of  five 
hundred  dollars,  while  the  actual  consideration   was  two 
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thousand  dollars  in  cash;  that  the  consideration  was  ex- 
pressed in  the  deed  at  the  sum  of  five  hundred  dollars  ^'to 
conceal  the  value  of  the  land  and  to  cheat  and  defraud  the 
creditors"  of  said  J.  A.,  by  making  *'the  price  correspond" 
with  that  of  the  deed  to  said  defendant,  William  A. ;  and 
that  the  stamp  thereon  is  only  fifty  cents,  instead  of  two 
dollars,  as  required  by  the  act  of  congress. 

And  further,  that  each  and  all  of  said  conveyances,  in- 
cluding those  to  said  William  A.  and  Charles  and  John  C. 
Drain,  ''are  illegal  and  a  fraud  under"  the  revenue  act 
aforesaid;  that  an  inadequate  consideration  was  expressed 
in  each  of  said  deeds  by  the  grantors  and  grantees,  "with 
the  intent  of  evading  the  provisions"  of  said  act;  that  each 
of  said  deeds  is  stamped  with  a  stamp  of  the  value  of  fifty 
cents,  and  no  more,  although  the  grantors  and  grantees 
therein  well  knew  that  the  land  conveyed  by  each  was,  at 
the  date  thereof,  worth  more  than  one  thousand  dollars; 
that  the  record  of  said  deeds  was  made  in  ''violation  of  the 
spirit  and  meaning  of  sections  152,  156,  and  158"  of  said 
revenue  act;  and  that  none  of  said  stamps  were  "cancelled," 
as  provided  in  said  act,  prior  to  the  recording  of  said  deeds. 

The  defendants,  Charles  and  John  C.  Drain,  demur  to 
the  bill.  It  is  not  alleged  in  the  bill  that  they  are  not  pur- 
chasers in  good  faitli,  and  for  a  valuable  consideration,  and 
that  they  are  such  purchasers,  was  admitted  on  the  argu- 
ment, and  therefore  they  are  not  affected  by  the  alleged 
fraud  iu  the  conveyance  to  said  William  A. 

The  only  question  made  upon  the  demurrer  is,  as  to  the 
validity  of  the  deed  to  the  Drains,  under  the  stamp  act  of 
June  30, 1864,  as  amended  by  the  act  of  July  13,  1866.  The 
provisions  of  the  act  which  are  cited  as  beariug  upon  the 
question,  are  found  in  sections  152,  156,  and  158  (13  Stat. 
292-294;  14  Stat.  141,  142). 

Secon  152,  as  amended,  makes  it  unlawful  to  record  any 
conveyance  not  duly  stamped,  or  upon  which  the  stamps  are 
not  cancelled  as  required  by  law,  and  declares  the^ record  of 
such  conveyance  "utterly  void,"  and  prohibits  it  from  being 
used  iu  evidence. 

It  is  plain  that  this  section  in  no  wise  affects  the  validity 
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of  the  original  conveyancey  but  is  confined  to  exclading  ifc 
from  the  privilege  of  record,  unless  it  is  daly  stamped  and 
the  stamps  cancelled. 

S^tion  156,  which  is  not  amended  bj  the  act  ot  Jalj  13, 
1866,  supra,  imposes  a  penalty  upon  any  person  ^' who  shall 
fraudulently  make  use  of  an  adhesive  stamp  to  denote  any 
duty  imposed  by  this  act,**  without  cancelling  the  same. 

This  is  a  penalty  without  a  prohibition,  at  least  in  terms. 
But  it  does  not  follow,  if  it  were  both,  that  a  conveyance 
made  contrary  to  it — one  upon  which  the  stamp  is  fraudu* 
lently  uncancelled — is  therefore  voi4. 

Generally,  where  a  penalty  is  imposed  for  the  commission 
or  omission  of  an  act  relating  to  a  contract,  without  a  pro- 
hibition of  such  contract,  the  same  is  not  thereby  made  void. 

Jn  re  PiUock,  2  Saw.  423,  the  court,  following  what  it  un- 
derstood to  be  the  doctrine  of  Harris  v.  Runneb,  12  How. 
83,  laid  down  the  rule  as  follows:  '^  Where  a  statute  con*^ 
tains  both  a  prohibition  and  a  penalty,  a  contract  or  trans- 
action contrary  thereto  is  absolutely  illegal  and  void,  unless 
it  appears,  upon  a  consideration  of  the  whole  act,  that  the 
legislature  did  not  so  intend.'^ 

And  it  is  also  admitted,  that  a  contract  made  contrary  to 
a  penalty  may  be  held  void,  if  sach  appears  to  have  been 
the  intention  of  the  legislature. 

In  such  cases,  much  depends  upon  the  nature  and  amount 
of  the  penalty  prescribed,  and  whether  it  is  aimed  at  the 
contract  itself,  or  only  some  form  or  incident  of  it — as, 
whether  it  was  intended  to  prevent  a  contractor  conveyance 
of  the  kind  in  question,  or  only  as  a  security  that  it  should 
be  made  on  a  certain  kind  of  paper,  or  stamped  with  stamps 
of  a  certain  value,  which  should  be  cancelled,  so  as  to  prevent 
their  re-use. 

In  this  case,  the  fact  that  the  statute  has,  in  section  158, 
in  addition  to  the  penalty  imposed  upon  the  maker  for  the 
omission  to  stamp  a  conveyance,  provided  specially  th^t 
such  conveyance  shall  be  void  in  case  such  omission  is  the 
result  of  a  fraudulent  intent,  tends  strongly  to  show  that  it 
was  not  the  intention  of  congress  to  make  a  conveyance  void 
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for  want  of  cancelling  a  stamp  thereoui  in  addition  to  the 
penalty  imposed  on  that  account. 

Upon  a  careful  review  of  the  whole  act,  and  the  circum- 
stances of  the  case,  it  is  very  clear  and  satisfactory,  that 
such  was  not  the  intention  of  the  legislature;  and  the  fact 
that  the  stamps  were  not  duly  cancelled,  as  alleged  in  the 
bill,  so  far  as  section  156  is  concerned,  is  therefore  alto- 
getlier  immaterial  in  this  controversy. 

Section  158,  as  amended,  provides,  that  a  person  who 
makes  a  conveyance  without  duly  stamping  the  same  and 
cancelling  the  stamps,  as  required  by  law,  ''with  intent  to 
evade  the  provisions  of  this  act,*^  shall  be  subject  to  a  pen- 
alty, and  ''such'*  conveyance  "  not  being  stamped  according 
to  law,"  shall  be  deemed  invalid  and  of  no  effect. 

The  provision  concerning  the  cancellation  of  stamps,  and 
the  clause,  ''not  being  stamped  according  to  law,"  were 
added  to  this  section  by  the  amendment  of  1866. 

A  conveyance  made  contrary  to  this  section  is  void;  but 
the  mere  omission  to  stamp  the  conveyance,  or  cancel  the 
stamps,  does  not  constitute  or  establish  a  violation  of  the 
section.  It  must  be  alleged  and  proved  by  the  plaintiff,  not 
only  that  the  conveyance  to  the  Drains  was  insufficiently 
stamped,  or  the  stamps  not  cancelled,  but  that  the  omission 
in  either  ease  arose,  not  from  accident  or  ignorance,  but 
was  the  result  of  an  "intent  to  evade  the  provisions"  of  the 
law;  that  is,  with  intent  to  defraud  the  government  of  the 
stamp  duty,  {Campbell  v.  Wilcog^,  10  Wall.  422;  Ghreen  v. 
HoUoay,  101  Mass;  243.)  The  act  (schedule  B)  provides, 
that  when  the  "consideration"  of  the  conveyance  does  npt 
exceed  five  hundred  dollars,  it  shall  be  stamped  with  a  stamp 
of  the  value  of  fifty  cents,  and  an  additional  stamp  of  the 
same  value  for  every  additional  five  hundred  dollars  of  con- 
sideration. The  statement  in  the  deed  of  the  nature  and 
amount  of  the  consideration  is  at  most  only  prima  facie  true, 
and  may  be  contradicted.  Therefore  the  stamps  must  be 
sufficient  for  the  actual  consideration,  be  that  more  or  less. 

It  appears  from  the  bill,  that  the  conveyance  in  question 
is  not  sufficiently  stamped,  the  true  consideration  being  two 
thousand  dollars,  while  that  expressed  in  the  deed,  and  for 
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which  it  is  stamped,  is  only  five  hundred  dollars,  and  that 
the  stamp  actaally  used  is  not  cancelled.  But  it  does  not 
appear  that  the  omissiou  to  stamp  the  conveyance  as  for  a 
consideration  of  two  thousand  dollars,  rather  than  five  hun- 
dred dollars,  or  the  omission  to  cancel  the  one  actually 
used,  was  the  result  of  an  intention  to  defraud  the  govern- 
ment; and  this  intent  will  not  be  presumed  from  the  mere 
fact  of  the  omission,  which  may  have  been  caused  by  igno- 
rance or  accident.  It  must  be  alleged  and  proved,  but  the 
weight  to  be  given  to  the  fact  of  omission  as  an  item  of 
evidence,  will  depend  upon  the  circumstances. 

It  is  true,  that  every  one  is  presumed  to  intend  the  ordi- 
nary consequences  of  his  voluntary  act  (Or.  Civ.  Code,  sec. 
766,  subd.  3),  and  it  is  equally  true,  that  a  necessary  conse- 
quence of  the  omission  to  duly  stamp  this  conveyance  was  a 
loss  to  the  government.  But  it  is  still  open  to  question, 
whether  the  omission  was  the  voluntary  act — the  very  will 
and  purpose  of  the  maker  of  the  conveyance;  and  even  if  it 
was,  whether  the  motive  of  the  act  was  to  defraud  the  gov- 
ernment, or  not. 

No  reason  is  alleged  for  the  neglect  to  cancel  the  stamp, 
but  the  bill  ascribes  two  contradictory  motives  for  the 
omission  to  duly  stamp  the  conveyance  made  by  said  Will- 
iam A.  to  the  Drains:  1.  To  make  the  consideration  cor- 
respond with  that  in  the  conveyance  from  J.  A.  to  himself, 
and  thereby  to  promote  the  purpose  for  which  it  was  made 
— to  defraud  the  creditors  of  said  J.  A.;  and,  2.  That  an 
" inadequate"  consideration  was  "expressed"  in  such  con- 
veyance with  intent  to  evade  the  revenue  act. 

The  omission  to  stamp  the  deed,  from  the  first  motive, 
does  not  render  it  void.  An  act  done  with  a  purpose  to 
defraud,  or  aid  in  defrauding,  the  creditors  of  J.  A.,  is  not 
an  act  done,  so  far  as  appears,  with  intent  to  defraud  the 
government.  Nor  does  it  matter  how  "inadequate"  the 
consideration  for  the  conveyance  is,  so  that  the  stamp  used 
corresponds  with  it  in  amount.  The  statute  does  not  require 
a  person  to  dispose  of  his  property  for  an  "  adequate"  con- 
sideration, with  a  view  of  enhancing  the  revenue  of  the  gov- 
ernment from  that  source,  but  very  properly  leaves  that  to 


238  DowELL  17.  Appleoate.  [Cir.  Ct. 

Opinion  of  the  Court — Deady>  J.  [Julj^ 

be  cared  for  by  the  selfishDess  or  the  cupidity  of  the  party 
interested.  Neither  is  the  allegation  upon  this  point  suffi- 
cient, although  it  suggests  that  the  proper  one  was  in  the 
mind  of  the  pleader.  The  consideration  expressed  must 
not  only  have  been  inadequate,  but  less  than  the  amount 
actually  paid.  As  section  158  of  the  stamp  act,  as  amended 
by  the  act  of  March  3,  1865  (13  Stat.  481),  provides  that 
the  title  of  a  purchaser  by  deed  duly  stamped  shall  not  be 
affected  by  the  want  of  a  stamp  upon  the  deed  of  his  grantor 
or  predecessor  in  interest,  the  allegation  in  the  bill,  that  the 
conveyance  to  said  William  A.  was  not  duly  stamped,  is  im- 
material, so  far  as  these  defendants  are  concerned. 

With  this  demurrer,  there  was  also  argued  and  submitted 
the  demurrer  of  the  defendant,  Jonas  Ellensburg,  to  said 
bill. 

The  case  made  in  the  bill  against  him  is  this:  The  defend- 
ant, Charles  Putnam,  a  grandson  of  the  defendant  J.  A., 
and  one  of  the  persons  to  whom  said  J.  A.  conveyed  a  por* 
tion  of  his  real  property  as  aforesaid,  on  January  19,  1879, 
sold  forty-two  acres  of  the*  same  to  said  Jonas  for  the  sum 
of  three  hundred  and  twenty  dollars,  of  which  two  hundred 
and  twenty  dollars,  or  two  hundred  and  forty-five  dollars, 
has  been  paid,  and  delivered  him  possession  thereof,  with  a 
paper  writing  in  the  form  of  a  deed,  but  without  a  seal, 
which  has  been  illegally  admitted  to  record;  and  the  prayer 
of  the  bill  is,  that  said  writing  be  declared  *^  inferior"  to  the 
lien  of  the  plaintiff's  judgment,  or  that  said  Jonas  be  re- 
quired to  account  to  him  for  the  balance  due  on  said  pur- 
chase. 

The  bill  does  not  allege  that  J.  E.  had  any  notice  of  the 
alleged  fraudulent  character  of  the  conveyance  to  his  grantor, 
and  therefore  his  purchase  in  writing,  even  if  it  does  not 
amount  to  a  full  and  formal  conveyance,  is  good  against  the 
plaintiff,  except  as  to  the  unpaid  purchase  money.  For  this 
the  plaintiff  may,  if  he  makes  out  his  case  against  Putnam 
and  J.  A.,  have  a  decree  that  J.  E.  pay  the  unpaid  purchase 
money  to  him,  and  that  he  have  a  lien  upon  the  land  to 
secure  the  same.     {Wood  v.  JUann,  1  Sumn.  507;  Flagg  v. 
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Mann,  2  Id.  663;  McNeill  v.  Magee,  1  Mason,  269;  Story  Eq. 

Jar.,  sec.  64,  c;  sec.  1503,  a,  b.) 

The  demurrer  of  Charles  and  John  C.  Drain  is  sustained, 

and  the  bill  dismissed  as  to  them;  and  that  of  Ellensburg 

is  overruled. 

Septxmbeb  9,  1881. 

Addison  C.  Gibbs  and  B.  F.  DoweU,  for  plaintiflf. 

W.  Carey  Johnson,  for  defendants. 

Deadt,  J.  On  July  8, 1881,  a  demurrer  by  the  Drains  to 
this  bill  was  sustained,  on  the  ground  that  it  did  not  appear 
therefrom  that  the  grantor  had  omitted  to  stamp  the  deed 
sufficiently  with  intent  to  defraud  the  revenue  of  the  United 
States. , 

The.  plaintiff  now  moves  for  leave  to  amend  his  bill  in 
this  respect,  and  the  defendants  object,  because  the  plaint- 
iff, as  to  them,  is  seeking  practically  to  enforce  a  forfeiture 
upon  purely  technical  grounds  against  innocent  purchasers/ 
and  therefore  ought  not  to  be  favored  by  a  court  of  equity; 
and  because  it  does  not  appear  but  that  the  remaining  prop- 
erty described  in  the  bill  as  having  been  conveyed  by  J.  A. 
to  his  children  in  fraud  of  his  creditors,  and  still  in  their 
possession,  is  sufficient  to  satisfy  the  plaintiff's  claim. 

By  the  equity  rule  35,  the  allowance  of  an  amendment  to 
a  bill  after  a  demurrer  thereto  has  been  sustained,  is  in  the 
discretion  of  the  court. 

Stated  briefly,  the  proposed  amendment  is  to  the  effect: 
1.  That  the  deed  in  question  was  made  and  delivered  with 
the  intent  to  defraud  the  United  States;  2.  That  it  was 
made  and  delivered  by  the  grantor,  and  accepted  by  the 
grantees,  with  intent  to  evade  the  provisions  of  the  internal 
revenue  acts;  and,  3.  That  the  Drains  caused  the  said  deed 
to  be  made  and  delivered,  and  used  the  same  by  having  it 
recorded  with  intent  to  evade  said  acts,  and  with  intent  to 
defraud  the  United  States  out  of  a  stamp  duty  of  the  value 
of  one  dollar  and  fifty  cents. 

The  allegation  that  the  deed  was  either  made,  delivered, 
accepted,  or  used  with  the  intent  to  defraud  the  United 
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States  is  false  upon  its  face.  The  United  States  had  no  in- 
terest in  this  property,  or  claim  upon  the  grantor,  J.  A.  or 
W.  H.  H.  A.,  that  would  render  a  conveyance  of  it  to  the 
Drains  or  any  one  else  fraudulent  as  to  it. 

What  the  pleader  probably  had  in  his  mind  but  failed  to 
express  or  allege,  is,  that  the  deed  was  made,  delivered,  ac- 
cepted, and  used  without  being  duly  stamped,  with  intent 
to  evade,  defraud,  etc. 

To  stamp  or  omit  to  stamp  a  deed  is  something  apart 
from  and  in  addition  to  the  making,  delivering,  accepting, 
or  using  the  same;  and  an  allegation  that  either  of  these 
things  was  done  with  intent  to  defraud  the  United  States  or 
evade  its  revenue  laws,  is  not  an  allegation  that  such  deed 
was  made,  delivered,  accepted,  or  used  without  being  duly 
stamped,  and  is  therefore  immaterial  in  this  suit. 

It  is  also  immaterial  with  what  intention.the  Drains  ac- 
cepted this  deed.  Section  168  of  the  internal  revenue  act 
(13  Stat.  193;  14  Id.  142)  does  not  make  any  account  of  the 
intention  with  which  a  deed  is  "  accepted"  or  received  by 
the  grantee.  But  in  the  case  of  a  '^  bill  of  exchange,  draft, 
order,  or  promissory  note  for  the  payment  of  money,"  it 
does  provide  that  if  such  instrument  is  accepted,  nego- 
tiated, or  paid  without  being  duly  stamped,  and  with  the 
intent  to  evade  the  provisions  of  the  same  act,  it  shall  be  in- 
valid. The  reason  of  this  distinction  is  apparent.  Who- 
ever accepts  a  bill  of  exchange,  thereby  becomes  an  active 
party  thereto.  In  effect  and  to  that  extent  he  makes  or 
emits  it — ogives  it  a  new  life  and  circulation,  and  the  inten- 
tion with  which  he  does  so,  so  far  as  the  stamp  duty  is  con- 
cerned, is  placed  by  the  stamp  act  in  the  same  category  as 
that  of  the  maker. 

But  in  the  case  of  any  "  instrument  or  document"  other 
than  negotiable  paper,  the  intention  or  purpose  of  the  party 
to  or  for  whom  it  is  made  or  delivered,  or  the  use  he  puts 
it  to  or  makes  of  it,  is  simply  immaterial. 

Nor  is  it  material  in  this  suit  whether  the  Drains  caused 
this  deed  to  be  made,  within  the  meaning  of  the  statute  or 
not,  and  could  only  become  so  in  an  action  against  them  for 
the  penalty  imposed  by  the  act.     If  their  grantor  omitted 
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to  stamp  it  as  required  by  law,  with  the  intent  to  defraud 
the  revenae,  it  is  void,  no  matter  who,  or  whether  any  one 
caused  them  to  do  so.  Nor  does  it  appear  that  the  Drains 
caused  this  deed  to  be  made,  otherwise  than  by  becoming 
the  actual  purchasers  of  the  property  described  therein; 
and  that  this  did  not  bring  them  within  the  purview  or  pen- 
alty of  the  statute  is  too  plain  for  argument. 

The  proposed  amendment  is  immaterial,  and  that  is  a  suf- 
ficient reason  why  the  motion  should  be  denied. 

But  I  do  not  think  this  amendment  ought  to  be  allowed, 
even  if  it  contained  the  allegation  that  the  deed  to  the 
Drains  is  void  because  the  grantor  therein  made  and  deliv- 
ered the  same  to  them  without  its  being  duly  stamped,  and 
with  intent  to  defraud  the  United  States. 

Amendments  to  a  bill  after  a  demurrer  thereto  has  been 
sustained,  are  not  allowed  as  a  matter  of  right,  but  rest  in 
the  discretion  of  the  court;  and  are  only  allowed  when  they 
are  necessary  to  promote  or  attain  the  ends  of  justice  in  the 
case.     {Hwiit  v.  Bovsmaniere^  2  Mason,  365.) 

The  case  sought  to  be  made  against  these  defendants  by 
the  amendment  is  this:  J.  A.,  being  a  co-surety  with  the 
plaintiff  on  an  official  bond,  is  alleged  to  have  conveyed  the* 
premises  to  his  sou  without  or  npon  a  grossly  inadequate 
consideration,  with  intent  to  defraud  the  state  and  the 
plaintiff*  who  has  since  been  compelled  to  pay  the  bond. 
But  it  is  admitted  that  the  Drains  purchased  from  the  son 
for  a  sufficient  consideration  and  without  notice  of  such 
fraudulent  intent,  and  are  therefore  not  affected  by  it.  Con- 
ceding this,  however,  it  is  claimed  that  the  deed  to  the 
Drains  is  void  because  their  grantor  only  put  a  stamp  of  the 
value  of  fifty  cents  on  it  when  he  should  have  put  two  dol- 
lars, with  the  intent  to  defraud  the  revenue  of  the  difference, 
and  therefore  the  property,  for  the  purpose  of  this  suit, 
must  be  considered  as  still  held  by  the  son  under  the  fraud- 
ulent deed  from  J.  A.,  and  subject  to  be  applied  upon  the 
latter's  debt  to  the  plaintiff. 

But  the  plaintiff  also  imputes  another,  and,  in  my  judg- 
ment, a  more  probable  motive  for  the  omission  to  stamp  the 
deed  sufficiently,  and  that  is,  that  the  consideration  might 
Id 
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oorrespond  with  that  in  the  deed  from  J.  A.  to  his  son,  and 
thereby  give  strength  to  the  claim  that  the  former  was  a 
houajide  transaction  based  upon  an  adequate  consideration. 

It  is  not  at  all  probable,  while  the  actual  considera- 
tion of  the  deed  in  qaestion  was  two  thousand  dollars,  that 
it  would  be  expressed  in  the  deed  at  five  hundred  dollars, 
merely  to  save  the  expense  of  stamps  to  the  value  of  one 
dollar  and  fifty  cents,  and  at  the  same  time  incur  thereby  a 
penalty  of  many  times  that  sum;  while  it  is  not  improbable 
that  it  may  for  some  reason  have  been  so  done  with  a  view 
of  preserving  an  apparent  uniformity  in  the  considerations 
of  the  two  conveyances. 

The  two  motives  could  hardly  co-exist,  and  there  is  such 
a  want  of  probability  as  to  the  former,  that  as  between 
them,  the  latter  must  be  accepted  as  the  true  one.  But  in 
any  event,  the  Drains  are  innocent  purchasers,  and  not  par- 
ties to,  or  participants  in,  eithefthe  alleged  fraud  or  fraud- 
ulent intention;  and  while  they  may  be  affected  by  the 
invalidity  of  the  deed  to  them  on  account  of  their  grantor's 
fraudulent  omission  to  sufficiently  stamp  the  same,  I  do  not 
.think  that  justice  or  equity  requires  the  court  to  permit  the 
plaintiff  to  amend  his  bill  after  a  demurrer  thereto  has  been 
allowed,  so  as  to  enable  him  to  enforce  a  claim  to  the 
property  founded  upon  such  invalidity — particularly  as  he 
had  ample  opportunity  to  bring  the  matter  before  the  court 
by  proper  allegations  in  the  amended  bill  to  which  the  de- 
murrer was  taken. 

Besides  this,  there  is  much  force  in  the  suggestion  that 
the  plaintiff  ought  not  to  be  allowed  to  proceed  against  the 
property  conveyed  to  the  Drains,  until  it  appears  that  the 
property  of  J.  A.,  either  in  his  own  hands  or  that  of  his 
children,  is  not  sufficient  to  satisfy  his  claim. 

The  motion  to  amend  is  denied,  and  the  bill  as  to  the  de- 
fendants, Charles  and  John  C.  Drain,  is  dismissed  with 
costs. 
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July  16,  1881. 

1.  Labcbnt  of  Indian  Pbopbrtt. — ^The  Indian  intercourse  act  of  June  30, 

1834  (4  Stat.  729),  was  extended  over  Oregon,  so  far  as  the  same  was  ap- 
plieahle  thereto,  by  aet  of  June  5,  1850(98tat.  437):  HM,  tiiat  the  pro- 
▼iaidn  ol  said  aet  of  1834,  providing  for  the  punishment  of  a  white  man 
for  stealing  the  property  of  an  Indian,  and  vice  verM,  was  applicable  to 
Oregon,  and  thereafter  in  force  there;  and  that  the  sai^e  was  not  modi- 
fied or  repealed  by  the  admission  of  the  state  into  the  Union — Februaiy 
14,  1859  (11  Stat.  383). 

2.  Umatilla  Rssbeyation,  an  Indian  €ouNTBT.->The  treaty  of  June  9, 

1855  (12  Stat.  445^,  establishing  the  Umatilla  reservation  for  the  excln- 
sive  use  of  certain  Indian  tribes,  was  not  modified  or  repealed  by  the  act 
admitting  Oregon  into  the  Union,  and  from  the  date  of  such  treaty,  and 
by  reaaon  thereof,  such  reservation  was  and  is  "  Indian  country,'*  and  all 
laws  for  the  punishment  of  crimes  committed  in  such  country  are  appli- 
cable thereto,  and  may  be  enforced  in  the  United  States  courts  for  the 
district  of  Oregon. 

3.  Intescoursb  with  the  Indian  Tribes.— The  power  of  congress  to  regu- 

late the  intercourse  between  the  inhabitants  of  the  United  States  «nd  the 
Indian  tribes  therein,  is  not  limited  by  state  lines  or  goremments,  but 
may  be  exercised  and  enforced  wherever  the  subject — Indian  tribes — 
exists. 

Before  Deadt,  District  Judge. 
Bu/us  MaUory,  for  the  United  Stateg. 
The  defendant  in  propria  persona. 

Deady,  J.  On  July  7,  1881,  an  information  was  filed  in 
this  coart,  by  the  district  attorney,  charging  the  defendant 
with  the  larceny  of  a  blanket  from  an  Indian,  on  the  Uma- 
tilla Indian  reserration,  in  this  district.  The  defendant 
pleaded  not  guilty,  and  the  ease  was  submitted  to  the  court 
upon  an  agreed  state  of  facts,  to  stand  as  and  for  a  special 
verdict,  as  follows: 

On  July  1,  1881,  the  defendant,  a  white  man,  feloniously 
took  and  carried  away  from  the  Umatilla  Indian  reservation, 
in  the  district  of  Oregon,  then  under  charge  of  an  Indian 
agent,  a  blanket  of  the  value  of  two  dollars,  the  same  being 
then  and  there  the  property  of  Shick-Shuck,  an  Indian, 
then  belonging  to  and  living  upon  said  reservation,  with  a 
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prayer  for  judgment  by  the  defendant,  on  the  gronnd,  that 
the  court  had  no  jurisdiction  of  the  offense  charged. 

Section  25  of  the  act  of  June  30,  1884  (3  Stat  733),  ««to 
regulate  trade  and  intercourse  with  the  Indian  tribes,''  as 
modified  by  sections  2145  and  2146  of  the  revised  statut-es, 
enacts  as  follows : 

"That  so  much  of  the  laws  of  the  United  States  as  pro- 
vides for  the  punishment  of  crimes  committed  within  any 
place  ^dthin  the  sole  and  exclusive  jurisdiction  of  the  United 
States,  except  the  District  of  Columbia,  shall  be  in  force  in 
the  Indian  country;  provided,  the  same  shall  not  extend  to 
Grimes  committed  by  one  Indian  against  the  person  or 
property  of  another  Indian,  nor  to  any  Indian  committing 
any  offense  in  the  Indian  country,  who  has  been  punished 
by  the  local  law  of  the  tribe,  or  to  any  case  where,  by  treaty 
stipulations,  the  exclusive  jurisdiction  over  such  offenses  is 
or  may  be  secured  to  the  Indian  tribes  respectively;"  and 
section  5356  of  the  revised  statutes  enacts  as  follows: 
"  Every  person  who,  *  *  ♦  in  any  place  under  the  ex- 
clusive jurisdiction  of  the  United  States,  takes  and  carries 
away,  with  intent  to  steal  or  purloin,  the  personal  goods  of 
another,  shall  be  punished  by  a  fine  of  not  more  than  one 
thousand  dollars,  or  by  imprisonment  not  more  than  one 
year,  or  by  both  such  fine  and  imprisonment.** 

It  is  decided,  so  far  as  this  court  is  concerned,  that  the 
phrase  "Indian  country,*'  as  used  in  the  act  of  1834,  supra, 
is  a  technical  one,  and  only  applies  to  such  portions  of  the 
United  States  as  are  described  in  the  first  section  thereof, 
or  have  since  become  such  by  and  in  pursuance  of  an  act  of 
congress,  or  a  treaty  of  the  United  States,  and  that  it  does 
not  extend  or  apply  to  any  country,  simply  because  it  is 
owned  or  inhabited  by  Indians,  in  whole  or  in  part;  and  also 
that  said  act  was  local,  and  only  extended  west  to  the  Bocky 
mountains,  and  was  never  extended  beyond  them,  proprio 
vigorCf  or  otherwise  than  as  specially  provided  by  act  of 
congress.  {United  Slates  v.  Ibm,  1  Or.  27;  United  States  v. 
Seudoff,  2  Saw.  311.) 

By  section  5  of  the  act  of  June  6,  1850  (9  Stat.  437),  to 
authorize  "  the  negotiation  of  treaties  with  the  Indian  tribes 
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in  Oregon,*"  and  ''for  other  purposes/'  it  was  enacted: 
''That  the  law  [Jane  30,  1834,  supra]  regulating  trade  and 
intercourse  with  the  Indian  tribes  east  of  the  Bocky  moun- 
tains, or  such  provisions  of  the  same  as  may  be  applicable, 
be  extended  over  the  Indian  tribes  in  the  territory  of  Ore- 
gon. 

Under  this  section,  it  was  early  held  {United  Stales  y. 
Tom,  supra),  that  so  much  of  the  act  of  1834  as  "tends  to 
prevent  immigration,  the  free  occupation  and  use  of  the 
country  by  the  whites,  must  be  considered  as  repealed. 
Whatever  militates  against  the  true  interests  of  a  white 
population  is  inapplicable.**  But  the  provision  (section  20) 
prohibiting  the  disposition  of  spirituous  liquors  to  Indians 
was  held  applicable,  as  not  being  "  necessary  to  the  wel- 
fare*' of  the  white  people,  but  "a  blessing  to  the  Indians, 
and  highly  promotive  of  the  safety,  peace,  and  good  order 
of  the  whole  community.** 

This  decision  was  followed  in  this  district  until  section  20 
of  the  act  of  June  30,  1834,  was  amended  by  the  acts  of 
February  13, 1862,  and  March  15, 1864  (12  Stat.  339;  13  Stat. 
29),  so  as  to  make  the  disposing  of  spirituous  liquor  to  an 
Indian,  tinder  the  charge  of  an  Indian  agent,  a  crime,  without 
reference  to  the  locality  in  which  it  was  done. 

So,  too,  section  .8  of  the  act,  which  prohibits  any  person 
from  depasturing  "the  land  belonging  to  any  Indian,  or 
Indian  tribe,**  has  been  considered  in  force  in  Oregon,  as  to 
the  land  included  within  an  Indian  reservation,  and  enforced 
in  this  court.     (United  Slates  v.  Matlock,  2  Saw.  148.) 

What  other  fef^tures  of  the  act  of  1834  y/kre  or  were  not 
applicable  to  Oregon,  has  not  been  decided;  nor  has  it 
been  specially  considered  what  effect,  if  any,  the  making 
and  ratification  of  the  subsequent  treaty  under  which  this 
reservation  exists  and  the  admission  of  the  state  into  the 
Union  have  upon  this  question. 

In  United  States  v.  Ward,  1  Wool.  1,  it  was  held  by  Mr. 
Justice  Miller,  that  the  act  of  1834  conferred  upon  the  na- 
tional courts  jurisdiction  of  offences  against  the  laws  of  the 
United  States,  committed  on  Indian  reservations  in  Kansas, 
but  that  the  act  admitting  the  state  into  the  Union  had  so 
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far  modified  that  act  as  to  deprire  the  circait  court  of  jaris- 
diotion  in  that  particular  ease,  which  was  an  indictment  for 
murder  committed  by  one  white  man  upon  another,  npon  a 
reservation  set  apart  by  treaty  for  the  Kansas  tribe  of  In- 
dians. In  United  States  y.  Tellow  Sim,  1  Dill.  271,  it  was 
held  by  Mr.  Justice  Dillon,  that  the  national  courts  in 
Kansas  did  not  have  jurisdiction  of  the  crime  of  murder 
committed  within  the  state  of  Kansas  and  not  upon  a  reser- 
vation, by  Indians  belonging  to  a  reserration  therein,  with 
an  intimation  that  if  the  crime  had  been  committed  en  the 
reservation,  the  ruling  would  have  been  different. 

In  United  States  v.  Ciena,  1.  McLean,  256,  it  was  held,  that 
the  power  of  congress  to  regulate  commerce  with  the  Indian 
tribes  does  not  cease  on  their  being  included  within  the 
limits  of  a  state,  but  that  the  federal  jurisdiction  must 
cease,  or  is  lost,  where  the  Indians  occupy  a  very  limited 
territory,  and  are  practically  absorbed  in  the  surrounding 
white  population. 

But  in  United  States  ▼.  Hdttiday,  3  Wall.  407,  it  was  held 
by  the  supreme  court,  that  the  power  of  congress  to  regulate 
commerce  with  the  Indian  tribes  is  co-extensive  with  the 
subject,  and  applies  to  individuals  constituting  the  tribes, 
although  off  a  reservation  and  within  the  limits  of  a  state, 
and  therefore  the  act  of  1864,  supra,  for  -the  punishment  of 
a  person  who  disposes  of  spirituous  liquor  to  an  Indian, 
under  the  charge  of  an  agent,  is  constitutional,  although  the 
disposition  took  place  within  the  limits  of  a  state,  to  an 
Indian  not  upon  or  belonging  to  a  reservation. 

On  June  9,  1865,  a  treaty  was  made  with  the  Wallawalla, 
Cayuse^  Umatilla,  and  other  tribes  and  bands  of  Indians  in 
Oregon  and  Washington  Territoiy,  by  which  the  reservation 
in  question  was  set  apart  for  the  exclusive  use  of  the  In- 
dians, in  consideration  of  their  ceding  their  rights  to  a  large 
extent  of  country.  The  treaty  (12  Stat.  945)  provides,  that 
the  reservation  "shall  be  set  apart  as  a  residence  for  said 
Indians;  *  ^  ^  all  of  which  tract  shall  be  set  apart 
and,  so  far  as  necessary,  surveyed  and  marked  out  for  their 
exclusive  use;  nor  shall  any  white  person  be  permitted  to 
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reside  upon  the  same,  without  permission  of  the  agent  and 
snperin  tenden  t. " 

On  February  U,  1859  (11  Stat.  383),  the  state  of  Oregon, 
with  exterior  boundaries,  including  the  Umatilla  reserva- 
tion, was  ''  received  into  the  Union  on  an  equal  footing  with 
the  other  states  in  all  respects  whatever/'  without  any  pro- 
viso or  provision  concerning  the  Indians  or  Indian  reserva- 
tions therein. 

On  March  8,  1859,  the  treaty  was  ratified  by  the  senate, 
and  on  April  11th  it  was  proclaimed  by  the  president. 

The  power  to  regulate  commerce  with  ludian  tribes  in- 
cludes not  only  traffic  in  commodities,  but  intercourse  with 
such  tribes — the  personal  conduct  of  the  white  and  other 
races  to  and  with  such  tribes  and  the  members  thereof,  and 
vice  versa.  (OibboiUY.  Ogden,  9  Wheat.  189;  United  States 
V.  HoUiday,  3  Wall.  416.)  If  the  power  to  regulate  the  in- 
tercourse between  the  Indian  and  the  white  man  includes 
the  power  to  punish  the  latter  for  giving  the  former  a  drink 
of  spirituous  liquor,  within  the  limits  of  a  state,  as  it  un- 
doubtedly does  (United  States  v.  Holliday,  supia,  415), 
then  it  must  follow,  that  the  power  to  regulate  such  inter- 
course extends  to  and  includes  the  power  to  punish  any  other 
act  of  a  white  man  having  or  taking  e£Eect  upon  the  person 
or  property  of  an  Indian,  within  such  limits,  and  vice  versa — 
even  to  the  taking  of  life. 

It  is  admitted  that  the  power  of  congress  to  provide  for 
the  punishment  of  an  act,  as  a  crime,  is  limited  to  the  sub- 
jects and  places  peculiar  to  the  national  government.  Its 
power  to  do  so  arises  from  the  locality  of  the  act  in  ques- 
tion, when  it  is  committed  in  a  place  within  the  exclusive 
jurisdiction  of  the  United  States,  as  its  territories,  forts, 
arsenals,  etc. ;  and  from  the  subject,  when  the  punishment 
is  imposed  as  a  means  of  carrying  into  execution  or  en- 
forcing any  of  the  powers  expressly  granted  to  congress  by 
the  constitution — as  the  power  to  lay  and  collect  taxes,  to 
borrow  money,  to  regulate  commerce,  etc. 

The  act  of  1834,  as  a  regulation  of  trade  and  intercourse 
with  the  Indian  tribes  in  the  ''Indian  country,"  as  defined 
in  section  1  of  that  act,  was  within  the  power  of  congress, 
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both  pn  the  ground  of  locality  and  subject — such  '^Indian 
country"  being  without  the  limits  of  any  state  and  therefore 
within  the  exclasive  jurisdiction  of  the  United  States;  and 
the  intercourse  with  Indians  being  a  subject  within  its 
jurisdiction  generally.  And,  as  when  the  act  was  extended 
over  Oregon,  on  June  5, 1850,  the  latter  was  still  a  territory, 
the  right  to  do  so,  rested  upon  the  same  grounds — the 
power  of  congress  over  the  locality  and  the  subject. 

But  when  Oregon  was  admitted  into  the  Union — ^February 
14,  1869 — the  power  of  congress  over  the  Indian  tribes  in 
Oregon  or  the  intercourse  between  them  and  others,  so  far 
as  it  depended  on  the  locality,  was  gone,  unless,  and  so  far, 
as  it  may  haye  been  saved  by  the  operation  of  the  treaty  of 
June  9,  1855,  establishing  the  Umatilla  reservation.  But 
the  jurisdiction  which  was  not  dependent  upon  locality*— 
the  jurisdiction  which  arises  out  of  the  subject — the  inter- 
course between  the  inhabitants  of  the  state  and  the  Indian 
tribes  therein — remained  as  if  no  change  had  taken  place 
in  the  relation  of  the  territory  to  the  general  government. 
Congress  could  no  longer  prohibit  the  introduction,  man- 
ufacture, or  sale  of  spirituous  liquor  in  the  country,  but 
only  the  disposition  of  it  to  Indians.  And,  as  it  could 
prohibit  that,  as  well  within  the  limits  of  a  state  as  a^  place 
where  it  had  exclusive  jurisdiction,  it  could  punish  the 
violation  of  such  prohibition  in  the  former  case  as  well  as 
in  the  latter. 

The  necessary  inference  from  these  premises  seems  to  be, 
that  the  act  of  1834,  or  so  much  of  it  as  congress  was 
authorized  to  enact,  within  the  limits  of  a  state  for  the  pur- 
pose of  regulating  the  intercourse — the  goings  on — ^between 
the  Indians  and  the  inhabitants  of  the  latter,  remains  in 
full  force.  Of  this  character  are  all  the  provisions  of  the 
act  which  punish  persons  for  wrong  or  injury  done  to  the 
person  or  property  of  an  Indian,  and  vice  ve^-aa. 

This  intercourse  is  a  subject  of  federal  jurisdiction,  the 
same  as  the  naturalization  of  aliens,  the  subject  of  bank- 
ruptcies or  the  establishment  of  post-offices,  and  therefore 
congress  may  pass  laws  regulating  or  even  forbidding  it 
and  providing  for  the  punishment  of  acts  or  conduct  grow- 
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ing  oat  of  it  or  connected  therewith,  resulting  in  injury  to 
either  the  Indian  or  the  other  party,  or  calculated  to  inter- 
ropt  or  destroy  its  peaceful  or  beneficial  character. 

Section  5356  of  tiie  revised  statutes  which  provides  for 
the  punishment  of  larceny  committed  in  a  place  within  the 
exclusive  jurisdiction  of  the  United  States,  was  made  a 
part  of  the  act  of  1834,  by  section  25  thereof,  whenever  the 
larceny  was  committed  by  a  white  man  upon  the  goods  of 
an  Indian,  and  vice  versa;  and  as  such,  it  was,  in  my  judg- 
ment, extended  over  Oregon  on  June  5,  1850 — it  not  being 
locally  inapplicable,  any  more  than  the  provision  concern* 
ing  the  disposition  of  spirituous  liquor  to  an  Indian.  Nor 
did  the  admission  of  the  state  into  the  Union  upon  '^an 
equal  footing*'  with  the  other  states  have  the  effect  to  modify 
or  repeal  this  provision.  If  the  same  provision  could  not 
be  made  and  enforced  in  every  other  state,  at  the  will  of 
congress,  then  of  course  the  admission  of  Oregon  into  the 
Union,  upon  an  equality  with  the  other  states,  would  have 
worked  a  repeal  of  it.  But  congress  has  the  power  to  legis- 
late  upon  the  subject  of  intercourse  with  the  Indian  tribes, 
wherever  they  exist,  irrespective  of  state  lines  or  govern- 
ments; and  this  provision  against  larceny  by  the  parties  to 
this  intercourse,  being  well  calculated  to  preserve  the  peace 
between  them  and  prevent  the  shedding  of  innocent  blood 
and  cruel  and  devastating  Indian  wars,  is  as  convenient  and 
necessary  to  that  end  as  any  other  thait  can  be  suggested. 

If  congress  can  punish  the  defendant  for  buying  Shick- 
Shuck's  blanket — trading  for  it — why  not  for  stealingjt? 

Upon  the  national  government  is  devolved  the  power  and 
duty  to  supervise  and  control  the  intercourse  between  the 
Indian  and  its  citizens  so  that,  so  far  as  possible,  each  may 
be  protected  from  wrong  and  injury  by  the  other,  and  in  the 
exercise  of  this  power  and  the  performance  of  this  duty,  it 
is  not  limited  or  restrained  by  the  fact  that  the  Indians  are 
within^the  limits  of  a  state.  The  Indians  were  here  before 
the  state  was,  and  the  state  was  formed  and  admitted  into 
the  Union  subject  to  their  right  to  remain  here,  and  the 
power  of  congress  over  the  intercourse  between  them  and 
the  people  of  the  state,  until  they  are  removed,  or  become 
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a  part  of  the  latter,  through  the  agency  or  with  the  consent 
of  the  United  States. 

Nor  is  it  material  that  the  state  has  the  general  power  to, 
and  does,  punish  for  larceny  committed  within  its  limits. 
So  it  has  the  power  to  regulate  and  control  the  disposition 
of  spirituous  liquor.  But  in  neither  case  does  this  power 
exclude  or  supersede  .the  paramount  authority  of  the  na- 
tional government,  where  the  larceny  or  disposition  touches 
upon  or  affects  a  subject  within  its  jurisdiction  and  power. 
As,  for  instance,  the  general  police  power  of  the  state  over 
the  manufacture,  sale,  and  use  of  distilled  spirits  within  its 
limits,  is  subordinate  to  the  act  of  congress,  passed  in  pur- 
suance of  its  power  to  regulate  commerce,  which  permits 
the  importation  of  such  spirits  into  the  state  from  foreign 
countries;  nor  can  the  state  interfere  with  or  tax  the  im- 
porter in  the  exercise  of  his  right  to  sell  and  dispose  of  the 
same  within  its  limits,  in  the  original  package.  (JBrotvn  y. 
Maryland,  12  Wheat.  419;  Licenae  Cases,  5  How.  673.) 

The  power  to  regulate  commerce,  being  construed  to  in- 
clude navigation  (Gibbons  v.  Ogden,  9  Wheat.  186),  it  has 
been  held  by  the  supreme  court  that  congress  may  in  pur- 
suance of  this  authority  provide  for  the  punishment  of 
persons  who  steal  goods  or  effects  belonging  to  a  vessel  in 
distress  or  wrecked  within  the  admiralty  jurisdiction,  al- 
though such  goods  are  taken  not  immediately  from  the  ves- 
sel but  above  high-water  mark,  on  the  land,  and  within  the 
jurisdiction  of  the  state.  (United  States  v.  Coombs,  12  Pet 
72.)  Now,  if  congress  in  pursuance  of  its  power  to  regu- 
late commerce,  can  punish  for  the  larceny  of  goods  con- 
stituting an  element  of  that  commerce  anywhere  within  the 
state,  why  may  not  it,  in  pursuance  of  the  same  power, 
punish  the  defendant  for  the  larceny  of  a  blanket,  within 
the  state,  from  a  member  of  an  Indian  tribe,  the  intercourse 
with  which  is  under  its  absolute  control  ? 

But  there  is  another  ground  on  which  the  jurisdiction  of 
the  United  States  to  punish  this  offence  may  be  safely 
placed.  The  ratification  of  the  treaty  of  June  9,  1855,  on 
March  8,  1859,  took  effect  by  relation  from  the  date  of  its 
signing,  so  that  it  was  in  full  force  when  the  state  was  ad- 
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mitted.  {United SicUes  v.  Beynea,  9  How.  143;  Damsy.  The 
Pdice  CcuH,  Id.  285;  Haver  y.  Taker,  9  Wall.  S4.) 

Like  eyery  other  treaty  made  bj  the  authority  of  the 
United  States,  this  odo  was  and  is  the  supreme  law  of  the 
land.  (Con.  U.  8.,  art  VI,  snbd.  2;  Wwoeater  t.  Oeorgia, 
6  Pet.  515.)  By  it  the  Umatilla  reservation  was  set  apart 
for  **  the  ezclnsiTe  use"  erf  the  tribe  of  Indians  to  which 
Shick-Shnck  belongs,  and  no  white  person  was  to  be  per- 
mitted '^to  reside  upon  the  same'^  without  the  permission 
of  the  United  States  given  by  its  superintendent  and  agent. 

In  my  judgment,  the  effect  of  this  treaty  was  to  n>ake  the 
act  of  18H4  applicable  thereto,  except  as  otherwise  pro- 
vided therein,  so  that  it  became  and  is,  to  all  intents  and 
purposes,  ^'Indian  country,**  within  the  meaning  of  that 
phrase,  as  used  in  that  act  and  the  revised  statutes. 

The  admission  of  the  state  into  the  Union,  with  this  res- 
ervation established  within  its  exterior  lines,  did  not  and 
could  not  have  the  effect  to  abrogate  or  modify  this  treaty. 
The  act  of  admission  is  silent  upon  the  subject,  and  admit- 
ting that  the  treaty  might  be  repealed  by  an  act  of  congress 
{Ihylary.  Mrrton,  2  Oush.  454;  The  Clinion  Bridge,  1  Wool. 
155;  The  Cherokee  Tobacco,  11  Wall.  620),  there  is  no  rea- 
son to  believe  that  congress  intended  by  such  act  to  affect 
it  in  any  way.  The  necessity  for  the  reservation  was  quite 
as  apparent  then  as  when  it  was  created,  and  the  treaty 
providing  for  it  was  ratified  by  the  senate^  within  a  month 
after  the  passage  of  the  act  of  admission.  The  reservation 
has  ever  since  been  maintained  by  the  United  States,  and 
congress  has  continued  to  recognize  its  existence  as  pro- 
vided in  the  treaty,  by  making  appropriations  for  its  sup- 
port. 

In  the  Vnited  States  v.  Leathers  (6  Saw.  17),  and  United 
States  V.  Sturgeon  (Id.  29),  in  a  well-considered  opinion, 
Mr.  Justice  Hillyer  held  that  an  Indian  reservation  es- 
tablished in  Nevada  on  March  3,  1874,  by  a  mere  execu- 
tive order,  for  "the  use"  of  certain  Indians,  and  after- 
wards recognized  as  such  by  congress,  was  "Indian  coun- 
try" within  the  meaning  of  sections  2133,  2139,  and  2148  of 
the  revised  statutes,  providing  for  punishing  persona  who 
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reside  or  trade  in  the  Indian  country  withoat  license,  or  re- 
tarn  thither  after  being  removed  therefrom,  or  introduce 
spiritnoas  liquor  into  such  country,  or  dispose  of  the  same 
to  an  Indian  therein. 

Assuming,  then,  that  the  Umatilla  reservation  exists  as 
established  by  the  treaty,  it  is  still  ''Indian  country'*  set 
apart  by  law  for  the  "  exclusive  use**  of  the  Indians,  and  all 
crimes  committed  within  it,  by  a  white  man  upon  an  Indian, 
and  vice  vei-aa^  and  made  punishable  by^  the  laws  of  the 
United  States,  are  within  the  jurisdiction  of  the  federal 
courts  for  this  district. 

There  is  also  much  force  in  the  suggestion  made  by  Mr. 
Justice  Hilly er,  in  United  Siafes  v.  Leathers ^  supra,  that  as 
section  1  of  the  act  of  1834,  defining  or  ascribing  the  then 
limits  or  extent  of  the  "  Indian  country,'*  was  repealed  by 
title  74  of  the  revised  statutes  (December  1, 1873),  there  is 
now  no  Indian  country  to  which  the  various  provisions  in 
title  28  of  the  revised  statutes,  relating  to  such  country,  and 
the  conduct  of  persons  thereon  and  thereabout,  can  apply, 
unless  the  several  reservations  set  apart  for  their  exclusive 
use  in  the  various  states  are  considered  to  be  such. 
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1.  OmciAL  BoND^Pxoov  OF  BxBCUTioN  OF.— In  aa  aotioA  apon  »a  official 

bond,  if  the  execution  thereof  is  denied,  it  cannot  be  proved  by  a  copy 
certified  by  the  secretary  of  the  treasury  under  section  882  of  the  re- 
vised statutes,  but  a  copy  certified  by  the  register  of  the  treasury  under 
the  seal  of  the  department,  under  section  886  of  the  revised  statutes,  ia 
sufficient  proof  of  such  execution,  it  being  declared  to  have  the  same  force 
as  the  original  when  duly  authenticated  or  proved  in  court. 

2.  Nonsuit  by  thb  Plaintiff.— Under  section  243  of  the  Oregon  code,  the 

plaintiff  in  an  action  can  only  become  nonsuit  before  the  trial  com- 
menees  or  afterwards  with  the  consent  of  the  defendant;  and  this  is  con* 
sidered  the  later  and  better  rule  generally. 

3.  Nsw  Tbial — Stalk  Claim. — The  United   States  delayed  bringing  an 

action  against  the  sureties  in  the  bond  of  a  deceased  Indian  agent  in 
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Oregon,  for  an  alleged  failure  to  aoconnt  for  leren  or  eigbt  thousand  dol- 
Ian  receit^  thereunder,  for  a  period  of  fourteen  years;  and  on  the  trial 
there  was  a  verdict  for  the  defendant  by  the  direction  of  the  court,  be- 
cause of  the  failure  of  the  plaintiff  to  produce  proof  of  the  execution  of 
the  bond — ^which  was  denied— as  provided  in  section  886  of  the  revised 
statutes:  Held,  that  the  plaintiff  was  guilty  of  negligence,  and  there- 
fore was  not  entitled  to  a  new  trial;  and  that  in  passing  upon  the  motion 
'  weight  ought  to  be  given  to  the  fact  of  the  long  delay  in  bringing  the 
suit,  whereby  it  had  become  difficult,  expensive,  and  almost  impossible 
to  make  legal  proof  of  facte  which  probably  existed,  tending  to  show 
that  the  deceased  had  duly  disbursed  the  money  in  question. 
4.  SnFUiATXON  TO  Abidb  Event  of  Anothkr  Action.— A  stipulation  in  one 
action  to  abide  the  event  of  another,  entitles  either  party  thereto,  to 
such  proceedings  in  the  former  as  will  enable  him  to  have  the  benefit  of 
his  stipulation,  provided  the  result  of  the  latter  action  is  favorable  to 
him. 

Before  Deadt,  District  Jndge. 
Bu/uB  MaUhry^  for  the  United  States. 
Seneca  Smith,  for  defendants^  Humason  and  Isaacs. 
Wmiam  H.  Effinger,  for  defendant,  Savage. 

Deady,  J.  This  action  is  brought  against  the  defendant, 
Phoebe  M.  Homason,  as  executrix  of  the  will  of  Orlando 
Humason,  on  two  bonds  executed  by  William  Logan  in  his 
lifetime,  as  Indian  agent,  together  with  said  Humason  and 
H.  P.  Isaacs,  W.  0.  Moody,  and  O.  S.  Savage,  as  sureties — 
the  one  on  August  1,  1861,  in  the  penal  sum  of  twenty-five 
thousand  dollars,  and  the  other  on  July  1,  1862,  in  the  sum 
of  twenty  thousand  dollars,  and  both  conditioned,  that  said 
Logan  would  "  carefully  discbarge  the  duties"  of  said  office 
and  ''faithfully  expend  all  public  moneys  and  honestly  ac- 
count for  the  same  and  for  all  public  property  which  shall 
or  may  come  into  his  hands,  without  fraud  or  delay." 

The  case  was  first  before  the  court  on  a  demurrer  to  the 
complaint,  which  was  overruled.     (See  5  Saw.  637.) 

It  was  again  before  the  court  on  a  demurrer  to  the  third, 
fourth,  and  fifth  pleas  or  defences  contained  in  the  answer, 
which  was  overruled.  (6  Saw.  200.)  On  June  2,  1880, 
the  plaintiff  replied  to  the  answer,  and  the  cause  was  at 
issue  upon  questions  of  fact. 
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On  February  19,  1881,  the  cause  was  tried  with  a  jury, 
aud  a  verdict  was  given  for  the  defendant. 

On  the  trial,  the  plaintiff  proved  the  commissions  to  Lo- 
gan as  Indian  agent,  under  which  the  bonds  were  executed, 
as  alleged  in  the  complaint,  and  then  offered  in  evidence 
the  transcripts  of  two  bonds,  purporting  to  have  been  exe- 
cuted by  William  Logan,  as  Indian  agent  and  principal,  and 
O.  S.  Savage,  W.  G.  Moody,  H.  P.  Isaacs,  and  O.  Humason, 
as  sureties,  on  August  1,  1861,  and  July  1,  1862,  respect- 
ively, and  certified  by  the  secretaiy  of  the  treasury  under 
the  seal  of  the  department,  on  April  20,  1878,  in  pursuance 
of  section  882  of  the  revised  statutes,  to  be  true  copies  of 
bonds  on  file  in  that  department. 

The  execution  of  the  bond  by  the  defendant's  testate 
being  denied  by  the  answer,  the  introduction  of  the  trans- 
cripts was  objected  to  by  counsel,  because  they  were  not 
certified  to  under  and  in  the  manner  prescribed  by  section 
886  of  the  revised  statutes,  instead  of  Bection  882  thereof; 
and  the  objection  was  sustained. 

The  plaintiff  then  asked  to  become  nonsuit,  but  the  de- 
fendant objected,  and  asked  that  the  case  be  submitted  to 
the  jury,  which  was  done,  with  direction  to  find  a  verdict 
for  the  defendant. 

In  the  case  of  The  United  States  v.  H.  P.  lioace,  there  was  a 
stipulation,  that  it  should  abide  the  event  of  this  action, 
and  thereupon  an  order  was  made  directing  the  latter  to  be 
included  in  the  entry  of  the  trial  and  verdict  of  the  former; 
and  the  case  of  Tke  United  StcUea  v.  0.  S.  Savage^  standing 
upon  ac  similar  stipulation,  was  also  included  in  such  order. 

On  April  11th  the  plaintiff  filed  a  motion  for  a  new  trial, 
which  was  argued  and  submitted  on  May  11th. 

It  is  not  claimed  that  the  court  erred  in  refusing  to  allow 
the  plaintiff  to  become  nonsuit. 

By  section  243  of  the  Oregon  code  a  nonsuit  can  be 
granted  on  the  motion  of  the  plaintiff,  only  before  trial,  or 
afterwards  with  the  consent  of  the  defendant,  and  the  later 
and  better  rule  of  the  common  law  is  to  the  same  effect. 
Whenever  the  trial  has  been  commenced,  the  right  of  the 
plaintiff  to  become  nonsuit,  and  vex  and  harass  the  defend- 
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ant  wiih  another  action  for  the  same  cause,  is  gone.  {Fol- 
ger  v.  The  Robert  G.  Shaw,  2  W.  &  M.  531.) 

The  power  to  grant  a  new  trial  is  sufficient  to  prevent  a 
failure  of  justice  in  the  cases  where  a  nonsuit  was  formerly 
suffered  bj  the  plaintiff  to  meet  a  surprise  caused  by  the 
failure  of  evidence  or  an  unexpected  ruling  of  the  court; 
in  which  proceeding  the  court  may  impose  such  terms  and 
conditions  upon  the  moving  party  as  a  due  regard  to  the 
rights  and  convenience  of  the  other  may  require. 

Neither  is  it  claimed  that  the  court  erred  in  refusing  to 
admit  the  copies  of  the  alleged  bonds  in  evidence;  becaase 
it  is  admitted  that  a  copy  of  a  bond  certified  under  said  sec- 
tion 882,  is  not  evidence  of  the  execution  of  sach  bond 
where  the  same  is  denied,  but  that  it  must  be  certified  ander 
section  886,  by  the  register,  subject  to  the  right  of  the  de- 
fendant to  call  for  the  production  of  the  original  instrument. 

Bat  a  new  trial  as  to  the  case  of  Humason  is  asked  for 
on  the  ground  of  "accident  on  the  part  of  the  secretaiy  of 
the  treasury  in  certifying  the  copies  of  the  bonds  upon 
which  the  action*'  is  brought  under  section  882  of  the  re- 
vised statutes  instead  of  section  886  thereof,  "which  mis- 
take was  not  discovered  by  the  attorney  for  the  United 
States,  until  at  the  trial,  when  the  error  was  first  discovered, 
the  papers  in  the  case  having  been  forwarded  to  the  attor- 
ney for  the  United  States  by  the  department  of  justice  at 
Washington." 

These  certificates  were  made  nearly  three  years  before  the 
trial,  and  the  answer  denying  the  execution  of  the  bonds, 
aud  which  first  made  it  necessary  to  have  copies  of  them 
certified  by  the  register  of  the  treasuiy,  under  section  886, 
was  filed  on  August  6,  1879 — at  least  eighteen  months  be- 
fore the  trial. 

Upon  this  state  of  facts  there  is  no  ground  to  claim  that 
the  plaintiff  was  in  contemplation  of  law  surprised  at  the 
trial  by  the  rejection  of  the  copies  of  the  bonds.  The 
secretary  of  the  treasury  did  not  by  either  "  accident"  or 
mistake  certify  to  copies  of  the  bonds  under  the  wrong  sec- 
tion. When  he  made  his  certificate  it  was  not  known  that 
the  execution  of  the  bonds  would  be  denied;  neither  was 
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the  secretary  authorized  to  make  a  certificate  under  any 
other  section  than  the  one  he  did.  Besides  the  mistake  or 
^'accident*'  of  the  secretary,  if  any,  is  the  mistake  or  ac- 
cident of  the  plaintiff,  irhose  officer  and  agent  he  is. 

The  copies  of  the  bonds  certified  by  the  secretary  were 
furnished  to  the  district  attorney,  together  with  a  transcript 
of  the  treasury  books,  accounts  of  the  agent,  and  affidavits 
relating  to  them,  to  enable  him  to  bring  the  proper  action 
thereon;  and  when  an  issue  of  fact,  if  any,  was  made  therein, 
it  then  became  his  duty  to  procure  the  proper  evidence  for 
the  trial  thereof.  So,  when  the  defendant  denied  the  exe- 
cution of  the  bonds,  the  burden  of  proof  being  cast  upon 
the  plaintiff,  it  was  the  duty  of  the  district  attorney  to  pro- 
cure the  proper  evidence  of  such  execution — ^a  copy  of  the 
bonds,  certified  by  the  register  of  the  treasury,  under  sec- 
tion 886,  before  going  to  trial. 

No  excuse  is  given  or  offered  for  this  negligence.  The 
probability  is,  that  it  occurred  from  inadvertence,  in  not 
observing  or  bearing  in  mind  the  provision  in  the  statute, 
or  the  denial  in  the  answer,  or  both.  But  in  either  case, 
the  omission  is  the  negligence  of  the  plaintiff,  for  which  a 
new  trial  ought  not  to  be  granted;  at  least,  not  unless,  what 
is  sometimes  called  ^'tHe  justice  of  the  case,"  strongly  de- 
mands it,  and  then  only  upon  terms  compensatory  to  the 
adverse  party. 

But,  upon  a  careful  examination  of  the  treasury  transcripts 
and  the  circumstances  of  the  case,  as  shown  in  the  plead- 
ings, I  do  not  think  the  ends  of  justice  demand  a  new  trial 
in  this  case,  but  the  contrary. 

In  this  view  of  the  matter,  the  execution  of  the  bonds  by 
Humason  may  be  admitted.  The  denial  by  the  defendant 
is  only  a  constructive  one,  at  best — a  denial  of  "  knowledge 
or  information  sufficient  to  form  a  belief?  upon  the  ques- 
tion— and  it  may  be  taken  for  granted,  that  upon  a  new  trial 
the  plaintiff  would  be  able  to  establish  that  fact  beyond  a 
doubt. 

But  the  default  of  the  principal,  if  any,  and  his  death 
occurred  near  fourteen  years  before  this  action  was  brought 
against  his  sureties  and  sixteen  years  before  it  was  brought 
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to  trial.  Owing  to  the  great  lapse  of  time  and  the  death  of 
the  principal  it  is  difficult  if  not  impossible  to  ascertain  and 
make  legal  proof  of  facts  affecting  their  liability,  that  very 
probably  exist,  and  might  haye  been  shown  with  sufficient 
certainty,  if  this  action  had  been  brought  within  a  reason- 
able time.  And  although  the  maxim — nullum^  tempua  oc- 
currit  regi^  applies  to  the  United  States,  as  well  as  the 
crown,  and  therefore  its  right  to  bring  this  action  is  not 
barred  by  any  lapse  of  time;  still  upon  a  motion  for  a  new 
trial  where  a  verdict  has  been  obtained  by  the  defendant, 
the  court  must  take  into  consideration  the  hardship,  if  not 
injustice,  of  compelling  the  sureties  under  such  circum- 
stances to  account  for  money  received  by  their  principal  so 
long  ago — and  particularly  when  by  his  sudden  death  he 
was  prevented  from  making  and  returning  an  account  of  it 
himself.  True,  the  sureties  were  not  without  obligation  and 
duty  in  this  matter  themselves;  and  if  this  consideration 
was  now  being  urged  as  a  reason  why  this  action  should  not 
be  maintained  against  the  sureties,  it  might, well  be  an- 
swered, that  having  undertaken  for  their  principal,  it  was 
their  duty  to  see  ihat  he  kept  the  condition  of  his  bond  or 
take  the  consequences,  and  that  when  he  died  away  from 
home  with  his  accounts  more  than  a  quarter  *in  arrear,  it 
was  their  duty,  through  the  appointment  of  an  adminis- 
trator and  otherwise,  to  have  his  accounts  made  up  and 
forwarded  to  the  department  for  settlement.  But  this  is  a 
motion  to  set  aside  a  verdict  obtained  by  the  defendant 
without  any  fault  of  hers,  and  the  neglect  of  the  plaintiff 
in  asserting  this  claim  until  it  has  become  stale,  may  be 
properly  considered  thereon. 

The  count  upon  the  first  bond  alleges  a  failure  to  account 
for  one  thousand  and  six  dollars  and  sixty  cents  received 
by  Logan  between  August  1, 1861,  and  June  30, 1862,  while 
in  charge  of  the  Warm  Spring  agency.  This  sum  is  made 
up  of  nine  hundred  and  seventy-eight  dollars  and  seventy- 
four  cents  that  appears  from  Logan's  verified  statement  to 
the  department  to  ha^e  been  in  his  hands,  on  June  30, 
1862,  and  belonging  to  various  specified  funds  applicable  to 
the  business  of  his  agency;  and  twenty-seven  dollars  and 
17 
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thirtj-two  cents  disallowed  at  the  department  in  the  ex- 
amination of  his  accounts  under  the  first  bond.  But  it  also 
appears  from  Logan's  account  current  with  the  department 
for  the  quarter  ending  June  30,  1862,  that  the  very  same 
funds  amounting  to  nine  hundred  and  seventy-eight  dollars 
and  seventy-four  cents  were  on  July  1, 1862,  credited  to  the 
United  States  by  him  under  his  second  bond.  And  thus  it 
appears  from  the  treasury  transcript  itself  that  nothing  is 
due  upon  the  first  bond^  and  tlierefore  nothing  ought  to  be 
recovered  on  it.  The  trifling  differences  between  his  ac- 
counts and  the  audit  of  the  department,  amounting  in  the 
aggregate  to  twenty-seven  dollars  and  thirty-two  cents,  in  a 
total  expenditure  of  eleven  thousand  five  hundred  and  sixty 
two  dollars  and  thirty-five  cents  received  under  said  bond, 
is  not  sufficient  to  affect  the  question. 

The  count  upon  the  second  bond  alleges  a  failure  to  ac- 
count for  seven  thousand  six  hundred  and  seventy-eight 
dollars  and  sixty-six  cents,  received  by  Logan  between 
July  1,  1862,  and  May  19,  1866.  This  sum  is  made  up  of 
four  thousand  seven  hundred  and  eighty-one  dollars  and 
one  cent,  that  appears,  from  Logan's  verified  statement  to 
the  department,  to  have  been  in  his  hands  on  March  31, 
1865,  and  belonging  to  various  specified  funds  applicable  to 
the  business  of  his  agency — of  which  three  thousand  nine 
hundred  and  seventy-five  dollars  and  forty-one  cents  was 
applicable  to  the  erection  of  a  hospital,  school,  and  dwelling- 
house;  one  thousand  five  hundred  and  sixty-eight  dollars 
and  forty-four  cents  to  the  payment  and  subsistence  of 
specified  employees;  one  hundred  and  twenty-one  dollars 
and  ninety-three  cents  to  beneficial  objects,  under  article 
II  of  the  treaty  of  June  25, 1855,  with  the  Indians  of  middle 
Oregon  (12  Stat.  963);  and  one  hundred  and  thirty-five 
dollars  and  twenty-three  cents  to  expenses — and  the  remain- 
ing one  thousand  eight  hundred  and  ninety-seven  dollars 
and  sixty-five  cents  of  money  received  by  the  agent  on  the 
checks  of  Superintendent  Huntington,  drawn  on  the  assist- 
ant treasurer  at  San  Francisco,  dated  May  5,  and  paid  May 
19,  1865. 

Some  time  early  in  June,  1865,  Agent  Logan  appears  to 
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have  taken  his  wife  to  San  Franoisoo  for  medical  treatment, 
where  he  remained  antil  July  28th,  when  thej  sailed  for 
Oregon  on  the  steamer  Brother  Jonathan,  and  on  July  30th 
were  both  lost  by  the  foundering  of  the  vessel  off  Orescent 
City,  Oalifornia,  with  all  their  effects  then  on  board. 

For  this  reason,  I  suppose,  no  account  of  moneys  ex- 
pended at  the  agency  in  charge  of  the  deceased,  after  March 
31, 1865,  was  returned,  or  is  found  in  the  treasury  transcript. 
But  it  is  quite  certain  that  the  business  of  the  agency  went 
on  as  usual  during  Logan's  absence,  and  that  the  funds  ap- 
plicable to  the  payment  and  subsistence  of  employees  and 
current  expenses  were  disbursed  by  the  person  in  charge, 
for  the  quarter  ending  June  30, 1865.  It  is  also  very  prob- 
able that  the  portion  of  the  funds  on  hand  and  applicable 
to  the  erection  of  the  buildings  being  erected  on  the  agency 
were  largely  expended  during  this  quartef.  It  was  not  the 
policy  of  the  department  or  the  law  to  advance  an  agent,  at 
any  tin^e,  more  funds  than  weire  needed  for  the  exjpenditures 
of  the  current  quarter. 

The  probabilities,  then,  are,  that  this  sum  of  five  thousand 
seven  hundred  and  eighty-one  dollars  and  one  cent,  that 
Agent  Logan  reported  on  hand  on  March  31, 1865,  was  all, 
or  nearly  all,  expended  on  the  reservation  by  the  end  of  the 
quarter  following,  and  that  upon  the  death  of  himself  and 
wife  there  was  no  one  left  with  interest  enough  in  his  affairs 
to  have  his  accounts  for  the  period  subsequent  to  March 
31,  1865,  made  up  and  forwarded  to  the  department,  with 
the  proper  vouchers.  The  remaining  one  thousand  eight 
hundred  and  ninety-seven  dollars  and  sixty-five  cents  is 
made  up  in  the  treasury  statement  in  this  way: 

On  April  29,  and  May  8,  1865,  Logan  appears  to  have 
receipted  to  Superintendent  Huntington  for  the  sums  of 
two  thousand  five  hundred  dollars  and  five  hundred  dollars, 
respectively;  and  on  May  19,  1865,  the  superintendent's 
checks  on  the  assistant  treasurer,  at  San  Francisco,  for  the 
sums  of  two  thousand  dollars  and  one  thousand  dollars 
respectively,  and  dated  May  5,  1865,  payable  to  William 
Logan  or  bearer,  were  paid  to  bearer,  whoever  that  may 
have  been,  at  that  office.     It  seems  to  be  admitted  or  taken 
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for  granted  in  the  treasury  statement  that  tliese  two  checks 
represent  the  money  that  Logan  receipted  to  the  superin- 
tendent for  as  above  stated,  and  this  I  think  is  very  prob- 
able. The  discrepancy  in  dates  and  amounts  between  the 
receipts  and  checks  probably  arises  from  the  fact  that  the 
receipts  were  not  taken  until  some  time  after  the  checks 
were  given,  and  it  may  be  not  until  after  Lc^an's  death, 
when  blanks  were  filled  up  for  the  gross  amount  with  con- 
jectural dates  and  sums  in  each  as  a  voucher  for  the  use  of 
the  superintendent. 

By  the  treasury  statement,  Logan  is  charged  under  his 
second  bond  with  this  three  thousand  dollars  in  addition  to 
the  amount  which  it  appears  from  his  accounts  that  he  re- 
ceived under  said  bond;  and,  also,  the  sum  of  two  hundred 
and  seventeen  dollars  and  thirty-eight  cants,  diflferences  be- 
tween his  account  current  of  disbursements  between  July  1, 
1862,. and  March  31,  1865,  amounting  to  near  fifty  thousand 
dollars,  and  the  audit  of  the  treasury,  arising  principally 
from  trifling  errors  in  calculation  and  the  non-payment  or 
deduction  of  the  small  sums  due  the  income  tax  from  the 
salary  or  subsistence  of  the  employees  on  the  reservation 
during  that  period,  together  with  one  hundred  and  seventy- 
eight  dollars  and  eleven  cents  for  the  property  purchased  in 
the  first  quarter  of  1865,  and  not  taken  up  on  his  property 
returns,  on  account  probably  of  his  absence  and  sudden 
death. 

From  this  amount  is  deducted  the  salary  due  the  agent 
from  April  1  to  July  28,  1865,  the  assumed  date  of  his 
death — ^four  hundred  and  eighty-nine  dollars  and  thirteen 
cents,  and  the  nine  hundred  and  seventy-eight  dollars  and 
seventy-four  cents  aforesaid,  in  the  agent's  hands  on  June 
30,  1861,  under  his  first  bond,  and  carried  in  his  account  on 
July  1,  1861,  to  the  credit  of.  the  United  States  under  his 
second  bond,  and  twenty-nine  dollars  and  ninety-eight  cents 
which  I  have  not  discovered  the  origin  of — the  total  of  the 
debits  being  three  thousand  three  hundred  and  ninety-five 
dollars  and  forty-nine  cents  and  the  credits  one  thousand 
four  hundred  and  ninety-seven  dollars  and  eighty-four  cents. 
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leaving  the  balance  as  ab9Te  stated  of  one  tbonsand  eight 
hundred  and  ninetj-seven  dollars  and  sixty-five  cents. 

One  of  the  defences  to  this  action,  is,  in  effect,  that  Logan 
was  carrying  five  thousand  dollars  of  the  funds  unaccounted 
for  to  Oregon  as  the  agent  of  the  plaintiff  when  he  was 
drowned,  which  was  lost  without  his  fault  or  negligence. 
But  by  the  schedule  of  checks  drawn  by  Superintendent 
Huntington  on  the  assistant  treasurer  in  San  Francisco  be- 
tween May  1  and  July  31, 1866,  it  does  not  appear  that  with- 
in this  period  any  other  checks  in  favor  of  Logan  were  paid, 
than  the  two  above  mentioned,  for  three  thousand  dollars, 
except  one  for  ten  thousand  dollars,  drawn  on  June  10  and 
paid  to  Logan  on  June  20,  1865.  This  latter  check  appears 
to  have  been  drawn  for  the  use  of  the  superintendent,  and 
although  the  proceeds  appear  to  have  been  received  by 
Logan  more  than  five  weeks  before  he  saifed  for  Oregon,  it 
may  be  admitted  that  he  had  the  amount  in  currency  with 
him  when  he  was  drowned,  and  that  it  was  then  lost  without 
his  fault  or  that  of  the  superintendent's.  Upon  this  theory, 
the  act  of  July  12,  1876  (19  Stat.  447),  has  been  passed  for 
l^e  relief  of  the  deceased  superintendent's  sureties,  by 
which  the  accounting  officers  of  the  treasury  are  directed  to 
credit  his  accounts  with  the  amount;  provided  satisfactory 
proof  is  made  of  the  loss. 

But  Logan  is  not  charged  with  this  ten  thousand  dollars, 
and  the  question  of  its  loss  is  immaterial,  so  far  as  his' 
accounts  are  concerned. 

It  does  not  appear  that  Logan  had  any  of  the  three  thou- 
sand dollars  received  on  the  two  checks  dated  May  5th,  and 
paid  May  19th,  in  his  custody  when  he  was  lost.  He  does 
not  appear  to  have  gone  to  San  Francisco  before  June,  and 
probably  left  Oregon  about  the  10th  of  that  month — the 
date  of  the  ten  thousand  dollar  check — and  therefore  these 
two  checks  must  have  been  drawn  and  paid  before  he  went 
to  San  Francisco.  There  is,  then,  no  probable  ground  on 
which  it  can  be  claimed  that  the  money  received  on  them 
was  lost  in  the  wreck  of  the  Brother  Jonathan^  unless  it  is 
assumed  that  he  took  it  with  him  to  San  Francisco,  which 
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is  possible;  but  Id  that  case,  the  money  would  be  at  his 
risk,  and  if  lost,  chargeable  to  him. 

But  admitting  that  this  three  thousand  dollars  came  to 
Logan's  hands  by  the  transfer  of  the  checks  to  a  third  per- 
son before  he  went  to  San  Francisco^  and  that  it  was  not 
lost  at  sea,  it  does  not  follow  that  it  was  not  disbursed  ac* 
cording  to  law. 

The  annual  appropriations  for  the  Indians  of  middle  Ore- 
gon at  the  Warm  Spring  agency  for  special  objects,  in  pursu- 
ance, of  articles  II,  III,  and  lY  of  the  treaty  aforesaid  (12 
Stat.  964)  was  seyenteen  thousand  six  hundred  dollars,  or 
four  thousand  four  hundred  dollars  a  quarter,  of  which  the 
five  thousand  seven  hundred  and  eighty -one  dollars  and  one 
cent  reported  by  Logan  as  on  hand  on  March  31.  1865, 
did  not  include  more  than  one  thousand  six  hundred  and 
ninety  dollars  and  thirty-seven  cents,  and  three  thousand 
dollars  added  to  this  would  make  but  little  more  than  was 
required  to  be  expended  under  those  heads  during  the  quar- 
ter ending  June  30,  1865.  But  the  agency  was  actually 
conducted  four  months  upon  these  sums  of  five  thousand 
seven  hundred  and  eighty-one  dollars  and  one  cent,  the 
balance  on  hand  at  the  beginning  of  the  second  quarter  of 
1865,  and  the  three  thousand  dollars  supposed  to  have  been 
received  on  the  superintendent's  checks  in  May  of  that  year. 

But,  under  the  circumstances,  it  is  possible  that  some 
portion  of  this  money  remained  unexpended  at  his  death, 
^and  may  have  been  lost  with  him,  or  misappropriated  by 
some  one  or  in  some  way.  But  the  probability  is,  that  the 
amount  was  duly  disbursed  in  the  business  of  the  agency, 
unless  some  portion  of  it  was  lost  on  the  Brother  Jonathan^ 
and  that  by  far  the  greater  portion  of  it  was  so  disbursed,  I 
think  there  is  no  doubt. 

But  to  get  the  legal  evidence  of  this  fact  and  produce  it 
in  court  at  this  late  day  would  be  very  difficult,  if  not  im- 
possible, and  cost  the  defendant  more  than  the  amount  of 
any  probable  deficiency. 

Under  the  circumstances,  it  is  much  more  just  and  rea- 
sonable that  the  plaintiff  should  be  denied  a  new  trial  rather 
tlian  that  the  defendant  should  incur  the  risk  of  having 
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a  judgment  rendered  against  her  for  seven  or  eight  thousand 
doUars,  with  interest  for  sixteen  years,  because  by  the 
death  of  Logan  and  the  inexcusable  delay  of  tbe  former,  it 
is  no  longer  possible  to  make  legal  proof  of  the  facts  and 
circumstances  as  they  actually  transpired. 

Another  reason  against  allowing  this  motion,  under  the 
circumstances,  is  this,  these  bonds  having  been  taken  upon 
a  larger  condition  than  the  law  requires,  to  wit,  that  the 
principal  would  account  for  all  money  and  property  which 
came  into  his  hands  whether  as  Indian  agent  or  otherwise — 
and  as  alleged,  on  the  absolute  demand  of  the  commis- 
sioner of  Indian  affairs — it  is  doubtful  under  the  author- 
ities cited  and  commented  on  in  tbe  opinion  in  6  Saw.  200 
{United  States  v.  Tingey,  6  Pet.  115;  Hatoes  v.  Marchant, 
1  Curt.  140),  if  they  are  legal.  In  my  own  judgment,  they 
ought  to  be  held  valid,  in  any  event,  as  to  money  and 
property  received  by  the  principal  under  them,  as  Indian 
agent,  but  no  farther.  {United  States  v.  Bradly,  10  Pet. 
343.) 

The  motion  for  a  new  trial  is  denied,  and  the  defendant 
must  have  judgment  that  she  go  hence  without  day. 

In  the  case  of  the  surety  Isaacs,  the  motion  for  a  new 
trial  rests  upon  the  same  grounds  as  the  preceding  one,  and 
is  denied  for  the  same  reason. 

In  the  case  against  Savage,  the  motion  for  a  new  trial  is 
based  upon  the  further  ground,  that  when  the  order  was 
made  in  pursuance  of  the  stipulation  of  the  parties,  includ- 
ing this  case  within  the  verdict  in  The  United  States  v.  Huma^ 
son,  there  was  no  answer  to  the  complaint  on  file,  and  there- 
fore there  ought  not  to  have  been  a  verdict  for  tbe  defendant. 

But  it  is  admitted  that  there  was  a  verbal  stipulation  be- 
tween the  counsel  for  the  plaintiff  and  the  defendant,  to  the 
effect  that  this  case  should  abide  the  result  of  the  case 
against  Humason;  and  this  stipulation  was  admitted  by  the 
district  attorney  in  open  court  when  the  order  was  made, 
although  he  protested  that  he  ought  not  to  be  bound  by  it, 
as  it  would  not  have  been  made  if  he  had  thought  the  Hu- 
mason case  would  have  gone  off  on  a  technical  failure  of 
proof  of  the  execution  of  the  bonds,  as  it  did. 
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But  tbe  court  ruled,  that  if  the  stipulation  was  admitted, 
the  case  must  follow  the  disposition  of  the  Humason  one, 
and  thereupon  the  order  was  made  without  other  or  further 
objection;  but  it  then  appearing  that  the  defendant  had 
failed  to  answer,  and  it  being  suggested  by  the  court  that 
the  record  would  show  error  in  the  proceeding  if  there  was 
a  verdict  for  the  defendant  without  an  answer  controyerting 
the  material  allegations  of  the  complaint,  an  order  was 
made,  without  objection,  giving  the  defendant  leave  to  file 
such  an  answer,  as  of  some  day  between  the  filing  of  the 
complaint  and  the  trial,  which  he  did,  or  attempted  to  do, 
as  of  February  16th. 

Objection  is  taken  to  this  proceeding  as  being  irregular, 
but  in  what  the  irregularity  consists  is  not  apparent.  The 
foundation  of  it  was  the  stipulation  of  the  parties,  and 
when  that  was  admitted  and  its  binding  effect  considered, 
what  followed  was  a  mere  matter  of  form,  and  even  had  the 
consent  of  the  parties  at  the  time. 

It .  might  have  been  as  well  to  have  waited  until  filnal 
judgment  had  been  given  in  the  Humason  case,  and  if  that 
was  in  favor  of  the  defendant,  then  to  have  moved  to  dis- 
miss this  one.  But  in  some  form  the  defendant  was  entitled 
under  that  stipulation  to  have  his  case  share  the  fate  of  the 
one  against  Humason. 

But  admitting  the  regularity  of  the  proceedings  thus  far, 
counsel  for  the  plaintiff  insists  that  the  verdict  ought  to  be 
set  aside  in  this  case  because  the  answer  of  the  defendant 
does  not  controvert  or  deny  the  execution  of  the  bonds,  but 
in  effect  admits  it. 

The  answer  of  Savage  contains  a  denial  of  the  execution 
of  the  bonds  ''  except  as  hereinafter  stated,"  and  then  '^  ad- 
mits that  at  the  dates  mentioned  he  did,  along  with  his  co- 
obligors  mentioned,  make  a  bond  to  the  plaintiff,*'  but  does 
not  ''remember"  the  penalty  or  condition  thereof. 

It  may  be  admitted  that  this  is  not  a  good  denial  of  the 
execution  or  condition  of  the  bond,  but  it  is  a  question 
whether  it  is  not  sufficient  to  prevent  judgment  for  want  of 
an  answer.  If  the  plaintiff  considered  the  answer  not  such 
an  one,  in  this  or  other  respects,  as  the  defendant  was  en- 
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titled  to  file  nnder  the  order  of  the  court,  he  should  have 
moved  to  strike  it  out. 

Besides,  the  object  of  making  the  order  allowing  the  de- 
fendant to  file  an  luiswer  nunc  pv  tunc,  was  not  so  much,  if 
at  all,  to  compel  him  to  make  a  defence  to  the  action,  as  to 
give  him  the  privilege  of  so  doing,  so  as  to  secure  to  him- 
self beyond  a  peradventure,  the  benefit  of  his  stipulation, 
that  his  case  should  abide  the  event  of  the  other  one. 

The  stipulation  was  made  without  an  answer  being  filed, 
and  virtually  suspended  proceedings  in  the  case;  and  if  the 
defendant  had  seen  proper,  he  might  have  waited  until 
there  was  a  final  judgment  in  the  case  against  Humason, 
and  if  such  judgment  was  for  the  defendant,  then  moved  on 
Lis  stipulation  to  dismiss  the  action  against  him,  without 
answering  the  complaint  at  all. 

But  apart  from  the  attempted  denial  of  the  execution  of 
the  bonds,  the  answer  is  a  sufficient  defence  to  the  action, 
as  it  contains  an  allegation  to  the  effect  that  Logan  faith- 
fully kept  the  condition  of  his  bonds.  That  is  sufficient  to 
support  the  verdict  and  prevent  the  record  from  being  erro- 
neous on  its  face,  and  that  was  the  only  object  in  allowing 
an  answer  to  be  filed  at  all. 

These  are  all  the  special  grounds  on  which  a  new  trial  is 
asked  in  this  case,  and  they  are  not  sufficient. 


United   States  v.  Thomas  R.   Mosely  et   al. 

District  'Coubt,  District  op  California. 
July  25,  1881. 

1.  Bond  fob  Value — Amendment  to  Libel  op  Information— Liability  of 
Bondsmen. — Where  property  under  seizure  has  been  delivered  on  bond 
given  for  value,  the  bondsmen  are  liable  for  the  penalty  of  the  bond,  in 
case  the  property  is  condemned  by  the  fiual  decree  of  the  court  in  the 
cause,  and  it  is  immaterial  that  the  decree  was  upon  a  libel  amended  by 
leave  of  the  court  subsequently  to  the  execution  of  the  bond. 

Before  Hoffman,  District  Judge. 

A,  P,    Van  Ditzer,  assistant    United  States  attorney,    for 
United  States. 

W.  W.  Mon'ow,  for  defendants. 
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Hoffman,  J.  The  ground  of  forfeiture  set  forth  in  the 
original  libel  in  this  case,  was,  in  substance,  that  the  master 
and  crew  of*  the  schooner  San  Diego  had,  without  the  con- 
sent of  the  Alaska  Commercial  Company,  taken  and  killed 
seals  in  the  waters  adjacent  to  the  islands  of  St.  Paul  and 
St.  George,  in  Alaska  Territory,  in  violation  of  section  1967 
of  the  [Juited  States  revised  statutes.  The  amended  libel 
alleged  the  killing  to  have  been  done  within  the  limits  of 
Alaska  Territory  and  in  the  waters  thereof,  to  wit,  on  and 
near  Otter  Island  and  in  tbe  neighborhood  of  and  adjacent 
thereto,  in  violation  of  section  1956  of  the  revised  statutes. 

The  killing  alleged  in  either  case  was  unlawful,  and  con- 
trary to  the  provisions  of  title  XXIII,  chapter  3,  of  the 
revised  statutes,  enacted  for  the  protection  and  preservation 
of  fur-bearing  animals  in  Alaska  Territory. 

But  the  pleader  was  misinformed  as  to  the  precise  locus 
in  quo  where  the  killing  was  effected.  He  was  therefore 
allowed  to  amend  his  libel  so  as  to  conform  to  the  facts. 
On  this  amended  libel  the  vessel  and  skins  were  condemned. 
The  claimants  had  previously  given  bonds  for  the  appraised 
value  of  the  vessel  and  cargo.  The  present  suits  are  brought 
on  these  bonds,  and  it  is  contended,  on  the  part  of  the  sure- 
ties, that  the  effect  of  allowing  the  amendment  which  has 
been  mentioned  was  to  exonerate  them  from  all  liability 
under  their  bonds,  by  means  of  which  they  obtained  a  de- 
livery to  them  of  the  property  seized. 

The  bonds  are  in  the  usual  form.  They  may  be  said  to 
consist  of  three  parts : 

1.  The  bond  proper,  by  which  an  absolute  obligation  is 
created  to  pay  to  the  United  States  a  specified  sum  of 
money. 

2.  A  recital  setting  forth,  that  a  libel  of  information,  etc., 
had  been  filed ;  that  the  property  was  in  the  custody  of  the 
marshal,  and  their  appraised  value. 

3.  The  conditions  or  clause  of  defeasance,  to  the  effect, 
that  if,  on  the  condemnation  of  the  goods,  the  obligors  shall 
pay  into  court  their  said  appraised  value,  then  the  obliga- 
tion to  be  void,  etc. 
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With  regard  to  the  libel  of  iDformation,  the  recital  in  the 
bond  for  the  skins  states,  that  it  has  been  filed  on  behalf  of 
the  United  States  against  one  thousand  six  hundred  and 
fifty  far-seal  skins,  ^^for  reasons  and  causes  in  said  libd  of 
information  mentioned.** 

It  is  claimed  by  the  defendants,  that  the  effect  of  this 
clause  is  to  restrict  tha  obligations  of  the  bondsmen  to  a 
liability  for  the  penalty  of  the  bonds,  in  case  the  goods  shall 
be  condemned  for  the  reasons  and  causes  mentioned  in  the 
original  libel;  and  that,  inasmuch  as  they  were  condemned 
for  reasons  and  causes  set  forth  in  an  amended  libel,  the 
bondsmen  are  discharged. 

But  the  nature  and  extent  of  the  obligation  assumed  by 
the  bondsmen  are  to  be  ascertained,  not  from  a  clause  in 
the  recital,  which  is  no  essential  part  of  the  instrument,  and 
which  might  haye  been  entirely  omitted,  but  from  the 
terms  of  the  condition  or  clause  of  defeasance  which  specify 
under  what  circumstances  the  obligation  shall  become  void. 

These  are:  1.  ''In  case  the  said  one  thousand  six  hun- 
dred and  fifty  fur-seal  skins  shall,  by  the  final  sentence,  de- 
cree, or  judgment  of  the  said  court,  be  condemned  as  for- 
feited; and  2.  If  the  said  Mosely,  etc.,  their  heirs,  etc., 
shall  thereupon  pay  into  the  said  court  the  sum  of  six 
thousand  one  hundred  and  eigbty-scTen  dollars  and  fifty 
cents." 

It  is  plain  that  the  obligation  to  pay  is  conditioned  upon 
the  condemnation  of  the  goods  as  forfeited  in  the  suit  then 
pending,  but  it  is  not  conditioned  upon  their  condemnation 
for  the  precise  reasons  and  causes  in  the  original  libel  of 
information  mentioned. 

In  the  original  form  of  bond,  submitted  to  the  court  for 
approval,  the  words  **for  the  causes  tn  said  libd  set  forth,** 
were  added  in  the  condition  of  the  bond,  but  they  were 
stricken  out  by  direction  of  the  judge,  as  appears  by  his 
initials  in  the  margin.  This  could  only  have  been  done  for 
the  purpose  of  avoiding  the  very  question  which  is  now 
raised,  and  of  exacting  from  the  claimants  to  whom  the 
goods  were  to  be  delivered,  an  obligation  to  pay  their  ap- 
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praised  value  in  case  they  should  be  condemned  by  any 
decree  which  the  court  might  hiwfuUy  make  in  the  suit. 

In  the  bond  given  for  the  vessel,  a  printed  form  was  used, 
which  does  not  contain  the  words  inserted  in  the  manuscript 
bond,  and  stricken  out  by  the  judge,  as  above  stated. 

No  question  is,  or  can  be,  raised  as  to  the  right  and  duty  of 
the  court  to  allow  the  amendment  to  the  libel.  The  decree 
stands,  therefore,  as  the  final  decree  of  condemnation  law- 
fully made,  and  thus  the  very  contingency  has  occurred 
upon  which,  by  the  terms  of  the  obligation,  the  bondsmen 
were  to  become  liable. 

But,  independently  of  the  foregoing  considerations,  I  en- 
tertain no  doubt  that  the  settled  rule  of  the  admiralty  is,  that 
where  a  bond  has  been  given  for  property  under  seizure  and 
the  property  has  been  delivered  to  the  claimant,  the  bond 
stands  in  the  place  of,  and  represents  the  rem,  and  that 
whatever  amendments  the  court  might  lawfully  allow,  if  the 
property  had  remained  in  the  custody  of  the  marshal,  it  can 
equally  allow  without  affecting  the  liability  of  the  bonds- 
men.   Any  other  rule  would  be  inconvenient  and  pernicious. 

Libels  are  often  necessarily  drawn  in  haste,  and  with  an 
imperfect  or  mistaken  conception  of  the  facts.  A  bond  for 
value  may  be  tendered  at  once.  If  this  be  done,  and  the 
vessel  restored  to  the  claimant,  and  if  the  libellant  be  from 
that  moment  deprived  of  all  right  to  amend,  except  on  pain 
of  discharging  the  bondsmen,  and  thus  rendering  the  liti- 
gation fruitless,  it  is  evident  that  the  grossest  injustice 
might  be  done  in  cases  where  the  property  has  been  re- 
moved from  the  jurisdiction  and  no  reseieure  can  be  made. 
The  suggestion,  that  the  claimant  and  his  sureties  have 
agreed  to  be  responsible  only  in  case  the  property  is  con- 
demned ''for  the  reasons  and  cause  mentioned  in  the 
libel,"  involves  a  petitio  principii.  It  is  more  accurate  to 
say  that  they  have  agreed  to  be  responsible  in  case  the 
court,  in  the  due  and  ordinary  course  of  procedure,  shall 
condemn  the  property;  and  the  allowance  of  proper  amend- 
ments must  be  deemed  to  have  been  contemplated  as  a 
possible  or  probable  incident  in  the  cause. 

In  the  case  of  NexoeU  v.  Norton  and  Ship,  3  Wall.  257, 
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the  libel  had  been  amended  by  dismissing  it  as  to  a  pilot 
who  had  been  improperly  joined  in  a  suit  against  the 
master  and  yessel. 

It  was  argued  then  as  now,  that  the  sureties  "bound 
themselves  with  reference  to  this  libel,  that  their  contract 
was  airicii  jurla^  and  could  not  be  extended  by  implication." 

But  the  court  summarily  overruled  the  objection,  observ- 
ing, in  the  language  of  Mr.  Justice  Story,  in  the  Schooner 
Hamburg,!  Gall.  123:  "Every  person  bailing  such  property 
is  considered  as  holding  it  subject  to  all  legal  dispositions 
of  the  court." 

In  the  case  before  Mr.  Justice  Story,  theamendraent  moved 
for  was  the  addition  of  a  new  substantive  cabse  of  action 
against  which  the  statute  of  limitations  had  run,  and  it 
was  disallowed  for  that  reason.  With  regard  to  the  objec- 
tion, that  the  rights  of  the  sureties  might  be  affected,  he 
says:  "I  will  only  add  that  a  third  objection  that  it  might, 
affect  the  rights  of  the  sureties  on  the  bond  given  for  the 
property,  has  not  been  considered  of  weight  in  any  cases 
at  common  law.  When  the  property  has  been  delivered  on 
bond,  it  is  too  much  to  contend  that  the  rights  of  the  court 
can  be  increased  or  diminished  by  that  circumstance.  Any 
person  so  bailing  the  property  is  considered  as  holding  it 
subject  to  all  legal  dispositions  by  the  court.  A  fortiori, 
the  objection  would,  with  great  difficulty,  find  support  in  a 
court  exercising  admiralty  jurisdiction." 

In  the  Maggie  Jones,  5  Cent.  Law  J.  263,  it  was  in- 
sisted that  an  amendment  permitting  the  name  of  one  Brad- 
ley to  be  added  as  co*libellant  discharged  the  sureties. 

But  the  court  says:  "This  position  is  untenable;  I  re- 
gard it  as  settled  by  the  case  of  Newell  v.  Norton  and  Ship, 
3  Wall.  257,  that  the  undertaking  of  the  surety  is  practi- 
cally co-extensive  with  the  liability  of  the  vessel  in  that  par- 
ticular action,  and  subject  to  any  amendment  which  the 
court  has  power  to  make.  The  addition  of  a  new  party,  or 
indeed  any  other  amendment  which  the  court  has  power  to 
make  in  the  original  case,  has  usually  been  held  not  to  affect 
the  undertaking  of  the  surety." 

In  the  case  of  Evana  v.  Lagei\  28  Mich.  47,  the  court 
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says:  **If  the  court  possessed  the  power  to  order  or  allow 
such  an  amendment  irrespective  of  the  stipulations  of  the 
parties,  the  sureties  would  have  been  bound  by  its  action 
because  their  obligation  must  be  understood  as  contem- 
plating a  possible  exercise  of  such  power." 

Numerous  other  authorities  might  no  doubt  be  found  on 
the  point  under  consideration.  Enough  have  been  cited 
to  establish  that  where  property  under  seizure  has  been 
delivered  to  a  claimant  on  a  bond  for  value,  conditioned  that 
he  will  pay  the  vahie  into  court  if  a  final  decree  of  con- 
demnation be  rendered  against  the  property,  his  liability 
and  that  of  his  sureties  are  fixed  as  soon  as  the  court  has 
legally  rendered  such  a  decree  on  the  action.  And  it  is 
immaterial  whether  the  decree  has  been  rendered  on  the 
original  libel,  or  on  a  libel  that  has  been  legally  and  prop- 
erly amended  subsequently  to  the  execution  of  the  bond. 


CoRVALLis  Fruit  Co.  v.  Chables  Cubran  et  al. 

Circuit  Coubt,  District  op  Oregon. 
August  6,  1881. 

1.  Intbingembnt. — A  machine  for  dryin|2r  fruit,  which  employs  substantially 

the  forms  and  mechanical  contnvances  of  the  one  patented  to  William 
S.  Plammer,  is  an  infringement  of  such  patent,  although  in  some  respects 
it  is  an  improvement  npon  the  latter. 

2.  EviDENOK. — A  patent  is  prima  facif  evidence  that  the  patentee  was  the 

inventor  of  the  thing  patented,  and  of  its  novelty  and  utility. 

Before  Deady,  District  Judge. 

WaUis  Naahj  R.  S.  Stralian^  and  D.  R.  Ke^inedy,  for 
plaintiff. 

Ci/ms  A.  Dolph,  IV.  R.  BUyeu^  and  J.  K.  Wtoiherfcrd^  for 
defendants. 

Deady,  J.  On  May  22, 1877,  a  patent,  numbered  191,072, 
"was  issued  to  William  S.  Flummer  ''for  an  alleged  new 
and  useful  improvement  in  fruit-dryers,"  for  the  term  of 
seventeen  years;  and  on  October  9th  of  the  same  year  a  re- 
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issue  of  said  patent,  numbered  195,948,  was  made  to  him. 
The  specification  of  the  second  patent  states  that  ''the 
object  of  this  invention  is  to  famish  an  improved  appa- 
ratus for  drying  froit,  which  shall  be  simple  in  construc- 
tion, convenient  in  use,  and  effective  in  operation,  drying 
the  fruit  rapidly  and  evenly,  and  which  shall  be  so  con- 
structed that  it  may  be  readily  taken  down,  set  up,  and 
moved  from  place  to  place;"  and  that  ''the  invention  con- 
sists in  the  case  provided  in  its  lower  part  with  a  lining  set 
at  a  little  distance  from  its  walls,  the  large  door,  the  small 
door,  the  cleats  or  slides  to  receive  the  fruit  frames  or 
trays,  the  doors,  and  the  cover  and  cap  to  allow  the  moist- 
ure-laden air  to  escape,  to  adapt  it  for  use  in  drying  fruit." 

Having  thus  described  his  invention,  he  claims  "as 
new" — "The  case  A,  provided  in  its  lower  part  with  a  lin- 
ing, B,  set  at  a  little  distance  from  its  walls,  the  large  door 
G,  the  small  door  H,  the  cleats  or  slides  I,  to  receive  the 
fruit  frames  or  trays,  and  the  cover  and  cap  L  M,  to  allow 
the  moisture-laden  air  to  escape,  substantially  as  herein 
shown  and  described,  to  adapt  it  for  use  in  drying  fruit." 

On  December  1,  1879,  the  plaintiff,  The  Corvallis  Fruit 
Company,  became  the  lawful  assignee  of  said  patents  and 
improvements  for  the  county  of  Linn,  Oregon;  and  on 
January  13,  1881,  it  brought  this  suit  to  restrain  the  de- 
fendants from  infringing  the  same  by  the  manufacture  and 
sale  of  frait  dryers  in  said  county,  "produced  by  the  in- 
ventions and  improvements  described  and  claimed  in  said 
letters  patent." 

On  June  27th,  an  application  for  a  provisional  injunction 
was  heard  upon  the  bill  and  sundry  affidavits,  and  the 
models  of  the  respective  machines. 

The  Plummer  fruit-dryer  is  a  wooden  case  three  feet  six 
inches  square,  and  six  feet  two  inches  high,  with  a  fixed  in- 
verted hopper-shaped  cap  or  cover  having  an  aperture  in 
in  which  a  tube  is  inserted  to  allow  the  steam  to  escape  from 
within.  In  the  lower  part  of  the  case  is  the  hot-air  cham- 
ber, with  a  lining  of  brick  or  metal  at  a  little  distance  from 
the  outer  wall  of  the  case,  to  facilitate  the  ascent  of  the  hot 
air  towards  and  upon  the  sides  of  the  case,  so  as  to  dry  the 
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fruit  evenly — ^upon  the  edges  of  the  traj's  as  well  as  the 
centre. 

The  air  is  heated  in  this  chamber  by  a  box-stove  or  fur- 
nace two  feet  long  and  one  and  a  half  feet  wide.  Above  this 
cleats  are  fastened  to  the  sides  of  the  case  about  four  inches 
apart,  upon  which  rest  the  movable  trays  containing  the 
fruit  to  be  dried,  and  in  front  of  each  tray  is  'a  door  that 
opens  perpendicularly,  through  which  it  can  be  taken  out 
and  replaced. 

The  defendants  admit  they  are  making  and  vending  a 
fruit-dryer  in  Linn  county  known  as  the  Thomas  fruit-dryer, 
and  claim  that  it  was  invented  by  the  defendant,  Charles 
Thomas,  and  that  he  has  applied  for  a  patent  therefor. 

Upon  the  argument  it  was  stated  by  counsel  for  the  de- 
fendants, that  a  decision  was  daily  expected  upon  this  appli- 
cation, and  the  consideration  of  this  motion  has  since  been 
delayed  to  await  the  result  of  such  application;  but  as  yet, 
nothing  has  been  heard  from  it,  so  far  as  I  am  advised. 

The  Thomas  dryer  is  similar  in  form  and  operation  to  the 
Plummer  dryer,  except  that  the  space  between  the  wall  and 
lining  of  the  hot-air  chamber  in  the  latter  is  carried  in  the 
former  up  to  the  top  of  the  case,  by  means  of  metal  lining 
a  little  distance  from  the  walls  of  the  case.  The  effect  of 
this,  is  to  distribute  the  heat  more  evenly  throughout  the 
drying  chamber,  and  to  produce  a  greater  uniformity  in  the 
results.  The  cap  or  cover  upon  the  Thomas  dryer  is  flatter 
than  that  on  the  Plummer,  and  is  movable.  It  is  also 
claimed  that  it  is  so  shaped  inside  as  that  when  the  hot  air 
from  the  space  between  the  lining  and  the  wall  of  the  case, 
strikes  it,  it  is  thrown  downwards  and  inwards  upon  the 
upper  trays  of  fruit,  which  are  otherwise  the  longer  drying. 
The  other  differences  are  mere  differences  in  form  or  me- 
chanical contrivance,  as  in  the  shape  of  the  stove  and  the 
door  to  the  drying  chamber,  which  latter  is  in  one  piece, 
and  opens  horizontally  instead  of  perpendicularly. 

The  continuation  of  the  space  for  hot  air  on  the  sides  of 
the  Thomas  dryer  to  the  top  of  the  case  is  probably  a  patent- 
able improvement  on  the  Plummer  one;  and  it  may  be  that 
the  change  in  the  cap  is  also.    But  all  the  rest  of  the  Thomas 
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dryer  is  substantially  the  same  in  form  and  operation  as  the 
Plammer  one^  and  therefore  an  infringement  upon  the  plaint- 
iff ^s  patent. 

Upon  the  argument  counsel  for  the  defendant  questioned 
the  validity  of  the  plaintiff's  patent  on  the  ground  that  it 
lacks  novelty. 

But  ^the  patent  is  prima  facie  evidence  that  the  patentee  is 
the  inventor  of  the  thing  patented,  and  of  the  novelty  and 
utility  thereof.  (Curt.  Pat.,  sees.  470  et  &eq.;  Seymour  v.  0«- 
bome,  11  Wall.  538.) 

No  attempt  has  been  made  to  overcome  this  evidence  of 
novelty  except  by  the  introduction  of  patents  for  drying  or 
preserving  fruit  or  vegetables  as  follows:  Nos.  121,569, 
December  5,  1871;  121,795,  December  12,  1871;  120,253, 
October  24,  1871;  and  4792,  March  5,  1872.  But  all  the 
machines  described  in  these,  except  the  last,  are  very  differ- 
ent in  form,  operation,  and  mechanical  contrivance  from 
the  Plummer  dryer — in  particular,  as  they  involve  the  use  of 
machinery  for  exhausting  or  blowing  the  air  into  or  from 
the  machine. 

The  last  one  does  rely  upon  the  natural  tendency  of  heated 
air  to  move  upwards,  as  the  Plummer  machine  does,  but  its 
mechanism  and  contrivance  appear  much  more  complex  and 
costly. 

It  appearing,  then,  that  the  Thomas  machine,  although  in 
one  respect  an  improvement  upon  the  Plummer  one,  is  in 
other  respects  an  infringement  upon  it,  and  that  the  defend- 
ants are  manufacturing  and  selling  their  machine  for  con- 
siderably less  than  the  price  of  the  Plummer  one,  and 
thereby  preventing  the  sale  of  the  plaintiff's  machine,  to  its 
manifest  injury,  a  provisional  injunction  will  be  allowed 
until  the  final  hearing  or  the  further  order  of  this  court, 
upon  the  plaintiffs'  giving  bond  in  the  sum  of  two  thousand 
dollars,  with  sureties  to  the  approval  of  the  master. 

18 
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The  Clatsop  Chief — ^F.  B.  Jones,  Claimant. 

DiSTBIOT  COUBT,  DiSTBIOT*  OF  ObEOON. 

AuouBT  9,  1881. 

1.  JoiNDSB  OF  Claim  in  Rem  and  in  Personam. — Under  admiralty  rule  15, 

in  a  suit  for  damage  by  colliaion,  a  claim  in  rem  and  in  personam  cannot 
be  joined  in  one  libel. 

2.  Semblb. — That  but  for  said  rule  they  might  be  so  joined,  and  that  conven- 

ience in  prosecuting  the  claim  would  thereby  be  promoted. 

3.  Fellow-servant— Injury  to. — Exception  to  libel  for  injury  to  a  fireman 

on  a  steam  vessel  caused  by  the  negligence  of  the  master,  on  the  ground 
that  they  were  fellow-servants  of  a  common  employer,  and  that  such  fire- 
man was  aware  of  the  incompetence  of  the  master,  overruled,  upon  the 
impression  that  the  fireman  and  master  were  not  fellow-servants  in  the 
sense  which  excuses  the  common  employer  from  liability  for  an  injury 
suffered  by  one  in  consequence  of  the  misconduct  or  negligence  of  the 
other,  with  leave  to  raise  the  question  upon  the  final  hearing. 

4.  Torts,  Admiralty  Jurisdiction. — The  national  courts  have  jurisdiction 

of  a  tort  committed  anywhere  upon  the  navigable  waters  of  the  United 
States.     The  ruling  in  H<^mM  v.  O.  A  C.  By.  Co.,  6  Saw.  265,  followed. 

5.  Injury  to  Employee  on  Steam  Vessel. — The  remedy  given  by  sec.  4493 

of  the  revised  statutes,  for  an  injury  to  an  employee  on  a  steam  vessel,  is 
merely  cumulative,  and  does  not  exclude  the  right  to  any  other  remedy 
for  such  injury,  which  may  be  given  by  the  general  admiralty  law. 

Before  Deabt^  District  Judge. 

W.  SvM  Bebee  and  Sidney  Ddl,  for  libellant. 

David  GoodseU  and  D.  P,  Kennedy ^  for  owner. 

Deady,  J.  The  libel  alleges  that  on  February  28,  1881, 
the  Clatsop  Chief,  a  steam-tug,  duly  enrolled  and  licensed, 
at  Portland,  in  the  District  of  Wallamet,  and  engaged  in 
towing  on  the  Columbia  and  Wallamet  rivers,  was  proceed- 
ing dowd  the  Columbia  at  fifteen  minutes  after  8  p.  M., 
opposite  to  Willow  bar,  with  a  large  scow  in  tow,  when  by 
reason  of  the  want  of  skill  and  care  of  the  master  of  said 
steam-tug,  she  collided  with  the  steamship  Oi^egon,  then 
ascending  said  river,  whereby  Andrew  Kay,  then  serving  as 
fireman  on  board  said  Clatsop  Chief,  was  "precipitated" 
into  said  river  and  drowned;  that  said  collision  was  caused 
by  the  violation  of  the  rules  of  navigation  owing  to  the 
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gross  ignorance  and  incompetence  of  the  master  of  the 
Clatsop  Chiefs  who  was  wholly  incompetent  and  unfit  for  the 
duties  of  said  employment,  all  of  which  was  well  known  to 
the  owner  thereof  at  the  time  of  his  employment  and  after- ' 
wards;  that  the  libellant  is  the  widow  of  said  Andrew  Kay, 
and  the  **  sole  distribuiee*"  of  his  estate,  and  on  April  ISth, 
was  duly  appointed  administrator  of  said  estate,  wherefore 
she  brings  this  suit  against  said  vessel  and  her  owner  to 
recover  the  sum  of  five  thousand  dollars,  ''according  to  the 
statute  of  the  state  of  Oregon  in  such  case  made  and  pro- 
vided, and  under  the  general  admiralty  hiw.*' 

Upon  an  interlocutory  order  of  May  18th,  the  vessel  was 
sold  for  one  thousand  eight  hundred  and  fifty  dollars,  and 
the  proceeds,  less  the  fees  and  expenses  of  the  marshal,  one 
hundred  and  sixty-eight  dollars  and  twenty-nine  cents,  were 
paid  into  the  registry  of  the  court  to  await  the  result  of  the 
suit  and  the  intervention  of  sundry  material-men  whose 
claims  have  since  been  confessed  for  near  three  thousand 
dollars. 

The  owner,  B.  F.  Jones,  appears  and  excepts  to  the  libel 
for  that:  1.  It  appears  therefrom  that  there  is  a  misjoinder 
therein  of  a  suit  in  rem  and  in  personam;  2.  That  the  de- 
ceased was  a  fellow-servant  of  the  master  of  the  Clatsop 
Chief,  and  therefore  neither  the  vessel  nor  her  owner  is  lia- 
ble for  the  injury  caused  by  the  latter's  negligence  or  want 
of  skill;  3.  That  said  Andrew  Kay  had  due  notice  of  the 
alleged  incompetence  of  said  master;  and  4.  That  the  mat- 
ter is  not  within  the  admiralty  jurisdiction  of  the  United 
States  and  of  this  court. 

The  first  exception  appears  to  be  well  taken.  By  the  ad- 
miralty rule  16,  it  is  provided,  that  ''in  all  suits  for  dam- 
ages by  collision,  the  libellant  may  proceed  against  the  ship 
and  master,  or  against  the  ship  alone,  or  against  the  master 
or  the  owner  alone  in  peraonam.^*  It  is  a  contested  point, 
whether,  independent  of  or  antecedent  to  this  rule,  a  party 
who  was  entitled  to  a  remedy  in  rem  and  also  in  personam^ 
might  pursue  the  same,  either  against  (he  vessel  and  master, 
or  the  vessel  and  owner,  in  one  suit.  Mr.  Benedict  (Ben. 
Ad.,  sec.  397)  is  of  the  opinion  that  he  could,  while  Judge 
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Conkling  (2  Conk.  U.  8.  Ad.  42)  thinks  it  *' extremely 
questionable.*'  In  Tlie  CUizens'  Bank  v.  The  N.  S.  Co.,  2 
Story,  16,  decided  (1841)  before  the  promulgation  of  the  ad- 
miralty rules,  Mr.  Justice  Story  (p.  58)  said :  "In  cases  of  col- 
lision, the  injured  party  may  proceed  in  rem  or  in  personam, 
or  successiyely  in  each  way,  until  he  has  full  satisfaction. 
But  I  do  not  understand  how  the  proceedings  can  be  blended 
in  the  libel."  (See,  also,  The  Ann,  1  Mason,  512;  Uie  Cos- 
8iu8,  2  Story,  99.) 

My  own  impression  of  the  matter  is  with  Mr.  Benedict, 
when  he  says  (sec.  397,  supra),  *'  that  whenever  the  libel- 
lant's  cause  of  action  gives  him,  at  the  same  time,  a  lien  or 
privilege  against  the  thing,  and  a  full  personal  right  against 
the  owner,  then  he  may  by  a  libel,  properly  framed,  proceed 
against  the  person  and  the  thing,  and  compel  the  owner  to 
come  in  and  submit  to  the  decree  of  the  court  against  him 
personally  in  the  same  suit,  for  any  possible  deficiency." 
It  is  a  question  simply  of  procedure,  and  should  be  deter- 
mined mainly,  if  not  altogether,  upon  considerations  of  fit- 
ness and  convenience;  and  every  argument  drawn  from  this 
source  is  in  favor  of  the  joinder  of  the  remedies  in  rem  and 
in  personam,  whoever  the  person  may  be,  and  pursuing 
them  in  one  libel,  as  one  suit. 

The  case  is  analogous  to  that  of  a  debt  arising  out  of  the 
personal  obligation  of  the  debtor  and  secured  by  a  pledge 
or  mortgage  of  specific  property.  In  modern  procedure, 
at  least,  the  remedy  against  the  person  and  the  property  is 
had  in  one  suit,  wherein  there  is  first  a  judgment  establish- 
ing the  debt  against  the  debtor  and  the  liability  of  the 
property,  and  that  the  latter  be  sold  to  satisfy  the  debt,  and 
that  the  remainder  of  the  judgment,  if  any,  be  enforced 
against  the  defendant  personally. 

But  whatever  might  have  been  the  correct  practice  before 
the  adoption  of  the  admiralty  rules  by  the  supreme  court 
(Jan.  term,  1845)  I  think  that  the  fifteenth  of  these  rules, 
fairly  construed,  does  prohibit  the  joinder  of  the  proceed- 
ing for  collision  against  the  vessel  and  the  owner,  when  it 
provides  that  the  libellant  may  proceed  against  the  ship 
and   master  or    the    ship  alone,  or   against  the  master 
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w  owner  alone.  As  Judge  Conkling  (2  Conk.  Ad.  43) 
says:  ''Sach  would  seem  to  be  the  reasonable  and 
sound  view  of  the  subject."  In  2  Par.  S.  k  A.  378,  it  is 
said  that  under  tbe  rule  ''  no  suit  will  lie  against  an  owner 
in  personam  jointly  with  a  suit  in  rem  against  the  vessel." 
In  NeweU  v.  Norton  et  Ship,  3  Wall.  257,  it  appears  to  have 
been  so  held  in  the  district  and  circuit  court  for  Louisiana 
and  practically  affirmed  in  the  supreme  court,  although  Mr. 
Justice  Grier,  in  delivering  the  opinion  of  the  court  (p. 
266),  is  erroneously  made  to  say,  that  a  libel  in  rem  and  in 
personam  against  the  owner  was  in  conformity  with  admi- 
ralty rule  15,  and  therefore  an  objection  in  the  lower  courts 
that  such  libels  **  cannot  be  joined  was  properly  overruled,^* 
when  in  fact  it  was  sustained  and  the  libel  dismissed  as  to 
the  owner,  and  the  ruling  affirmed  in  the  supreme  court. 

In  the  Richard  Doane,  2  Ben.  Ill  (1868)  it  was  held  by 
Mr.  Justice  Blatchford,  that  admiralty  rule  15  excludes  any 
other  mode  of  procedure,  in  suits  for  damage  by  collision, 
than  that  specified  in  and  allowed  by  the  rule;  and  that 
therefore  a  suit  for  a  collision  cannot  be  maintained  against 
a  vessel  in  rem,  and  her  owner  in  personam,  unless  her 
owner  is  also  master.  To  the  same  effect  is  the  ruling  in 
Tlie  Zodiac,  5  Fed.  Rep.  223;  and  The  Sabine,  101  U.  S. 
386.  So  far  this  exception  has  been  considered  on  the 
theory  that  this  is  a  case  of  damage  by  collision  within  the 
purview  of  rule  15,  and  that  the  libellant  has  a  lien  for  the 
claim  and  may  therefor  sue  in  rem  or  in  personam,  and  upon 
this  assumption  it  was  argued  by  counsel. 

But  is  ijiis  true?  The  claim  of  tbe  libellant  is  to  re- 
cover damages  under  section  367  of  the  Oregon  civil  code, 
for  the  death  of  a  human  being,  caused,  it  is  alleged,  by 
the  misconduct  of  the  owner  of  the  Clatsop  Chief. 

By  rule  16,  a  suit  for  a  direct  injury  to  the  person — an 
assault  or  beating — within  the  admiralty  jurisdiction  must 
be  in  personam.  The  case  of  a  death  resulting  from  such 
injury  or  the  negligence  of  another  is  not  provided  for  in 
the  rules.  In  the  Sea  Otdl  (Chase's  Dec.  146),  which  was  a 
suit  in  rem  by  a  husband  for  the  death  of  his  wife,  a  stew- 
ardess on  the  Leary,  caused  by  a  collision  with  the  Sea  GuU, 
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it  was  held  that  the  remedy  might  be  in  rem  as  well  as  in 
personam^  upon  the  groand  that  in  principle  there  is  no  dis- 
tinction in  this  respect  between  wrong  to  persona  and  things^ 
But  in  the  Highland  Light  (Id.  151),  which  was  a  suit  in  rem 
by  the  widow  for  the  death  of  her  husband,  employed  at 
the  time  as  a  ''hand'*  on  the  Highland  lAghty  caused  by  the 
collapsing  of  her  steam  chimney,  it  was  held  that  under 
section  30  of  the  steamboat  act  of  1852,  10  Stat.  72^  since 
section  43  of  the  act*  of  1871,  16  stat.  445,  now  section  4493 
of  the  revised  statutes,  that  the  remedy  in  rem  for  an  injury 
caused  by  a  neglect  to  comply  with  the  law  governing  the  navi- 
gation of  steam  vessels  was  confined  to  passengers,  and  there* 
fore  persons  employed  thereon  and  injured  in  consequence 
of  such  neglect,  were  limited  to  the  remedy  in  personam. 

This  case  apparently  comes  within  that  ruling,  as  the  de- 
ceased was  employed  on  the  Clatsop  Chief  and  lost  his  life, 
as  is  allied,  by  the  neglect  of  the  master  to  obey  the  rules 
governing  the  navigation  of  said  vessel  in  passing  the  Ore- 
gon.  A  collision  and  his  death  was  the  consequence  of  this 
neglect. 

As  to  the  second  and  third  exceptions  they  are  disallowed. 
It  does  not  appear  from  the  libel,  as  assumed  by  the  latter, 
that  the  deceased  was  aware  of  the  alleged  incompetence  of 
the  master;  and  if  it  did,  it  does  not  necessarily  follow  that 
such  knowledge  is  a  defence  to  the  action. 

And  while  it  does  appear,  that  the  deceased  was  in  the 
service  of  the  same  person  as  the  master,  and  engaged  in 
the  same  general  employment,  it  does  not  follow  from  this, 
that  he  was  a  "  fellow- servant"  of  the  master^s  in  that  sense 
which  would  exonerate  the  common  employer  from  liability 
for  an  injury  to  one  of  them,  caused  by  the  negligence  or 
misconduct  of  the  other. 

The  deceased  was  merely  the  fireman  on  the  Clatsop  Oldef, 
and,  as  such,  subject  to  the  orders  of  the  master.  He  was 
an  inferior  servant,  injured  by  the  misconduct  of  a  superior 
one,  for  which  injury  ther>d  is  much  authority  and  more 
reason,  for  holding  the  common  employer  liable.  {Pa(^ 
Company  v.  McCue,  17  Wall.  513;  Runway  Company  v.  FoH^ 
Id.  557;  Bera  Stone  Company  v.  Craft,  31  Ohio  State,  289; 
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C.  &  N.  W,  By.  Co.  V.  Morando,  34  Am.  Rep.  168;  S.  C, 
93  111.  302;  Devwiy  v.  Vvdcan  Iron  Works,  4  Mo.  App.  236; 
Brabbits  v.  0.  dk  N.  W.  B.  B.  Go.,  38  Mo.  289;  Oormly  v.  Vvl- 
can  Iron  Works,  61  Id.  492;  The  Ghandoa,  6  Saw.  548.) 

Besides,  it  is  alleged  in  the  libel,  that  the  incompeten'oe 
of  the  master  was  well  known  to  the  owner  at  the  time  of 
his  employment;  and  if  this  be  the  case,  the  owner  is  liable 
for  an  iujnry  caused  by  such  incompetence,  even  if  the 
master  and  fireman  were  fellow-servants  in  any  sense.  (2 
Thomp.  Neg.  970.) 

The  defence  sought  to  be  made  upon  these  exceptions, 
can  be  made  on  the  final  hearing,  on  proper  allegations  and 
proof. 

The  fourth  exception  is  disallowed. 

The  question  raised  by  it  was  decided  in  this  court  in 
Holmes  v.  0.  d  C.  By.  Co.  (6  Saw.  265),  in  which  it  was 
held  that  a  marine  tort  is  one  that  occurs  on  any  navigable 
water  of  the  United  States,  and  that  damages  given  by  a 
state  statute  for  such  a  tort  may  be  recovered  in  the  proper 
district  court  in  admiralty. 

Seftembsb  9,  1881. 

Upon  a  re-argument  of  the  case,  the  following  opinion 
was  this  day  delivered: 

Deadt,  J.  On  August  9,  1881,  an  opinion  was  delivered 
in  this  case  to  the  effect  that  the  libellant,  Emma  Kay, 
could  not,  under  admiralty  rule  15,  maintain  a  proceeding 
in  rem  and  in  personam  in  one  libel  for  damages  for  the 
death  of  her  husband  by  a  collision,  while  serving  as  fire- 
man on  the  offending  vessel — the  Olatsop  Chief.  It  was 
also  then  suggested,  whether  the  libellant  could  maintain  a 
suit  in  rem  at  all,  in  view  of  the  ruling  of  Chief  Justice 
Chase,  in  The  Highland  lAghi  (Chase's  Dec.  151),  in  which 
it  was  held,  that  by  section  30  of  the  steamboat  act  of  1852 
(10  Stat.  72),  since  become  section  43  of  the  act  of  1874  (16 
Stat.  445),  and  now  section  4493  of  the  revised  statutes, 
such  remedy  in  the  case  of  an  injury  caused  by  a  neglect  to 
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comply  with  the  law  governing  the  navigation  of  steam  ves- 
sels was  confined  to  passengers;  and  that  persons  merely 
employed  thereon,  were  limited  to  the  remedy  1^2  personam 
for  such  injuries. 

Upon  farther  argument  and  reflection  I  think  the  better 
conclusion  is,  that  the  provisions  in  section  4493  of  the  re- 
vised statutes  concerning  remedies  are  only  cumulative,  and 
therefore  do  not  take  away  or  exclude  any  right  to  a  pro- 
ceeding in  rem  for  an  injury  to  an  employee  on  a  steam  ves- 
sel, incurred  while  in  the  line  of  his  employment,  which 
was  given  or  allowed  by  the  general  admiralty  law.  (Se^ 
Brotvn  v.  The  D.  S.  Cage  and  Owners,  1  Wood,  404.) 

In  addition,  it  appears  that  the  offending  vessel  is  made 
subject  to  a  lien  by  the  local  law,  **  for  damages  or  injuries 
done  to  person  or  property  by  such  boat  or  vessel.**  (Or. 
Laws,  p.  656,  sec.  17,  subd.  4.)  But  such  lien  is  thereby 
postponed  to  the  liens  for  wages,  materials,  wharfage,  and 
towage.     (Or.  Laws,  p.  667,  sec.  18.) 

But  the  conclusion  reached  upon  the  first  exception  at  the 
former  hearing  must  still  prevail,  for  as  has  been  shown 
under  admiralty  rule  15,  the  libellant  can  not  proceed  in 
rem  and  in  personam  at  the  same  time. 

But  she  may  amend  her  libel  by  striking  out  the  vessel 
or  the  owner,  and  proceed  against  the  other  accordingly. 


RosANA  J.  Spbigg  v.  J.  B.  Stump. 

CiBOuiT  Court,  Distbiot  of  Obbgon. 
August  10, 1881. 

AdJitdication  of  Insanitt. — An  order  of  a  county  court  adjudging  a 
person  inaane  under  the  asylum  act  of  September  27,  1862  (Or.  Lawa, 
p.  620),  is  valid  and  authorized  the  subsequent  appointment  of  a  guardian 
for  such  person,  as  insane,  although  the  application  for  such  order  was 
not  verified  and  such  insane  person  was  brought  before  said  court  upon 
the  order  thereof  by  being  taken  into  the  custody  of  the  sheriff,  without 
cause  being  shown  therefor  upon  oath  or  affirmation. 

Warrant. — The  warrant  prohibited  by  section  9  of  article  I  of  the  con- 
stitution of  Oregon  from  issuing  without  cause  being  shown  therefor  on 
oath  or  affirmation  is  process  for  the  arrest  of  a  person  on  a  criminal 
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charge  for  the  purpose  of  bringing  him  to  trial  or  answer  therefor,  and 
does  not  include  an  order  of  a  county  court  requiring  an  alleged  lunatic 
to  be  brought  before  it  for  examination,  for  the  purpose  of  being  com- 
mitted to  an  asylum;  and  if  such  order  and  the  arrest  were  invalid  as  not 
being  made  on  oath,  that  would  not  render  the  subsequent  inquisition  of 
lunacy,  commitment  to  the  asylum,  and  appointment  of  a  guardian  in- 
Talid. 

3.  DiRKcrroBT  St atuti.-— Section  21  of  the  act  of  June  4,  1859  (Sees.  L.  12), 

providing  that  the  proceedings  of  the  county  court  in  law  cases,  probate 
and  county  business  shall  be  kept  and  entered  in  separate  books,  is  only 
directory,  and  an  order  or  judgment  of  said  court  entered  in  any  of  its 
books  of  record  is  nevertheless  valid;  and,  qtuere,  does  the  inquisition 
of  lunacy  authorized  by  the  asylum  act  of  September  27,  1862  (Or.  Laws, 
620),  to  be  had  by  and  before  the  county  judge  on  the  "application  of 
any  citizen  in  writing,'*  belong  to  either  of  these  three  classes  of  busi- 
ness, and  may  not  the  action  of  the  judge  therein  be  duly  shown  by 
orders  reduced  to  writing  and  signed  by  him  and  filed  in  the  county 
clerk's  office? 

4.  Sale  of  Lands  bt  Guardian. — A  county  court  has  jurisdiction  to  license 

the  sale  of  lands  by  a  guardian  appointed  by  itself,  upon  the  presentation 
by  such  guardian  of  a  verified  petition  therefor  stating  the  condition  of 
the  ward's  estate  and  the  circumstances  tending  to  show  the  necessity  or 
expediency  of  such  sale;  and  the  petition  is  sufficient  to  give  jurisdiction 
when  the  order  granting  the  license  is  attacked  collaterly,  if  it  appears 
therefrom  or  by  reasonable  inference  from  the  facts  stated  therein,  that 
the  ward  had  no  income,  and  that  it  was  necessary  to  sell  his  land  to 
maintain  him  in  the  insane  asylum  as  provided  by  law. 
6.  JoDOMKNT  Nunc  fro  Tunc. — ^When  and  under  what  circumstances  it  may 
be  entered. 

Before  Sawieb,  Gircnit  Jadge,  and  Deadt,  District  Jndge. 
Motion  for  a  new  trial. 
W.  W.  Chapman,  for  plaintiflf. 
WaUer  W.  Thayer,  for  defendant. 

By  the  Conrt,  Deadt^  J.  This  aotion  is  brought  bj  the 
plaintiff,  a  citizen  of  Arkansas,  against  the  defendant,  a 
citizen  of  Oregon,  to  recover  the  possession  of  the  nndi- 
yided  half  of  donation  No.  49,  situate  in  Polk  county,  and 
containing  three  hundred  and  twenty  acres,  and  damages 
for  the  detention  thereof;  alleging  that  he  is  the  owner 
of  the  same  in  fee,  and  entitled  to  the  possession  thereof  in 
common  with  James  F.  Levins,  the  owner  of  the  other  un- 
divided half  of  the  property. 
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The  defendant  by  his  answer  denies  the  allegations  of  the 
complaint,  as  to  the  ownership  of  the  premises  and  the 
plaintiff's  right  to  the  possession  thereof,  and  pleads  title 
in  himself  and  a  former  adjadication. 

The  case  was  tried  before  the  district  jadge  with  a  jnry, 
who,  under  the  direction  of  the  court,  found  a  verdict  for 
the  defendant. 

Thereupon  the  plaintiff  moved  for  a  new  trial,  which  was 
argued  before  the  circuit  and  district  judge  and  taken  un- 
der advisement. 

On  the  trial,  the  plaintiff  gave  evidence  tending  to  prove 
that  one  William  Fulton,  in  his  life-time,  was  the  owner  of 
the  premises,  and  that  he  died  intestate  in  1876,  leaving  a 
niece  and  nephew — the  plaintiff  and  said  Levins — ^as  his 
sole  heirs  at  law,  who  thereupon  became,  and  still  are,  en- 
titled to  the  possession  of  the  same. 

In  support  of  the  plea  of  former  adjudication,  the  de- 
fendant offered  in  evidence  the  judgment  roll  of  an  action 
brought  on'  February  29,  1875,  in  the  circuit  court  of  the 
state,  for  Polk  county,  by  the  guardian  of  said  William 
Fulton,  then  an  insane  person,  against  the  defendant 
herein,  to  recover  the  possession  of  said  premises,  in 
which  there  was  a  verdict  for  the  defendant,  in  Decem- 
ber, 1875,  and  a  judgment  entered  thereon,  on  May  14, 
1879,  as  and  for  December  10,  1875,  and  some  years  after 
the  death  of  said  Fulton,  which,  upon  the  objection  of  the 
plaintiff,  was  excluded  from  the  jury,  on  the  ground  that 
the  court  had  no  authority  to  order  the  entry  of  said  judg- 
ment nunc  pro  tunc,  because:  1.  There  was  then  no  plaint- 
iff in  the  action;  and  2.  The  term  at  which  the  judgment 
should  have  been  entered  had  passed  by.  (See  Or.  Civ. 
Code,  sees.  262,  265.) 

The  defendant  then  gave  in  evidence,  against  the  objec- 
tions of  the  plaintiff,  certified  copies  of  a  petition  of  J.  L. 
Collins,  to  the  county  court  of  Polk  county,  and  filed 
therein  on  February  2,  1863,  alleging  that  said  Fulton  "is 
laboring  under  mental  derangement**  and  "suffering  from 
neglect,**  and  asking  the  court  "  to  inquire  into  the  matter** 
and  dispose  of  it  according  to  the  act  of  September  27, 
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1862,  entitled,  ''An  act  to  proyide  for  tiie  safe  keeping  and 
treatment  of  insane  and  idiotic  persons,"  and  the  proceed- 
ings thereon,  from  which  it  appears  that  said  Fulton  was  by 
order  of  said  court  brought  before  it,  by  the  sheriff,  on 
March  3,  1863,  and  upon  the  evidence  of  David  Pjrle,  a 
physician,  that  he  was  ''an  insane  person,'*  was  sent  to  the 
insane  asylum,  at  Portland,  where  he  was  received  on  March 
4,  1863;  and  certified  copies  of  the  application  of  David 
W.  AUingham,  on  March  7, 1863,  to  be  appointed  guardian 
of  said  Fulton  and  the  order  thereon  of  the  same  date,  ap- 
pointing said  AUingham  guardian  of  the  estate  of  said  Ful- 
ton, in  which  it  is  recited  that  the  latter  had  "  been  duly 
convicted  of  insanity  and  sent  to  the  insane  asylum,  at 
Portland,''  the  oath  of  said  AUingham,  as  guardian,  dated 
April  7th,  his  bond  dated  April  25th  and  filed  May  4th,  the 
letters  of  guardianship  issued  to  him  on  May  4^  1863,  and 
the  exhibit  of  the  estate  verified  and  filed  July  5,  1885;  and 
certified  copies  of  the  petition  of  said  guardian  to  said 
county  court  to  sell  the  real  property  of  said  Fulton,  veri- 
fied and  filed  on  October  2,  1866,  in  which  it  is  alleged 
"that  said  Fulton  is  an  insane  person  now  confined  to  the 
insane  asylum  of  the  state  of  Oregon;  that  the  personal 
property  of  the  said  Fulton  is  not  sufficient  to  pay  expenses 
accruing  in  consequence  of  the  necessary  care  and  treat- 
ment of  the  said  Fulton;  that  as  there  is  but  little  hope  of 
the  recovery  of  said  Falton  from  his  insanity^  if  the  sale  of 
the  said  lands  should  be  more  than  sufficient  to  meet  the 
wants  of  the  said  Fulton  while  insane,  the  money  put  at  in- 
terest will  ultimately  be  of  greater  value  to  the  said  Fulton 
in  any  event  than  the  real  estate;"  the  order  setting  the  pe- 
tition for  hearing  on  November  6th,  and  directing  notice 
thereof  to  be  given  by  publication  for  three  weeks,  to  all 
persons  interested,  the  order  dated  November  7th,  allowing 
the  sale,  wherein  it  is  stated  that  "  it  appearing  to  the  court 
that  it  would  be  for  the  best  interest  of  said  ward  to  sell  the'* 
real  property  belonging  to  said  Fulton,  it  is  ordered  that 
said  guardian  sell  the  same  as  by  law  required,  describing, 
among  others,  the  premises  in  controversy  by  metes  and 
bounds;  the  oath  of  the  guardian  of  the  same  date  to  dia* 
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pose  of  the  property  "  as  will  be  most  for  the  advantage  of 
all  persons  interested  therein;"  the  bond  of  said  guardian 
in  the  penal  sum  of  ten  thousand  dollars,  conditioned  to 
sell  such  property  and  account  for  the  proceeds  of  the  sale 
as  provided  by  law,  dated  January  7,  1867,  and  filed  March 
11th.  The  certificate  of  the  sheriff  of  said  county  filed  on 
February  6th,  stating  that  the  premises  were  sold  by  him 
''at  the  instance  of  said  guardian,  on  January  8,  1867,  to 
Alexander  Hodges,  he  being  the  highest  bidder  therefor,  for 
nine  hundred  and  sixty  dollars  in  gold  coin,  payable  in  five 
years,  with  interest  at  the  rate  of  12  per  cent,  per  annum, 
payable  in  advance,  and  secured  by  mortgage  on  the  prem- 
ises; and  the  order  of  said  court  dated  February  7,  1867, 
confirming  said  sale  and  directing  the  guardian  to  execute  a 
conveyance  thereof  to  the  purchaser.  The  guardian  con- 
veyed to  Hodges  on  March  11,  1867,  who,  on  October  10, 
1870,  conveyed  the  north  half  of  the  premises  to  J.  3. 
Sevens,  and  the  south  half  to  M.  B.  Davis,  who  afterwards 
conveyed  to  the  defendant — the  latter  on  October  26,  1871, 
and  the  former  on  December  7,  1872. 

The  first  point  made  by  the  plaintiff  in  support  of  the 
motion  for  a  new  trial  is,  that  the  court  erred  in  admitting 
the  copies  of  the  proceedings  upon  the  inquisition  of  lunacy, 
because  the  originals  were  void,  not  having  been  kept  and 
entered  in  the  proper  book.  To  understand  this  objection 
it  is  necessary  to  premise  that  the  county  court  "  has  the 
jurisdiction  pertaining  to  probate  courts  and  boards  of 
county  commissioners,  *  *  *  and  such  civil  jurisdic- 
tion not  exceeding  the  amount  of  value  of  five  hundred  dol- 
lars *  *  *  as  may  be  prescribed  by  law"  (Con.,  art.  VII, 
sec.  12);  and  by  section  876  of  the  civil  code,  it  is  provided 
that  these  three  kinds  of  business,  to  wit,  1.  Cases  at  law; 
2.  Probate  business;  and,  3.  County  business,  "shall  be 
entered  and  kept  in  separate  books;"  and  the  argument  of 
the  plaintiff  is  that  these  orders  belong  to  probate  busi- 
ness, but  have  been  entered  in  the  book  with  county  busi- 
ness, and  are  therefore  void. 

The  argument  assumes  that  said  section  876  was  in  force 
when  these  transactions  took  place.     But  this  is  a  mistake. 
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The  civil  code,  although  passed  on  October  11, 1862,  did 
not  take  effect  until  June  1,  1863.  But  upon  examination 
we  find  that  substantially  the  same  provision  concerning 
"the  settlement  of  the  estates  of  minors,  idiots,  and  luna- 
tics, and  all  cases  of  the  nature  of  probate,^  and  ''all 
county  business,"  was  contained  in  section  21  of  the  act  of 
June  4,  1859,  relating  to  county  courts  (Sess.  Laws,  p.  12), 
and  then  and  until  June  1,  1863,  in  force  and  applicable  to 
these  proceedings. 

It  does  not  appear  from  the  certificate  of  the  clerk  to 
these  copies — dated  October  13,  1874 — that  the  originals 
were  not  entered  in  a  separate  book.  On  the  contrary, 
the  fair  inference  from  the  certificate  is  that  they  were  so 
kept.  The  clerk  describes  himself  as  "the  keeper  of  the 
probate  records,"  and  then  certifies  that  the  transcript  is 
a  true  copy  of  the  original  orders  made  by  the  court  in  the 
"commitment"  and  estate  of  William  Fulton.  But  on  the 
hearing  of  the  motion  for  a  new  trial  the  plaintiff  read  a 
duly  certified  transcript,  dated  March  11, 1881,  of  the  whole 
record  of  the  proceedings  of  the  county  court  for  the 
months  of  February  and  March,  1863,  doing  county  busi- 
ness, in  which  is  found  the  entry  of  the  proceedings  upon 
the  inquisition  of  lunacy  in  the  case  of  William  Fulton,  to 
which  is  added  in  the  certificate,  the  statement  that  no  en- 
try concerning  such  inquisition  is  found  in  the  record  of 
probate  business. 

Assuming  that  this  is  sufficient  evidence  of  the  fact  that 
the  proceedings  on  the  inquisition  of  lunacy  were  kept  in 
the  record  of  county  business  and  not  that  of  probate  busi- 
ness, and  that  the  plaintiff  is  excusable  for  not  producing 
such  evidence  on  the  trial  if  he  deemed  it  material,  what  is 
the  effect  of  it? 

At  the  date  of  the  act  of  June  4,  1859,  supra,  and  until 
September  27,  1862,  there  was  no  insane  asylum  in  this 
state,  and  a  county  court  had  no  authority  to  make  or  hold 
an  inquisition  of  lunacy  except  for  the  purpose  of  appoint- 
ing a  guardian  of  the  lunatic's  person  and  estate  upon  the 
application  in  writing  of  certain  persons  named.  (Act  of' 
Dec.  15,  1853,  sees.  9,  10;  Or.  Laws,  p.  555.)    . 
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On  September  27,  1862,  an  act  was  passed  **  to  provide 
for  the  safe  keeping  of  insane  and  idiotic  persons." 

Section  1  of  this  act  authorized  the  governor  to  contract 
with  ''some  suitable  person"  for  the  safe  keeping  of  the  in- 
sane. Section  2  was  merely  a  rehash  of  the  law  then  in 
force  authorizing  the  county  court  to  appoint  a  guardian  for 
the  person  and  estate  of  a  lunatic,  without  any  reference  to 
it.  Section  3  authorized  "the  couniy  judge  of  any  county 
^  *  *  upon  the  application  of  any  citizen  in  writing ^^^ 
stating  that  any  person  "is  suffering  under  mental  derange- 
ment," to  cause  such  person  "  to  be  brought  before  him  at 
such  time  and  place  as  he  may  direct,"  then  and  there  to 
be  examined  by  "  one  or  more  competent  physicians,"  select- 
ed by  said  judge.  If  upon  such  examination  the  physician 
should  **  certify  on  oath"  that  the  person  examined  was  in- 
sane, then  the  judge  was  required  to  cause  sueh  person  to 
be  pla<^ed  in  charge  of  the  contractors  for  keeping  the  in- 
sane— primarily  at  the  expense  of  the  state;  but  it  was  also 
made  the  duty  of  the  county  judge  to  see  that  the  estate  of 
the  insane  person,  if  any,  was  applied  to  meet  such  expense. 
For  the  first  two  years  the  price  paid  was  twelve  dollars  per 
week,  and  for  the  next  four  years  ten  dollars.  From  this  it 
will  be  seen  that  it  is  doubtful  to  what  class  of  business  an 
inquisition  of  lunacy  taken  under  the  act  of  1862  belongs. 
It  does  not  come  within  the  enumeration  of  the  act  of  June 
4,  1859,  and  was  not  authorized  when  that  act  was  passed. 
It  is  somewhat  sui  generis.  The  proceeding  need  not  be  in 
court,  but  may  be  had  before  the  county  judge  at  any  time 
or  place  he  may  name;  and  for  aught  that  appears  may  be 
kept  in  paper  and  not  entered  in  any  book.  In  this  partic- 
lar  case  it  seems  the  judge  likened  it  to  county  business,  and 
Jiad  the  proceedings  entered  and  kept  accordingly  as  of  a 
regular  term  of  the  court.  .  But  admitting  that  he  erred  in 
this  matter  and  that  the  inquisition  should  have  been  kept 
and  entered  in  the  records  of  the  probate  business  as  claimed 
by  the  plaintiff,  still  the  result  is  not  affected  by  this  mis- 
take of  the  officer.  The  act  directing  the  business  transact- 
ed in  the  county  court  to  be  kept  and  edtered  in  different 
books  according  to  a  certain  classification  of  the  same,  is 
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SO  far  a  mere  regulation  for  oonTenience,  and  not  of  the  es- 
sence of  the  thing  to  be  done,  and  therefore  only  directory. 
When  a  statute  gives  directions  or  makes  provisions  con- 
cerning the  time  and  manner  of  doing  an  official  act,  affect- 
ing the  rights  and  duties  of  third  persons,  it  will  generally 
be  considered  directory  unless  the  nature  of  the  act  to  be 
done  or  the  language  of  the  statute  indicates  the  contrary. 
(Smith's  Oom.y  sec.  670;  Oooley's  Const.  Lim.  74;  Toney 
V.  Milbnry,  21  Pick.  67;  Cin-beU  v.  Bradley,  7  Nev.  107;  Peo- 
ple V.  Cook,  U  Barb.  290;  8.  C,  8  N.  T.  67;  Bex  v.  Loxdcde, 
1  Burr.  447.) 

In  this  latter  case  Lord  Mansfield  said:  ''There  is  a 
known  distinction  between  circumstances  which  are  of  the 
essence  of  a  thing  required  to  be  done  by  an  act  of  parlia- 
ment, and  clauses  merely  directory.'' 

In  the  case  under  consideration  there  is  nothing  in  the 
nature  of  the  act  to  be  done  nor  the  language  of  the  statute 
directing  it  to  be  done,  that  indicates  that  it  was  the  inten- 
tion of  the  legislature  to  make  the  validity  of  a  judgment 
or  order  of  a  county  court  duly  given  or  made  depend  upon 
the  fact  that  it  is  recorded  in  a  particular  book,  and  that  if 
from  the  ignorance  or  negligence  of  the  clerk  it  is  entered 
in  the  wrong  one,  it  is  therefore  void. 

The  statute  requiring  the  proceedings  in  this  inquisition 
of  lunacy  to  be  kept  and  entered  in  a  particular  book  with 
a  certain  class  of  business  is  merely  directory;  and  although 
the  officer  ought  to  have  obeyed  it,  third  persons  are  not  to 
suffer  for  his  omissions  to  do  so;  The  entry  of  the  proceed- 
ings in  the  records  of  the  court  was  essential — the  essence 
of  the  thing  to  be  done — but  whether  in  a  book  with  this 
or  that  class  of  business  was  a  mere  matter  of  convenience, 
and  the  statute  providing  for  it  is  therefore  directory. 

The  plaintiff  also  insists  that  the  inquisition  is  void,  be-^ 
cause  taken  upon  a  petition  not  verified — because,  as  coun- 
sel states  it,  Fulton  was  arrested  and  imprisoned  in  the 
asylum  without  ''probable  cause  supported  by  oath  or 
affirmation,"  contrary  to  section  9  of  article  I  of  the  con- 
stitution of  the  state,  which  provides  that  "no  warrant 
shall  issue  but  upon  probable  cause  supported  by  oath  or 
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affirmation,  and  particularly  describing  the  place  to  be 
searched  and  the  person  or  thing  to  be  seized."  This  pro- 
vision is  copied  from  the  fourth  amendment  to  the  consti- 
tution of  the  United  States,  and  was  placed  there  on  ac- 
count of  a  well-known  controversy  concerning  the  legality 
of  general  warrants  in  England,  shortly  before  the  revolu- 
tion,  not  so  much  to  introduce  new  principles  as  to  guard 
private  rights  already  recognized  by  the  common  law.  (2 
Story  on  the  Con.  1902;  Gonk.  Treat.  615.)  These  warrants 
were  issued  from  the  secretary's  office  for  the  arrest  of  per- 
sons concerned  in  the  printing  and  publishing  of  obscene 
or  seditious  libels,  without  naming  any  one.  At  length  in 
Mooney  v.  Leach,  3  Burr.  1742  (anno  1766),  they  were 
declared  void  for  uncertainty;  the  case  being,  as  to  the  legal- 
ity of  such  a  warrant  issued  by  the  Earl  of  Halifax,  with- 
out information  on  oath,  commanding  the  arrest  of  **  the 
printers  and  publishers"  of  a  ''seditious  libel,  entitled  the 
North  Briton,  No.  45,"  without  naming  any  one.  And  on 
April  22,  1766,  the  house  of  commons  voted  that  such  war- 
rants were  illegal.     (4  Black.  292,  n.  k.) 

The  law,  as  thus  declared,  was  put  beyond  controversy, 
as  to  the  government  of  the  Union,  by  this  fourth  amend- 
ment, and  from  there  transferred  to  the  constitution  of  the 
states.  At  the  same  time,  there  being  some  doubt  whether 
the  common  law  absolutely  required  that  a  warrant  should 
issue  only  upon  information  on  oath,  the  clause  concerning 
probable  cause  on  oath  was  added.  (Hale's  P.  C.  582;  4 
Black.  290;  Mooney  v.  Leach,  supra,  De  Grey  arguendo, 
1764.) 

Undoubtedly,  then,  the  legal  effect  of  this  provision  of 
the  constitution  is  that  process  of  any  kind  for  the  arrest  of 
a  person  upon  a  criminal  charge  is  void,  unless  issued  upon 
sufficient  information  under  oath,  and  an  arrest  thereon  is 
unlawful.     {Ex  parte  Buft/rd,  3  Or.  448.) 

But  it  is  not  so  clear  that  the  inquisition  authorized  by 
said  section  3  of  the  asylum  act  involves  the  issue  of  a  war- 
rant and  an  arrest  thereon  of  the  alleged  insane  person 
within  the  meaning  of  this  provision.  The  county  judge  is 
^ -«ie  such  person  to  be  brought  before  him,  which  may 
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be  accomplished  by  going  to  him,  as  the  act  allows  the 
jadge  to  appoint  the  time  and  place  for  the  inquisition. 
But,  ordinarily,  a  person  ''  laboring  under  mental  derange- 
ment" can  only  be  brought  before  the  county  judge  in  the 
usual  sense  of  the  phrase  by  a  resort  to  force  or  artifice. 
In  this  case  there  was  an  order  directed  to  the  sheriff  com- 
manding him  to  bring  Fulton  before  the  court ''  o^  the  pre- 
sumption of  insanity/'  to  be  dealt  with  according  to  the  stat- 
ute,  and  the  sheriff  made  a  return  thereon  that  he  ''  arrested" 
the  person  named  and  brought  him  before  the  court. 

This  order,  judged  by  its  purpose  and  mode  of  execution, 
was  in  effect  a  process  for  the  arrest  of  Fulton  issued  with- 
out information  upon  oath.  But  all  process  for  the  arrest 
of  a  party  is  not  included  in  the  word  ''  wantint"  as  used  in 
the  constitution.  A  capias^  or  writ  of  arrest  in  a  civil  ac- 
tion, is  not  a  "  warrant"  in  that  sense,  and  it  issued  at  com- 
mon law  as  a  matter  of  course  without  oath.  (3  Black.  281.) 
A  warrant  within  the  meaning  of  the  constitution  is  an 
authority  for  the  arrest  of  a  person  upon  a  criminal  charge 
with  a  view  to  his  commitment  and  trial  thereon. 

The  arrest  of  a  person  upon  a  charge  of  insanity  for  the 
purpose  of  his  commitment  or  confinement  in  an  insane 
asylum,  is,  strictly  speaking,  an  arrest  neither  in  a  civil  nor 
a  criminal  proceeding,  but  is  one  sui  generis.  Still  it  par- 
takes more  of  the  character  of  the  latter  than  the  former, 
and  ought  not«  in  this  day  of  regard  for  personal  liberty,  to 
be  allowed  otherwise  than  upon  information  on  oath.  This 
act,  which  practically  allows  the  arrest  of  a  person  upon  the 
charge  of  insanity  on  the  unverified  statement  of  any  citizen, 
and  his  commitment  to  the  asylum  upon  the  verified  state- 
ment of  any  one  "physician,"  selected  by  the  county  judge, 
that  he  is  insane,  was  probably  prepared  and  passed  in  the 
interest  of  the  contractors,  who  naturally  enough  wanted 
the  entry  to  the  asylum  made  expeditious  and  easy. 

At  common  law  the  king  was  the  guardian  of  lunatics  and 
the  custody  of  them  was  intrusted  by  him  to  the  chancellor. 
Upon  a  petition  or  information  alleging  the  insanity  of  any 
one,  the  chancellor  granted  a  commission  to  inquire  into 
the  matter  by  the  verdict  of  a  jury,  and  if  the  person  was 
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thus  found  insane,  committed  him  to  tbe  care  of  some 
friend,  called  his  committee.  (1  Black.  304.)  This  petition 
was  probably  not  upon  oath,  but  the  party  was  not  re* 
strained  of  his  liberty  until  after  the  verdict  of  the  jury 
which  established  his  insanity. 

In  the  draft  of  the  New  York  code  of  civil  procedure — sec- 
tions 1563-1574 — (1849)  the  appointment  of  a  committee  for 
an  insane  person  is  provided  for.  The  application  is  made 
to  the  surrogate  by  a  veriiSed  petition  stating  the  facts,  and 
inquisition  thereon  is  made  by  a  jury  at  the  place  of  the 
party's  residence,  upon  notice  to  him  and  some  member  of 
his  family;  and  in  the  draft  of  the  civil  code — section  139 — 
(1865)  a  county  judge  is  authorized  to  commit  a  person  to 
an  insane  asylum,  being  ''  first  satisfied  by  the  oath  of  two 
reputable  physicians  that  such  person  is  of  unsound  mind, 
and  unfit  to  be  at  large;"  and  even  then  the  party,  ''his  or 
her  husband  or  wife,  or  relative  to  the  third  degree,"  may 
demand  and  have  an  inquisition  of  lunacy  by  a  jury. 

But  admitting,  what  we  think  very  doubtful,  that  the 
order  upon  which  Fulton  was  arrested  and  brought  before 
the  county  judge,  although  in  the  form  of  the  statute,  was 
void  as  being  in  conflict  with  section  9,  supra,  of  the  con- 
stitution, concerning  the  issue  of  warrants,  still  the  subse- 
quent inquisition  by  the  judge  and  the  order  thereon  com- 
mitting Fulton  to  the  asylum  are  founded  upon  the  oath  of 
the  physician  who  examined  him  and  pronounced  him  in- 
sane. If,  then,  the  validity  of  the  subsequent  appointment 
of  a  guardian  and  the  sale  by  him  of  the  lunatic's  property 
depend  upon  the  legality  of  the  procedure  in  which  Fulton 
was  declared  insane,  it  is  certainly  sufficient  if  the  inquisi- 
tion and  commitment  were  legal,  even  if  the  original  arrest 
was  otherwise. 

So  long  as  the  order  of  the  county  court  committing  Ful- 
ton to  the  asylum  remained  unreversed  and  in  force,  he 
could  not  have  been  discharged  therefrom  on  kaheue  cmj^us 
on  the  ground  that  he  was  illegally  restrained  of  his  liberty, 
whatever  might  be  thought  of  the  legality  of  the  order  on 
which  he  was  brought  before  the  court.  It  follows  that 
when  AUingham  applied  to  be  appointed  guardian  of  Fal- 
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ion,  the  latter  was  lawfully  adjudged  insane  and  committed 
to  the  asylum. 

This  application  was  made  under  sections  9  and  10  of  the 
act  of  1852,  supra,  and  might  have  been  made  and  beard 
without  reference  to  the  previous  action  of  the  court  under 
the  asylum  act  of  1862,  in  which  case  the  question  of  Ful« 
ton's  insanity  would  have  been  tried  and  determined  by  the 
county  judge  as  an  ordinary  question  of  fact.  But  the  ap- 
plication was  made 'upon  the  assumption  that  the  matter  of 
Fulton's  insanity  was  rett  jxidicata,  and  the  order  appointing 
the  guardian  so  recites.  But  no  particular  objection  is 
made  to  this  order  upon  the  ground  that  in  making  it  the 
question  of  insanity  was  not  considered  an  open  and  orig- 
inal one.  The  claim  of  the  plaintiff  is  that  all  the  proceed- 
ings as  to  the  custody  and  sanity  of  Fulton  and  the  manage- 
ment and  disposition  of  his  estate  depend  for  their  validity 
upon  the  legality  of  the  order  of  February  3,  1863,  direct- 
ing Fulton  to  be  brought  before  it  upon  the  charge  of  in- 
sanity and  his  arrest  thereon.  But  as  we  have  seen,  the 
order  was  probably  well  made  although  upon  information 
not  under  oath,  and  if  this  were  otherwise,  the  legality  of 
the  subsequent  inquisition  and  adjudication  of  insanity  is 
not  affected  thereby. 

Assuming,  then,  as  we  do,  that  Fulton  was  lawfully  ad- 
judged insane,  and  that  such  adjudication  authorized  the 
appointment  of  a  guardian  without  any  further  inquiry  or 
finding  on  the  subject,  the  only  remaining  question  in  this 
case  is,  was  the  sale  of  the  premises  by  the  guardian  legal  ? 
and  the  answer  depends  upon  the  sufficiency  of  the  petition 
of  the  guardian  for  the  order  of  sale. 

The  act  of  December  16,  1863  (Or.  Laws,  p.  738),  pro- 
vides that  when  ''the  income  of  the  estate"  of  "a  minor,  in- 
sane person,  or  spendthrift"  is  "insufficient  to  maintain  the 
ward  and  his  family,  his. guardian  may  sell  his  real  estate 
for  that  purpose  upon  obtaining  a  license  therefor"  from  the 
county  court;  and  he  may  make  such  sale  upon  obtaining 
such  license,  and  invest  the  proceeds  *'  in  some  productive 
stock"  or  put  them  "  out  on  interest,"  when  "  it  shall  appear 
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upon  the  representation"  of  such  guardian  ''that  it  would 
be  for  the  benefit  of  his  ward."    (Sees.  1,  2.) 

To  obtain  this  license  the  guardian  must  present  to  the 
court ''  in  which  he  was  appointed  guardian,  a  petition  there- 
for, setting  forth  the  condition  of  the  estate  of  his  ward, 
and  the  facts  and  circumstances  under  which  it  is  founded, 
tending  to  show  the  necessity  or  expediency  of  such  sale, 
which  petition  shall  be  verified  by  the  oath  of  the  petitioner." 
(Sec.  6.)  Upon  this  petition,  if  it  appears  therefrom  that 
such  sale  ''is  necessary"  or  "would  be  beneficial  for  the 
ward,"  the  court  is  authorized  to  grant  the  license  to  sell, 
upon  notice  to  the  next  of  kin  and  others  interested  in  the 
estate.    (Sec.  7.) 

Section  20  of  the  act  provides  that  in  an  action  relating 
to  property  sold  by  a  guardian  in  which  any  person  claim- 
ing under  the  ward  shall  contest  the  validity  of  such  sale, 
'*the  same  shall  not  be  avoided  on  account  of  any  irreg- 
ularity in  the  proceedings;  provided,  it  shall  appear:  1.  That 
the  guardian  was  licensed  to  make  the  sale  by  a  county  court 
of  competent  jurisdiction;"  2,  3,  and  4.  That  he  gave  the 
bond,  took  the  oath,  and  gave  notice  of  the  time  and  place 
of  sale  as  prescribed  by  law;  and,  5.  "That  the  premises 
were  sold  accordingly,  at  public  auction,  and  are  Jield  by 
one  who  purchased  them  in  good  faith." 

This  provision  of  this  act  was  evidently  framed  upon  the 
theory,  that  the  then  territorial  courts  of  probate  were  not 
courts  of  general  jurisdiction,  and  that  the  evidence  of  their 
jurisdiction  and  its  regular  exercise  must  appear  on  the 
face  of  their  proceedings,  and  by  way  of  securing  the  same 
from  collateral  attack,  within  certain  limits,  provides  that 
they  shall  not  be  so  questioned,  unless  for  one  of  the  errors 
specified  in  the  aforesaid  five  particulars.  But  the  consti- 
tution of  the  state,  as  expounded  by  the  supreme  eourt  in 
Tusiin  V.  Gaunt,  3  Or.  30G,  having  conferred  the  jurisdic- 
tion of  probate  matters  upon  the  county  courts  and  made 
them  courts  of  general  jurisdiction,  their  judgments  in  this 
respect,  but  for  this  statute,^  could  not  now  be  questioned 
collaterally  upon  any  ground  except  that  of  jurisdiction. 
(Gager  v.  Henry,  5  Saw.  237.) 
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Bat  no  question  is  made  in  this  case  as  to  the  sufficiency 
of  the  bond  and  oath  of  the  guardian,  or  the  notice  and 
manner  of  sale, '  and  if  the  court  acquired  jurisdiction  to 
grant  the  license  to  sell,  the  sale  was  valid.  It  is  true,  that 
the  bond  does  not  affirmatively  appear  to  have  been  ap- 
proved by  the  judge,  as  required  by  the  statute  (sec.  20, 
supra),  and  was  not  filed  until  after  the  sale.  But  no  objec- 
tion was  made  on  the  trial  to  its  admission  on  these  grounds, 
and  it  is  too  late  to  do  so  now,  if  desired.  On  the  argument, 
it  was  suggested  that  the  county  court  of  Polk  county  had 
jurisdiction  to  license  this  sale,  because,  in  the  lajiguage  of 
the  statute  (sec.  6,  supra),  it  was  the  court  in  which  the 
guardian  who  made  it  was  appointed,  and  therefore  its  reg^ 
ularity  cannot  be  inquired  into  in  this  action.  But  we  think 
the  more  reasonable  construction  of  the  clause  (sec.  20, 
supra) — "  was  licensed  to  make  the  sale,  by  a  county  court 
of  competent  jurisdiction" — is,  that  the  court  which  licensed 
the  sale  must  not  only  have  had  jurisdiction  potentially  of 
the  class  of  cases  to  which  this  belongs,  but  must  have 
actually  acquired  it  in  this  particular  one  by  the  presenta- 
tion of  a  proper  petition  therefor — one  containing  the  juris- 
dictional facts.  • 

In  Ghzger  t.  Henry,  supra,  this  court — Field  and  Deady, 
JJ. — held  that  the  application  of  a  guardian  to  sell  the 
lands  of  his  ward  was  a  proceeding  in  the  nature  of  a  pro- 
ceeding in  rem,  conducted  by  the  ward  through  his  guardian 
in  the  interest  and  for  the  benefit  of  the  former;  that  the 
court  acquires  jurisdiction  thereof  upon  the  filing  of  a 
proper  petition  therefor,  and  that  the  judgment  of  the 
court  upon  said  petition  cannot  be  questioned  collaterally 
except  as  provided  by  statute.  « 

But  the  plaintiff  contends  that  the  order  licensing  this 
sale  was  void,  because  the  petition  therefor  was  not  suffi- 
cient to  give  the  court  jurisdiction,  for  the  reason  that  it 
does  not  state  with  sufficient  particularity  "  the  condition" 
of  the  ward's  estate,  or  ''the  facts  and  circumstances" 
"  tending  to  show  the  necessity  or  expediency  of  such  a 
sale,"  citing  Stuart  v.  Allen,  16  Gal.  474;  Fiich  v.  MUer,  20 
Id.  352;  Tlie  Estate  of  Smith,  51  Id.  563. 
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In  the  latter  of  these  oases,  the  question  as  to  the  suffi- 
ciency of  the  petition  to  sell,  arose  upon  demurrer,  and 
was  decided  upon  an  appeal,  and  therefore  it  is  not  in  point. 

The  first  case  (Sitmrt  v.  Allen)  involved  the  validity  of  a 
sale  by  an  administrator  upon  an  order  of  the  probate  court, 
which  was  alleged  to  be  void  because  the  petition  therefor 
did  not  state  facts  sufficient  to  give  the  court  jurisdiction, 
that  is,  did  not  state  the  amount  of  the  personal  estate  that 
had  come  to  the  hands  of  the  administratrix,  and  how  much 
thereof  remained  undisposed  of.  The  petition  referred  to 
the  inventory  of  the  personal  property  on  file,  and  stated 
that  '4t  was  wholly  insufficient  to  pay  the  indebtedness.'* 
The  court  held  that  the  petition  was  sufficient  to  give  the 
court  jurisdiction,  and  that  the  sale  was  valid;  saying 
(p.  601),  *'  in  order  to  the  exercise  of  jurisdiction,  it  is  not 
necessary  that  there  should  be  a  literal  compliance  with  the 
directions  of  the  statute.  A  substantial  compliance  is 
enough.  Nor  is  it  essential  that  there  should  be  in  the 
petition  itself,  and  without  reference  to  any  other  paper  or 
thing,  a  statement  of  these  facts.  The  main  fact  required, 
is  the  averment  of  the  insufficiency  of  the  personal  assets, 
and  mere  formal  defects  in  the  mode  of  statement  would  not 
affect  the  jurisdiction.  The  reference  to  the  inventory 
makes,  for  all  purposes  of  the  reference,  the  inventory  a 
part  of  the  petition ;  the  amount  of  the  personal  estate  is 
shown  by  the  inventory,  as  is  also  the  value." 

It  is  also  to  be  remembered,  that  the  application  for 
license  to  sell  by  an  administrator  is  unlike  the  application 
by  a  guardian,  and  is  a  proceeding  adverse  to  the  interests 
of  others  than  the  applicant  or  those  represented  by  him. 
•In  such  case,  the  heirs,  to  whom  the  real  property  belongs, 
are  interested  adversely  to  the  application,  as  their  land  can- 
not be  subjected  to  the  payment  of  debts  until  the  person- 
alty is  exhausted,  and  therefore  there  is  reason  for  requiring 
a  statement  of  facts  in  the  petition  in  the  one  case  that  are 
unnecessary  in  the  other.  And  therefore  the  Oalifornia 
statute  (sec.  155),  substantially  like  the  Oregon  one  (Or.  Civ. 
Code,  sec.  1114)  provided  that  the  petition  of  the  adminis- 
trator should  state  the  amount  of  the  personal  estate  that 
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has  come  to  his  hands,  and  how  much  thereof,  if  any,  re- 
mains undisposed  of,  the  debts  outstanding  against  the  de- 
ceased, etc. 

The  second  case  (FUch  t.  Millet'),  involved  the  validity  of 
a  guardian's  sale,  that  was  contested  on  the  ground,  among 
others,  that  the  facts  stated  in  the  petition  therefor  were 
insufficient  to  give  the  court  jurisdiction.  The  statute  pre- 
scribing what  the  petition  should  contain,  was  substantially 
the  same  as  the  Oregon  one.     (Sec.  6,  supra.) 

The  petition  was  held  sufficient,  the  court  saying  (p.  383), 
that  it  was  only  necessary  to  state  the  '^  condition"  of  the 
ward's  estate  so  as  to  enable  the  court  to  judge  whether  a 
sale  was  necessary  or  expedient  for  the  purposes  permitted. 

In  this  case  the  verified  exhibit  or  sale  bill,  filed  July  6, 
1865,  was  introduced  in  evidence  by  the  defendant  upon  the 
theory  that,  being  a  part  of  the  files  of  the  case  when  the 
court  granted  the  license  to  sell,  this  court  ought  to  assume 
that  the  facts  contained  in  it  were  known  to  the  couuty 
court,  and  taken  into  consideration  by  it  in  acting  upon  the 
petition. 

From  it,  it  appears  that  at  the  time  of  the  application  for 
license  to  sell,  the  personal  property  belonging  to  the  estate 
had  been  sold,  and  that  the  proceeds,  together  with  the 
sums  collected  on  debts  and  rents  due  the  estate,  amounted 
to  one  thousand  nine  hundred  and  twenty-eight  dollars  and 
thirty-one  cents,  and  that  there  had  been  paid  out  on 
account  of  the  estate,  not  including  six  hundred  and  thirty- 
two  dollars  charged  for  guardian's  services,  the  sum  of  one 
thousand  eight  hundred  and  nineteen  dollars  and  ninety 
cents.  Taking  this  exhibit  as  a  part  of  the  petition,  there 
can  be  no  doubt  but  that  it  appeared  therefrom  thjit  the 
personal  property  was  exhausted.  But  in  Gregory  v.  Tuber, 
19  Oal.  409,  it  was  held  that  an  inventory  or  other  paper  on 
file  in  the  matter  of  an  estate,  an^  not  referred  to  in  the 
petition,  could  not  be  considered  a  part  of  it. 

It  may  be  admitted  that  the  petition  in  this  case  did  not 
sufficiently  set  forth  the  **  condition"  of  the  ward's  estate, 
and  that  it  would  have  been  held  bad  on  demurrer.  To  do 
this,  the  petition  should  have  stated  of  what  the  estate 
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The  defendant  by  his  answer  denies  the  allegations  of  the 
complaint,  as  to  the  ownership  of  the  premises  and  the 
plaintiff's  right  to  the  possession  thereof,  and  pleads  title 
in  himself  and  a  former  adjudication. 

The  case  was  tried  before  the  district  jndge  with  a  jury, 
who,  under  the  direction  of  the  court,  found  a  verdict  for 
the  defendant. 

Thereupon  the  plaintiff  moved  for  a  new  trial,  which  was 
argued  before  the  circuit  and  district  judge  and  taken  un- 
der advisement. 

On  the  trial,  the  plaintiff  gave  evidence  tending  to  prove 
that  one  William  Fulton,  in  his  life-time,  was  the  owner  of 
the  premises,  and  that  he  died  intestate  in  1876,  leaving  a 
niece  and  nephew — the  plaintiff  and  said  Levins — ^as  his 
sole  heirs  at  law,  who  thereupon  became,  and  still  are,  en- 
titled to  the  possession  of  the  same. 

In  support  of  the  plea  of  former  adjudication,  the  de- 
fendant offered  in  evidence  the  judgment  roll  of  an  action 
brought  on'  February  29,  1876,  in  the  circuit  court  of  the 
state,  for  Polk  county,  by  the  guardian  of  said  William 
Fulton,  then  an  insane  person,  against  the  defendant 
herein,  to  recover  the  possession  of  said  premises,  in 
which  there  was  a  verdict  for  the  defendant,  in  Decem- 
ber, 1875,  and  a  judgment  entered  thereon,  on  May  14, 
1879,  as  and  for  December  10,  1875,  and  some  years  after 
the  death  of  said  Fulton,  which,  upon  the  objection  of  the 
plaintiff,  was  excluded  from  the  jury,  on  the  ground  that 
the  court  had  no  authority  to  order  the  entry  of  said  judg- 
ment nunc  pro  tunc,  because:  1.  There  was  then  no  plaint- 
iff in  the  action;  and  2.  The  term  at  which  the  judgment 
should  have  been  entered  had  passed  by.  (See  Or.  Civ. 
Code,  sees.  262,  265.) 

The  defendant  then  gave  in  evidence,  against  the  objec- 
tions of  the  plaintiff,  certified  copies  of  a  petition  of  J.  L. 
Collins,  to  the  county  court  of  Polk  county,  and  filed 
therein  on  February  2,  1863,  alleging  that  said  Fulton  "is 
laboring  under  mental  derangement'*  and  "suffering  from 
neglect,"  and  asking  the  court  "  to  inquire  into  the  matter" 
and  dispose  of  it  according  to  the  act  of  September  27, 
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1862,  entitled,  "An  act  to  proride  for  tbe  safe  keeping  and 
treatment  of  insane  and  idiotic  persons,  *'  and  tbe  proceed- 
ings thereon,  from  which  it  appears  that  said  Fulton  was  by 
order  of  said  court  brought  before  it,  by  the  sheriff,  on 
March  3,  1863,  and  upon  the  eridenoe  of  David  Fyle,  a 
physician,  that  he  was  ''an  insane  person,"  was  sent  to  the 
insane  asylum,  at  Portland,  where  he  was  received  on  March 
4,  1863;  and  certified  copies  of  the  application  of  David 
W.  AUingham,  on  March  7,  1863,  to  be  appointed  guardian 
of  said  Fulton  and  the  order  thereon  of  the  same  date,  ap- 
pointing said  AUingham  guardian  of  the  estate  of  said  Ful- 
ton, in  which  it  is  recited  that  the  latter  had  "  been  duly 
convicted  of  insanity  and  sent  to  the  insane  asylum,  at 
Portland,**  the  oath  of  said  AUiogham,  as  guardian,  dated 
April  7th,  his  bond  dated  April  25th  and  filed  May  4th,  the 
letters  of  guardianship  issued  to  him  on  May  4>  1863,  and 
the  exhibit  of  the  estate  verified  and  filed  July  5,  1885;  and 
certified  copies  of  the  petition  of  said  guardian  to  said 
county  court  to  sell  the  real  property  of  said  Fulton,  veri- 
fied and  filed  on  October  2,  1866,  in  which  it  is  alleged 
"  that  said  Fulton  is  an  insane  person  now  confined  to  the 
insane  asylum  of  the  state  of  Oregon;  that  the  personal 
property  of  the  said  Fulton  is  not  sufficient  to  pay  expenses 
accruing  in  consequence  of  the  necessary  care  and  treat- 
ment of  tbe  said  Fulton;  that  as  there  is  but  little  hope  of 
the  recovery  of  said  Falton  from  his  insanity,  if  the  sale  ol 
the  said  lands  should  be  more  than  sufficient  to  meet  the 
wants  of  the  said  Fulton  while  insane,  the  money  put  at  in- 
terest will  ultimately  be  of  greater  value  to  the  said  Fulton 
in  any  event  than  the  real  estate;"  the  order  setting  the  pe- 
tition for  hearing  on  November  6th,  and  directing  notice 
thereof  to  be  given  by  publication  for  three  weeks,  to  all 
persons  interested,  the  order  dated  November  7th,  allowing 
the  sale,  wherein  it  is  stated  that  "  it  appearing  to  the  court 
that  it  would  be  for  the  best  interest  of  said  ward  to  sell  the** 
real  property  belonging  to  said  Fulton,  it  is  ordered  that 
said  guardian  sell  the  same  as  by  law  required,  describing, 
among  others,  the  premises  in  controversy  by  metes  and 
bounds;  the  oath  of  the  guardian  of  the  same  date  to  dis* 
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By  the  Court,  Deady,  J.  On  August  29, 1879,  the  plaintiflp 
commenced  a  suit  against  William  C.  and  Jane  O.  Griswold 
and  otU,ers,  the  defendants  herein,  which  upon  a  demurrer 
for  multifariousness  was  dismissed,  as  to  said  Jane  O.,  and 
the  plaintiff  allowed  to  file  an  ameuded  bill  against  the  re- 
mainder of  the  defendants,  which  was  done  on  January  9^ 
1880. 

From  the  amended  bill  it  appears,  that  on  and  prior  to 
May  27,  1877,  the  defendant,  William  0.  Griswold,  was  the 
owner  in  fee  of  certain  real  property,  situate  in  Salem,  Ore- 
gon, including  block  18,  known  as  ''the  agricultural  works** 
and  "  Oriswold's  water  works,"  and  lots  1, 2, 3,  and  4,  in  block 
36,  with  the  water  power  and  appurtenances;  lot  8  in  block 
10;  and  the  west  half  of  lots  1,  2,  3,  and  4,  in  block  73;  and 
that  on  said  day  the  plaintiff  by  B.  F.  Dowell,  informant, 
commenced  an  action  in  the  United  States  district  court  for 
this  district,  under  sections  3490  and  5438  of  the  revised 
statutes,  against  said  defendant,  to  recover  about  seventeen 
thousand  dollars  wrongfully  obtained  by  him  on  Januaiy 
29,  1874,  from  the  treasury  of  the  United  States,  by  means 
of  false  vouchers  and  affidavits,  together  with  the  damages 
and  forfeitures  allowed  therefor,  as  provided  in  said  sec- 
tions, amounting  in  all,  as  claimed  in  the  amended  com- 
plaint, to  the  sum  of  one  hundred  and  forty-three  thousand 
dollars;  in  which  the  plaintiff,  on  December  14,  1878,  had 
a  verdict  for  thirty-five  thousand  two  hundred  and  twenty- 
eight  dollars,  and  on  January  11,  1879,  obtained  a  judg- 
ment thereon  for  that  amount,  and  two  thousand  four  hun- 
dred dollars  costs. 

On  April  22,  1879,  said  judgment  was,  on  error  to  this 
court,  reversed,  and  the  cause  remanded  for  a  new  trial,  in 
which  the  plaintiff,  on  July  30,  1879,  had  judgment  again 
for  thirty-five  thousand  two  hundred  and  twenty-eight  dol- 
lars and  two  thousand  eight  hundred  and  twenty-one  dollars 
and  sixty  cents  costs,  which  was  on  the  same  day  duly  dock- 
eted in  the  lien  docket  of  that  court,  and  became  and  is  a 
lien  upon  the  real  property  of  said  defendant,  in  Oregon. 
Afterwards,  an  execution  issued  to  enforce  said  judgment, 
vriiinii  «fi^  levied  by  the  marshal  of  the  district  upon  the 
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real  property  aforesaid  and  npon  certain  other  property  of 
the  defendant  Qriswold,  situate  in  Salem,  from  the  sale  of 
which  last  mentioned,  the  snm  of  one  hundred  and  seventy- 
four  dollars  was  realized,  and  the  writ  returned  on  Novem- 
ber 17,  1879 — "no  other  property  found  in  this  district" — 
and  the  remainder  of  said  judgment  is  still  unsatisfied. 
On  June  11,  1877,  said  Griswold  borrowed  of  the  defend- 
ants William  S.  Ladd  and  Asahel  Bush  the  sum  of  three 
thousand  five  hundred  dollars,  to  secure  the  payment  of 
which  with  interest,  he  gave  them  a  mortgage  on  said  block 
18  for  the  sum  of  ten  thousand  dollars,  bearing  date  June 
4,  1877,  and  on  June  4, 1878,  said  Griswold  mortgaged  said 
block  18  and  said  lots  1,  2,  3,  and  4,  in  block  36,  with  the 
water  power  and  appurtenances,  to  the  defendants,  W.  Lair 
Hill,  George  H.  Durham,  and  H.  Y.  Thompson,  to  secure 
the  payment  to  them  of  his  note  for  ten  thousand  dollars, 
given  as  a  fee  for  defending  the  action  aforesaid  against 
him.  On  December  18,  1878,  Griswold  mortgaged  said  lot 
8  in  block  10  to  Ladd  &  Bush  to  secure  the  payment  to 
them  of  a  debt  of  three  hundred  and  six  dollars  and  twenty- 
five  cents  with  interest  thereon. 

On  January  6,  1879,  Griswold  voluntarily  appeared  and 
confessed  judgments  in  the  county  court  of  Marion  county 
in  favor  of  Ladd  &  Bush  for  three  hundred  and  forty-eight 
dollars  and  eighty-two  cents,  and  the  defendants  A.  Kelly, 
Thomas  A.  Mauzy,  W.  G.  Woodworth,  William  H.  Wat- 
kinds,  Benjamin  Hayden,  William  H.  Holmes,  and  James 
W.  Nesmith  for  the  aggregate  sum  of  three  thousand  two 
hundred  and  twenty-three  dollars  and  thirteen  cents. 

On  January  7,  1879,  Hill,  Durham,  and  Thompson  com- 
menced a  suit  in  the  circuit  court  for  the  county  of  Marion 
to  foreclose  their  mortgage,  and  made  the  defendants  Gris- 
wold and  L.  &  B.  and  the  other  persons  to  whom  judgments 
were  confessed  as  aforesaid  defendants;  in  which,  on  Feb- 
ruary 11,  1879,  there  was  a  decree  given  that  L.  A  B.  re- 
cover of  the  defendant  Griswold  the  sum  of  three  thousand 
eight  hundred  and  sixteen  dollars  and  sixteen  cents,  and  H., 
D.,  and  T.  the  sum  of  nine  thousand  three  hundred  and 
sixty-five  dollars  and  forty-two  cents,  the  balance  due  on 
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pose  of  the  property  ''  as  will  be  most  for  tbe  advantage  of 
all  persons  interested  therein;"  the  bond  of  said  guardian 
in  the  penal  sum  of  ten  thousand  dollars,  conditioned  to 
sell  such  property  and  account  for  the  proceeds  of  tbe  sale 
as  provided  by  law,  dated  January  7,  1867,  and  filed  March 
11th.  The  certificate  of  the  sheriff  of  said  county  filed  on 
February  6th,  stating  that  the  premises  were  sold  by  him 
''  at  the  instance  of  said  guardian,  on  January  8,  1867,  to 
Alexander  Hodges,  he  being  the  highest  bidder  therefor,  for 
nine  hundred  and  sixty  dollars  in  gold  coin,  payable  in  five 
years,  with  interest  at  the  rate  of  12  per  cent,  per  annum, 
payable  in  advance,  and  secured  by  mortgage  on  the  prem- 
ises; and  the  order  of  said  court  dated  February  7,  1867, 
confirming  said  sale  and  directing  the  guardian  to  execute  a 
conveyance  thereof  to  the  purchaser.  The  guardian  con- 
veyed to  Hodges  on  March  11,  1867,  who,  on  October  10, 
1870,  conveyed  the  north  half  of  the  premises  to  J.  S. 
BcFens,  and  the  south  half  to  M.  B.  Davis,  who  afterwards 
conveyed  to  the  defendant — the  latter  on  October  26,  1871, 
and  the  former  on  December  7,  1872. 

The  first  point  made  by  the  plaintiff  in  support  of  the 
motion  for  a  new  trial  is,  that  the  court  erred  in  admitting 
the  copies  of  the  proceedings  upon  the  inquisition  of  lunacy, 
because  the  originals  were  void,  not  having  been  kept  and 
entered  in  the  proper  book.  To  understand  this  objection 
it  is  necessary  to  premise  that  the  county  court  "  has  the 
jurisdiction  pertaining  to  probate  courts  and  boards  of 
county  commissioners,  *  *  *  and  such  civil  jurisdic- 
tion not  exceeding  the  amount  of  value  of  five  hundred  dol- 
lars *  *  *  as  may  be  prescribed  by  law*'  (Con.,  art.  VII, 
sec.  12);  and  by  section  876  of  the  civil  code,  it  is  provided 
tUat  these  three  kinds  of  business,  to  wit,  1.  Oases  at  law; 
2.  Probate  business;  and,  3.  Oounty  business,  ''shall  be 
entered  and  kept  in  separate  books;"  and  the  argument  of 
the  plaintiff  is  that  these  orders  belong  to  probate  busi- 
ness, but  have  been  entered  in  the  book  with  county  busi- 
ness, and  are  therefore  void. 

nment  assumes  that  said  section  876  was  in  force 
transactions  took  place.     But  this  is  a  mistake. 
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The  ciyil  code,  although  passed  on  October  11 ,  1862,  did 
not  take  effect  until  June  1,  1863.  But  upon  examination 
we  find  that  substantially  the  same  provision  concerning 
''  the  settlement  of  the  estates  of  minors,  idiots,  and  luna- 
tics, and  all  cases  of  the  nature  of  probate,**  and  ''all 
county  business,"  was  contained  in  section  21  of  the  act  of 
June  4,  1859,  relating  to  county  courts  (Sess.  Laws,  p.  12), 
and  then  and  until  June  1,  1863,  in  force  and  applicable  to 
these  proceedings. 

It  does  not  appear  from  the  certificate  of  the  clerk  to 
these  copies — dated  October  13,  1874 — that  the  originals 
were  not  entered  in  a  separate  book.  On  the  contrary, 
the  fair  inference  from  the  certificate  is  that  they  were  so 
kept.  The  clerk  describes  himself  as  ''the  keeper  of  the 
probate  records,"  and  then  certifies  that  the  transcript  is 
a  true  copy  of  the  original  orders  made  by  the  court  in  the 
"commitment"  and  estate  of  William  Fulton.  But  on  the 
hearing  of  the  motion  for  a  new  trial  the  plaintiff  read  a 
duly  certified  transcript,  dated  March  11, 1881,  of  the  whole 
record  of  the  proceedings  of  the  county  court  for  the 
months  of  February  and  March,  1863,  doing  county  busi- 
ness, in  which  is  found  the  entry  of  the  proceedings  upon 
the  inquisition  of  lunacy  in  the  case  of  William  Fulton,  to 
which  is  added  in  the  certificate,  the  statement  that  no  en- 
try concerning  such  inquisition  is  found  in  the  record  of 
probate  business. 

Assuming  that  this  is  sufficient  evidence  of  the  fact  that 
the  proceedings  on  the  inquisition  of  lunacy  were  kept  in 
the  record  of  county  business  and  not  that  of  probate  busi- 
ness, and  that  the  plaintiff  is  excusable  for  not  producing 
such  evidence  on  the  trial  if  he  deemed  it  material,  what  is 
the  effect  of  it  ?  « 

At  the  date  of  the  act  of  June  4,  1859,  aupra^  and  until 
September  27,  1862,  there  was  no  insane  asylum  in  this 
state,  and  a  county  court  had  no  authority  to  make  or  hold 
an  inquisition  of  lunacy  except  for  the  purpose  of  appoint- 
ing a  guardian  of  the  lunatic's  person  and  estate  upon  the 
application  in  writing  of  certain  persons  named.  (Act  of 
Dec.  15,  1853,  sees.  9,  10;  Or.  Laws,  p.  565.)    . 
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On  September  27,  1862,  an  acfcwas  passed  ''to  provide 
for  the  safe  keeping  of  insane  and  idiotic  persons." 

Section  1  of  this  act  antborized  the  governor  to  contract 
with  ''  some  suitable  person"  for  the  safe  keeping  of  the  in- 
sane. Section  2  was  merely  a  rehash  of  the  law  then  in 
force  authorizing  the  county  court  to  appoint  a  guardian  for 
the  person  and  estate  of  a  lunatic,  without  any  reference  to 
it.  Section  3  authorized  "  the  county  jtvdge  of  any  county 
*  *  *  upon  the  application  of  any  citizen  in  torUing^^^ 
stating  that  any  person  ''is  suffering  under  mental  derange- 
ment," to  cause  such  person  "  to  be  brought  before  him  at 
such  time  and  place  as  he  may  direct,"  then  and  there  to 
be  examined  by  "  one  or  more  competent  physicians,"  select- 
ed by  said  judge%  If  upon  such  examination  the  physician 
should  "  certify  on  oath"  that  the  person  examined  was  in- 
sane, then  the  judge  was  required  to  cause  such  person  to 
be  placed  in  charge  of  the  contractors  for  keeping  the  in- 
sane— primarily  at  the  expense  of  the  state;  but  it  was  also 
made  the  duty  of  the  county  judge  to  see  that  the  estate  of 
the  insane  person,  if  any,  was  applied  to  meet  such  expense. 
For  the  first  two  years  the  price  paid  was  twelve  dollars  per 
week,  and  for  the  next  four  years  ten  dollars.  From  this  it 
will  be  seen  that  it  is  doubtful  to  what  class  of  business  an 
inquisition  of  lunacy  taken  under  the  act  of  1862  belongs. 
It  does  not  come  within  the  enumeration  of  the  act  of  June 
4,  1859,  and  was  not  authorized  when  that  act  was  passed. 
It  is  somewhat  8ui  generis.  The  proceeding  need  not  be  in 
court,  but  may  be  had  before  the  county  judge  at  any  time 
or  place  he  may  name;  and  for  aught  that  appears  may  be 
kept  in  paper  and  not  entered  in  any  book.  In  this  partic- 
lar  case  it  seems  the  judge  likened  it  to  county  business,  and 
^had  the  proceedings  entered  and  kept  accordingly  as  of  a 
regular  term  of  the  court.  .  But  admitting  that  he  erred  in 
this  matter  and  that  the  inquisition  should  have  been  kept 
and  entered  in  the  records  of  the  probate  business  as  claimed 
by  the  plaintiff,  still  the  result  is  not  affected  by  this  mis- 
take of  the  officer.  The  act  directing  the  business  transact- 
ed in  the  county  court  to  be  kept  and  entered  in  different 
books  according  to  a  certain  classification  of  the  same,  is 
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BO  far  a  mere  regulation  for  ooDYenience,  and  not  of  the  es- 
sence of  the  thing  to  be  done,  and  therefore  only  directory. 
When  a  statute  gives  directions  or  makes  provisions  con- 
cerning the  time  and  manner  of  doing  an  official  act,  affect- 
ing the  rights  and  duties  of  third  persons,  it  will  generally 
be  considered  directory  unless  the  nature  of  the  act  to  be 
done  or  the  language  of  the  statute  indicates  the  contrary. 
(Smith's  Gom.,  sec.  670;  Cooley's  Const.  Lim.  74;  Toney 
V.  Miibnry,  21  Pick.  67;  GwheU  v.  Bradley,  7  Nev.  107;  Peo- 
pie  V.  Oook,  U  Barb.  290;  S.  0.,  8  N.  T.  67;  Rex  v.  Loccdale, 
1  Burr.  447.) 

In  this  latter  case  Lord  Mansfield  said:  *^There  is  a 
known  distinction  between  circumstances  which  are  of  the 
essence  of  a  thing  required  to  be  done  by  an  act  of  parlia- 
ment, and  clauses  merely  directory.*^ 

In  the  case  under  consideration  there  is  nothing  in  the 
natare  of  the  act  to  be  done  nor  the  language  of  the  statute 
directing  it  to  be  done,  that  indicates  that  it  was  the  inten- 
tion of  the  legislature  to  make  the  validity  of  a  judgment 
or  order  of  a  county  court  duly  given  or  made  depend  upon 
the  fact  that  it  is  recorded  in  a  particular  book,  and  that  if 
from  the  ignorance  or  negligence  of  the  clerk  it  is  entered 
in  the  wrong  one,  it  is  therefore  void. 

The  statute  requiring  the  proceedings  in  this  inquisition 
of  lunacy  to  be  kept  and  entered  in  a  particular  book  with 
a  certain  class  of  business  is  merely  directory;  and  although 
the  officer  ought  to  have  obeyed  it,  third  persons  are  not  to 
suffer  for  his  omissions  to  do  so;  The  entry  of  the  proceed- 
ings in  the  records  of  the  court  was  essential — the  essence 
of  the  thing  to  be  done — but  whether  in  a  book  with  this 
or  that  class  of  business  was  a  mere  matter  of  convenience, 
and  the  statute  providing  for  it  is  therefore  directory. 

The  plaintiff  also  insists  that  the  inquisition  is  void,  be-> 
cause  taken  upon  a  petition  not  verified — because,  as  coun- 
sel states  it,  Fulton  was  arrested  and  imprisoned  in  the 
asylum  without  ''probable  cause  supported  by  oath  or 
affirmation,"  contrary  to  section  9  of  article  I  of  the  con- 
stitution of  the  state,  which  provides  that  ''no  warrant 
shall  issue  but  upon  probable  cause  supported  by  oath  or 
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affirmation,  and  particularly  describiDg  the  place  to  be 
searched  and  the  person  or  thing  to  be  seized."  This  pro- 
vision is  copied  from  the  fourth  amendment  to  the  consti- 
tution of  the  United  States,  and  was  placed  there  on  ac- 
count of  a  well-known  controversy  concerning  the  legality 
of  general  warrants  in  England,  shortly  before  the  revolu- 
tion, not  so  much  to  introduce  new  principles  as  to  guard 
private  rights  already  recognized  by  the  common  law.  (2 
Story  on  the  Con.  1902;  Oonk.  Treat.  615.)  These  warrants 
were  issued  from  the  secretary's  office  for  the  arrest  of  per- 
sons concerned  in  the  printing  and  publishing  of  obscene 
or  seditious  libels,  without  naming  any  one.  At  length  in 
Mooney  v.  Leach,  3  Burr.  1742  {anno  1765),  they  were 
declared  void  for  uncertainty;  the  case  being,  as  to  the  legal- 
ity of  such  a  warrant  issued  by  the  Earl  of  Halifax,  with- 
out information  on  oath,  commanding  the  arrest  of  "  the 
printers  and  publishers"  of  a  ''seditious  libel,  entitled  the 
North  Briton,  No.  45,"  without  naming  any  one.  And  on 
April  22,  1766,  the  house  of  commons  voted  that  such  war- 
rants were  illegal.     (4  Black.  292,  n.  k.) 

The  law,  as  thus  declared,  was  put  beyond  controversy, 
as  to  the  government  of  the  Union,  by  this  fourth  amend- 
ment, and  from  there  transferred  to  the  constitution  of  the 
states.  At  the  same  time,  there  being  some  doubt  whether 
the  common  law  absolutely  required  that  a  warrant  should 
issue  only  upon  information  on  oath,  the  clause  concerning 
probable  cause  on  oath  was  added.  (Hale's  P.  C.  582;  4 
Black.  290;  Mooney  v.  Leach,  supra,  De  Grey  arguendo, 
1764.) 

Undoubtedly,  then,  the  legal  effect  of  this  provision  of 
the  constitution  is  that  process  of  any  kind  for  the  arrest  of 
a  person  upon  a  criminal  charge  is  void,  unless  issued  upon 
sufficient  information  under  oath,  and  an  arrest  thereon  is 
unlawful.     (Ex  parte  Bu/ord,  3  Cr.  448.) 

But  it  is  not  so  clear  that  the  inquisition  authorized  by 
said  section  3  of  the  asylum  act  involves  the  issue  of  a  war- 
rant and  an  arrest  thereon  of  the  alleged  insane  person 
within  the  meaning  of  this  provision.  The  county  judge  is 
to  cause  such  person  to  be  brought  before  him,  which  may 
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be  accomplished  by  going  to  him,  as  the  act  allows  the 
judge  to  appoint  the  time  and  place  for  the  inquisition. 
But,  ordinarily,  a  person  ''laboring  under  mental  derange- 
ment" can  only  be  brought  before  the  county  judge  in  the 
usual  sense  of  the  phrase  by  a  resort  to  force  or  artifice. 
In  this  case  there  was  an  order  directed  to  the  sheriff  com- 
manding him  to  bring  Fulton  before  the  court  ''  o^  the  pre- 
sumption of  insanity,"  to  be  dealt  with  according  to  the  stat- 
ute, and  the  sheriff  made  a  return  thereon  that  he  ''  arrested" 
the  person  named  and  brought  him  before  the  court. 

This  order,  judged  by  its  purpose  and  mode  of  execution, 
was  in  effect  a  process  for  the  arrest  of  Fulton  issued  with- 
out information  upon  oath.  But  all  process  for  the  arrest 
of  a  party  is  not  included  in  the  word  ''  warrant"  as  used  in 
the  constitution.  A  capias,  or  writ  of  arrest  in  a  civil  ac- 
tion, is  not  a  ''  warrant"  in  that  sense,  and  it  issued  at  com- 
mon law  as  a  matter  of  course  without  oath.  (3  Black.  281.) 
A  warrant  within  the  meaning  of  the  constitution  is  an 
authority  for  the  arrest  of  a  person  upon  a  criminal  charge 
with  a  view  to  his  commitment  and  trial  thereon. 

The  arrest  of  a  person  upon  a  charge  of  insanity  for  the 
purpose  of  his  commitment  or  confinement  in  an  insane 
asylnm,  is,  strictly  speaking,  an  arrest  neither  in  a  civil  nor 
a  criminal  proceeding,  but  is  one  sui  generis.  Still  it  par- 
takes more  of  the  character  of  the  latter  than  the  former, 
and  ought  not^  in  this  day  of  regard  for  personal  liberty,  to 
be  allowed  otherwise  than  upon  information  on  oath.  This 
act,  which  practically  allows  the  arrest  of  a  person  upon  the 
charge  of  insanity  on  the  unverified  statement  of  any  citizen, 
and  his  commitment  to  the  asylunk  upon  the  verified  state- 
ment of  any  one  ''physician,"  selected  by  the  county  judge, 
that  he  is  insane,  was  probably  prepared  and  passed  in  the 
interest  of  the  contractors,  who  naturally  enough  wanted 
the  entry  to  the  asylnm  made  expeditious  and  easy. 

At  common  law  the  king  was  the  guardian  of  lunatics  and 
tlie  custody  of  them  was  intrusted  by  him  to  the  chancellor. 
Upon  a  petition  or  information  alleging  the  insanity  of  any 
one,  the  chancellor  granted  a  commission  to  inquire  into 
the  matter  by  the  verdict  of  a  jury,  and  if  the  person  was 
19 
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the  latter  did  not  wish,  as  he  said,  to  incur  the  trouble  and 
expense  of  making  a  new  note  and  mortgage,  it  was  arranged 
between  them  to  nse  the  one  already  prepared,  by  indors- 
ing on  the  note  a  credit  of  even  date  therewith  of  six  thou- 
sand five  hundred  dollars,  but  leaving  the  mortgage  as  it 
was,  for  the  full  amount,  in  which  condition  it  was  recorded 
and  remained.  It  is  probable  that  Griswold  intended  to 
use  the  excess  of  this  mortgage  over  the  sum  really  secured 
by  it  to  ward  off  the  plaintiff's  claim,  which  he  knew  to  be 
just  and  then  in  suit,  but  there  is  no  evidence  to  warrant 
the  conclusion  that  L.  &  B.  had  any  object  in  taking  the 
note  and  mortgage  as  they  did,  but  to  secure  their  loan  in  a 
manner  to  accommodate  Griswold,  or  that  they  knew  or  had 
reason  to  believe  that  he  had  any  ulterior  purpose  in  the 
matter. 

This  mortgage  is  not  affected  by  section  8466,  supra, 
giving  the  United  States  a  priority,  because  Griswold  was 
not  then  legally  a  bankrupt  or  insolvent,  and  although  un- 
able to  pay  his  debts  and  therefore  in  fact  insolvent,  the 
conveyance  did  not  amount  to  or  pretend  to  be  a  voluntary 
assignment  of  all  his  property  for  the  b^i^^fit  of  his  cred- 
itors, but  only  a  security  for  an  ordinary  loan  that  would 
not  even  constitute  an  act  of  bankruptcy  under  the  bank- 
rupt law. 

If  it  is  invalid  at  all,  it  is  because  it  is  contrary  to  the 
statute  of  frauds  (Or.  Laws,  p.  523,  sec.  51),  which  is  sub- 
stantially a  copy  of  13  Eliz.,  c.  5,  and  provides,  among 
other  things,  that  every  conveyance  of  any  estate  or  interest 
in  lands,  *'made  with  intent  to  hinder,  delay,  or  defraud 
creditors  of  their  lawful  suits,  damages,  forfeitures,  debts, 
or  demands,  ^  ^  ^  as  against  the  persons  so  hindered, 
delayed,  or  defrauded,  shall  be  void." 

The  ''  question  of  fraudulent  intent"  is  made  by  the  stat- 
ute "  a  question  of  fact  and  not  of  law;"  and  "the  fraud- 
ulent intent"  of  a  grantor  is  not  to  affect  the  title  of  ''a 
purchaser  for  a  valuable  consideration,"  without  notice  of 
such  intent.     (Or.  Laws,  supra,  sees.  54,  55.) 

The  false  statement  of  the  consideration  for  the  mortgage 
is  a  badge  of  fraud,  but  not  conclusive  evidence  of  it. 
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(Bamp  on  F.  C.  83,  42.)  And  in  this  case  the  explana- 
tion of  how  it  came  to  be  and  remain  in  the  mortgage  is 
satisfactory,  so  far  as  the  mortgagees  are  concerned;  at 
least  we  do  not  feel  warranted  in  coming  to  ihe  conclusion 
from  this  circumstance  alone  that  the  mortgage  was  under* 
stood  by  them  to  be  fraudulent,  as  to  the  excess  of  three 
thousand  five  hundred  dollars. 

But  when  H.,  D.,  and  T.  sought  to  foreclose  their  mort- 
gage on  the  same  property,  and  made  L.  &  B.  defendants 
in  their  suit,  the  latter  answered,  setting  up  the  lien  of  their 
judgment  in  the  county  court  for  three  hundred  and  forty- 
eight  dollars  and  eighty-two  cents,  and  also  alleged  that 
they  had  a  mortgage  on  the  property  for  ten  thousand  dol- 
lars, which  was  then  **in  full  force."  The  bill  alleges  that 
this  answer  was  made  with  intent  **  to  defraud'*  the  plaintiff 
out  of  its  debt  by  making  it  appear  that  L.  &  B.  had  a  mort- 
gage to  secure  an  actual  indebtedness  of  ten  thousand  dol- 
lars, instead  of  one  for  only  three  thousand  five  hundred 
dollars.  It  may  be  admitted  that  the  allegation  in  the  an- 
swer is  literally  true — that  the  mortgage  was  **  in  full  force'* 
— ^but  nevertheless,  it  was  calculated  to  make  a  false  impres- 
sion. It  may  have  been  ''in  full  force"  as  a  security  for 
three  thousand  five  hundred  dollars,  or  because  it  was  un- 
cancelled or  not  satisfied,  but  not  otherwise;  for  in  fact  al- 
most two  thirds  of  it  was  fictitious  from  the  beginning,  and 
so  far  never  had  any  force.  But  this  circumstance  of  itself 
cannot  impair  the  validity  of  the  mortgage,  if  it  was  other- 
wise yalid.  It  is  only  material  in  this  connection,  as  the 
subsequent  act  or  conduct  of  one  of  the  parties  to  the  trans- 
action, that  may  serve  to  throw  light  upon  the  purpose  and 
intent  with  which  it  was  originally  made  and  received.  Bui 
when  it  is  considered  that  there  is  no  other  €tct  or  declara- 
tion of  the  mortgagees,  that  can  be  construed  into  an  asser- 
tion or  claim  that  this  mortgage  was  in  ''force"  otherwise 
than  as  security  for  the  amount  really  loaned  vpon  it — three 
thousand  five  hundred  dollars — and  that  in  the  suit  in  which 
this  answer  was  made,  L.  &  B.  only  claimed  and  took  a  dcr- 
cree,  February  11,  1879,  for  the  sum  actually  due  them — 
three  thousand  eight  hundred  and  sixteen  dollars  and  six- 
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teen  cents — ^we  do  not  think  this  answer  is  sufficient  to 
characterize  the  original  transaction  as  frandnlent  on  their 
part.  But  admitting  that  the  circumstances  of  the  false 
statement  of  the  consideration  in  the  mortgage,  and  the 
claim  in  the  answer  that  it  was  then  **  in  full  force,"  are  sus- 
picious and  not  satisfactorily  explained  by  the  mortgagees, 
still  we  think  it  a  case  within  the  rule  laid  down  in  Boyd  t. 
Suydam,  1  Johns.  Oh.  478,  in  which  it  was  held  by  Chan- 
cellor Rent,  that  '*  when  a  deed  is  sought  to  be  set  aside  as 
voluntary  and  fraudulent  against  creditors,  and  there  is  not 
sufficient  eridence  of  fraud  to  induce  the  court  to  avoid  it 
absolutely,  bat  there  are  suspicious  circumstances  as  to  the 
adequacy  of  the  consideration  and  fairness  of  the'  transac- 
tion, the  court  will  not  set  aside  the  conveyance  altogether^ 
but  permit  it  to  stand  as  a  security  for  the  sum  actually 
paid."    (See  Bump,  on  F.  0.  288.) 

The  mortgage  is  allowed  to  stand  as  a  valid  lien  on  the 
property  for  the  amount  loaned  thereon,  with  interest,  less 
the  amount  paid  thereon  by  Oriswold — three  hundred  and 
twenty-five  dollars  and  eighty  cents — and  the  priority  of  the 
United  States  must  be  enforced  subject  thereto. 

As  to  the  mortgage  of  H.,  D.,  and  T.  to  secure  their  fee 
of  ten  thousand  dollars,  the  evidence  is  satisfactory  that  the 
contract  was  made  and  the  mortgage  taken  by  them  in  good 
faith  for  the  purpose  claimed. 

It  may  be  that  Oriswold  was  influenced  in  giving  the 
mortgage  in  this  amount  by  the  consideration  that  he  pre- 
ferred to  spend  the  property  in  litigation,  rather  than  allow  it 
to  be  appropriated  to  the  payment  of  what  he  owed  the  plaint- 
iff. But  there  is  no  evidence  in  the  case  to  sustain  the  al- 
legation, that  this  contract  is  tainted  with  a  secret  trust  in 
favor  of  Griswold  or  any  one  else.  The  conversation  between 
Griswold  and  Thompson,  to  which  John  Young  testifies, 
wherein  the  latter  said,  that  in  some  event  they  would  take 
the  case  up  ai^d  the  former  must  pay  them  another  one  thou- 
sand dollars,  in  addition  to  the  two  thousand  dollars  before 
agreed  upon,  is  relied  on  as  showing  directly  that  the  fee 
really  agreed  to  be  paid  was  much  less  than  ten  thousand 
dollars.     But  though  it  may  be  claimed  from  the  general 
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drift  of  the  witness*  testimony  tbat  this  conversation  oc- 
curred after  the  making  of  this  contract  and  mortgage, 
there  is  a  circumstance  stated  in  it,  which  plainly  shows 
that  it  took  place  during  the  first  trial,  and  of  course  before 
they  were  made.  For  Young  states,  that  after  this  conver- 
sation he  saw  Griswold  on  the  street,  who  then  told  him 
**that  the  jury  had  disagreed;*'  and  as  this  only  occurred 
on  the  first  trial,  and  before  the  contract  and  mortgage  were 
made,  it  follows  that  the  conversation  between  Thompson 
and  Griswold  in  no  way  conflicts  with  them.  It  is  also  in- 
sisted that  the  fee  is  extravagant  and  grossly  in  excess  of 
the  ordinary  compensation  allowed  and  paid  for  similar 
services  in  this  state;  and  so  much  so,  that  the  contract  and 
mortgage  ought  to  be  considered  and  held  fraudulent  on 
that  account,  for  all  in  excess  of  three  thousand  dollars. 

But  the  weight  of  the  testimony  does  not  support  this 
conclusion.  Besides  the  services  of  the  defendants  having 
been  rendered  in  the  United  States  courts,  the  character 
and  extent  of  them  are  well  known  to  us. 

The  case  was  a  very  extraordinary  one  in  many  respects — 
involving  a  <$laim  for  one  hundred  and  forty-three  thousand 
dollars,  of  which  about  thirty-five  thousand  dollars  for 
damages,  and  as  much  more  for  forfeitures,  was  well 
founded  in  fact  and  law;  besides  very  grave  charges  against 
the  defendant's  integrity.  There  were  three  jury  trials — 
die  first  one  resulting  in  a  disagreement  of  the  jury,  after 
being  on  twenty-four  days;  the  second  one  occupied  nine- 
teen days,  and  the  third  one  fifteen.  There  was  a  motion 
for  a  new  trial,  after  which  the  case  was  taken  to  the  circuit 
and  heard  there  on  error.  The  preparation  and  trial  of  the 
action  covered  a  wide  field  of  inquiry  and  controversy,  ex- 
tending over  a  period  of  nearly  a  quarter  of  a  century  and 
reaching  from  the  Atlantic  to  the  Pacific.  The  time,  labor, 
and  expense  devoted  to  the  defence  of  the  action  by  all  the 
members  of  the  firm  was  unusual,  and  nothing  was  spared 
or  omitted  by  them  to  make  it  successful. 

The  fee  is  admitted  to  be  a  large  one — probably  the 
largest  unconditional  and  secured  one  then  ever  paid  or 
promised  in  the  state.     But  we  do  not  think  that  there  is 
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affirmation,  and  particularly  describing  the  place  to  be 
searched  and  the  person  or  thing  to  be  seized."  This  pro- 
vision is  copied  from  the  fourth  amendment  to  the  consti- 
tution of  the  United  States,  and  was  placed  there  on  ac- 
count of  a  well-known  controversy  concerning  the  legality 
of  general  warrants  in  England,  shortly  before  the  revolu- 
tion, not  so  much  to  introduce  new  principles  as  to  guard 
private  rights  already  recognized  by  the  common  law.  (2 
Story  on  the  Con.  1902;  Conk.  Treat.  615.)  These  warrants 
were  issued  from  the  secretary's  office  for  the  arrest  of  per- 
sons concerned  in  the  printing  and  publishing  of  obscene 
or  seditious  libels,  without  naming  any  one.  At  length  in 
Mooney  v.  Leach,  3  Burr.  1742  (anno  1766),  they  were 
declared  void  for  uncertainty;  the  case  being,  as  to  the  legal- 
ity of  such  a  warrant  issued  by  the  Earl  of  Halifax,  with- 
out information  on  oath,  commanding  the  arrest  of  '*  the 
printers  and  publishers"  of  a  ''seditious  libel,  entitled  the 
North  Briton,  No.  45,"  without  naming  any  one.  And  on 
April  22,  1766,  the  house  of  commons  voted  that  such  war- 
rants were  illegal.     (4  Black.  292,  n.  k.) 

The  law,  as  thus  declared,  was  put  beyond  controversy, 
as  to  the  government  of  the  Union,  by  this  fourth  amend- 
ment, and  from  there  transferred  to  the  constitution  of  the 
states.  At  the  same  time,  there  being  some  doubt  whether 
the  common  law  absolutely  required  that  a  warrant  should 
issue  only  upon  information  on  oath,  the  clause  concerning 
probable  cause  on  oath  was  added.  (Hale's  P.  C.  582;  4 
Black.  290;  Mooney  v.  Leack^  supra,  De  Grey  arguendo, 
1764.) 

Undoubtedly,  then,  the  legal  effect  of  this  provision  of 
the  constitution  is  that  process  of  any  kind  for  the  arrest  of 
a  person  upon  a  criminal  charge  is  void^  unless  issued  upon 
sufficient  information  under  oath,  and  an  arrest  thereon  is 
unlawful.     (Ex  parte  Bu/ord,  3  Cr.  448.) 

But  it  is  not  so  clear  that  the  inquisition  authorized  by 
said  section  3  of  the  asylum  act  involves  the  issue  of  a  war- 
rant and  an  arrest  thereon  of  the  alleged  insane  person 
within  the  meaning  of  this  provision.  The  county  judge  is 
to  cause  such  person  to  be  brought  before  him,  which  may 
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be  accomplished  by  going  to  him,  as  the  act  allows  the 
judge  to  appoint  the  time  and  place  for  the  inquisition. 
Buty  ordinarily,  a  person  "  laboring  under  mental  derange- 
ment" can  only  be  brought  before  the  county  judge  in  the 
usual  sense  of  the  phrase  by  a  resort  to  force  or  artifice. 
In  this  case  there  was  an  order  directed  to  the  sheriff  com- 
manding him  to  bring  Fulton  before  the  court  ''  o^  the  pre- 
sumption of  insanity,"  to  be  dealt  with  according  to  the  stat- 
ute, and  the  sheriff  made  a  return  thereon  that  he  "  arrested" 
the  person  named  and  brought  him  before  the  court. 

This  order,  judged  by  its  purpose  and  mode  of  execution, 
was  in  effect  a  process  for  the  arrest  of  Fulton  issued  with- 
out information  upon  oath.  But  all  process  for  the  arrest 
of  a  party  is  not  included  in  the  word  ''  wan*ant"  as  used  in 
the  constitution.  A  capiaa,  or  writ  of  arrest  in  a  civil  ac- 
tion, is  not  a  "  warrant"  in  that  sense,  and  it  issued  at  com- 
mon law  as  a  matter  of  course  Without  oath.  (3  Black.  281.) 
A  warrant  within  the  meaning  of  the  constitution  is  an 
authority  for  the  arrest  of  a  person  upon  a  criminal  charge 
with  a  view  to  his  commitment  and  trial  thereon. 

The  arrest  of  a  person  upon  a  charge  of  instinity  for  the 
purpose  of  his  commitment  or  confinement  in  an  insane 
asylum,  is,  strictly  speaking,  an  arrest  neither  in  a  civil  nor 
a  criminal  proceeding,  but  is  one  eui  generis.  Still  it  par- 
takes more  of  the  character  of  the  latter  than  the  former, 
and  ought  not«  in  this  day  of  regard  for  personal  liberty,  to 
be  allowed  otherwise  than  upon  information  on  oath.  This 
act,  which  practically  allows  the  arrest  of  a  person  upon  the 
charge  of  insanity  on  the  unverified  statement  of  any  citizen, 
and  his  commitment  to  the  asylunk  upon  the  verified  state- 
ment of  any  one  "physician,"  selected  by  the  county  judge, 
that  he  is  insane,  was  probably  prepared  and  passed  in  the 
interest  of  the  contractors,  who  naturally  enough  wanted 
the  entry  to  the  asylum  made  expeditious  and  easy. 

At  common  law  the  king  was  the  guardian  of  lunatics  and 
the  custody  of  them  was  intrusted  by  him  to  the  chancellor. 
Upon  a  petition  or  information  alleging  the  insanity  of  any 
one,  the  chancellor  granted  a  commission  to  inquire  into 
the  matter  by  the  verdict  of  a  jury,  and  if  the  person  was 
19 
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5.  Same. — In  a  suit  brongfat  to  set  aside  a  conveyance  to  the  wife  as  fraudn* 
lent  againsc  the  creditors  of  the  husband,  it  is  too  kte  upon  the  hearing 
to  raise  the  question  that  such  conveyance  or  the  record  of  it  is  void  be- 
cause the  original  is  not  duly  stamped. 

8.  Lien  of  Judgment  and  Convetange. — Semble^  that  section  268  of  the 
Oregon  civil  code,  which  declares  that  a  conveyance  of  real  property 
shall  be  void  as  against  the  lien  of  a  docketed  judgment  unless  recorded 
within  five  days  from  its  execution,  should  be  limited  to  cases  where  such 
lien  was  acquired  in  good  faith— without  notice  of  such  conveyance. 

Before  Sawyer,  Circuit  Judge,  and  Deady,  District  Judge. 

Addison  C.  Oibbs,  B.  F.  DoweU,  and  Bu/us  MaUory,  for 
plaintiff. 

E.  C»  Bronnavgh,  for  defendant  Jane  O.  Griswold. 

By  the  Court,  Deady,  J.  On  January  29, 1880,  the  plaintiff 
commenced  this  suit  to  subject  block  38,  and  lot  1  in  block 
47,  in  the  town  of  Salem,  and  appearing  on  the  record  of 
deeds  since  February  12,  1878,  as  the  property  of  the  de- 
fendant, Jane  O.  Griswold,  to  the  satisfaction  of  a  judgment 
theretofore  obtained  by  the  United  States  against  the  de- 
fendant, William  Q.  Griswold. 

At  the  same  time  applications  were  made  for  an  injunction 
to  restrain  the  defendants,  W.  C.  G.  and  J.  O.  G.,  from 
disposing  of  or  incumbering  the  property  or  taking  the 
rents  thereof,  during  the  pendency  of  this  suit,  which  were 
duly  allowed,  the  latter  on  February  9th,  and  the  former 
on  April  5th,  following. 

The  defendants  answered  separately,  William  C.  Griswold 
on  March  1st,  Asahel  Bush  on  March  19th,  and  Jane  O. 
Griswold  on  May  5J7th. 

Exceptions  for  insufficiency  and  impertinence  were  taken 
to  the  answer  of  William  C.  Griswold,  which  were  disal- 
lowed, except  numbers  1  and  2  of  the  former,  and  as  to  these 
the  answer  was  amended  and  refiled  on  April  7th. 

Beplications  to  the  several  answers  were  filed  and  testi- 
mony taken  before  an  examiner,  and  upon  commission,  and 
the  cause  heard  thereon  before  the  circuit  and  district  judge 
on  April  11,  1881. 

The  following  facts  are  admitted  or  fully  proven: 
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On  Jannary  29, 1874,  the  defendant,  William  C.  Griswold, 
wrongfully  collected  from  the  treasury  of  the  United  States, 
by  means  of  false  and  fraudulent  vouchers  and  affidavits, 
the  sum  of  sixteen  thousand  one  hundred  and  fourteen  dol- 
lars, and  on  May  27,  1877,  the  plaintiflf,  by  B.  P.  Dowell 
as  informer,  commenced  an  action  against  said  Griswold,  in 
the  district  court  of  Oregon,  under  sections  3490  and  5438 
of  the  revised  statutes,  to  recover  the  damages  and  forfeit- 
ures given  by  said  sections  therefor,  in  which,  on  July  30, 
1879,  it  obtained  the  judgment  aforesaid  for  the  sum  of 
thirty-five  thousand  two  hundred  and  twenty-eight  dollars 
damages  and  forfeiture,  and  two  thousand  nine  hundred 
dollars  costs  and  disbursements,  which  was  duly  docketed 
on  the  same  day,  and  thereupon  became  and  is  a  lien  upon 
all  the  real  property  of  said  Griswold  in  the  state. 

On  September  16,  1879,  an  execution  was  issued  upon 
said  judgment  against  the  property  of  the  defendant  therein, 
which  was  returned  with  one  hundred  and  seventy-four  dol- 
lars made  thereon,  and  ''no  other  property  found  in  the  dis- 
trict." Thereupon  the  plaintiff  commenced  this  suit  to  set 
aside  certain  conveyances  of  said  property,  whereby  the 
legal  title  thereto  was  passed  from  said  William  C.  Griswold 
through  third  persons  to  said  Jane  O.  Griswold,  asfravda- 
lent,  so  as  to  subject  the  same  to  the  payment  of  said  judg- 
ment. 

As  early  as  1852,  the  defendant,  W.  0.  G.,  was  engaged 
in  the  mercantile  business  at  Salem,  Oregon,  and  so  con- 
tinued untir  1860,  about  which  time  he  removed  to  New 
York,  where  he  made  his  home  until  since  the  commence- 
ment of  this  litigation. 

On  January  25,  1854,  he  was  married  to  the  defendant, 
J.  O.  G.,  at  Hartford,  Connecticut,  who  has  resided  in  New 
Tork  since  about  1860. 

On  July  16,  1855,  the  defendant,  W.  0.  G.,  purchased  the 
property  in  question  from  William  H.  and  C.  A.  Willson, 
his  wife,  the  donees  of  the  Salem  donation  claim,  and  in 
1856  he  erected  a  large  brick  building  on  said  lot  1,  since 
known  as  "Griswold's  block,"  in  which  he  did  business 
while  he  remained  in  Oregon. 
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In  1865,  and  prior  thereto,  W.  G.  G.  was  engaged  in  the 
hat  and  cap  business  in  New  York,  and  in  mercantile  ven- 
tures in  Texas  and  Tennessee,  and  in  1867  became  embar- 
rassed, from  losses  and  depression  in  business. 

On  December  21,  1867,  Griswold  and  wife  conveyed  the 
premises  to  James  M.  Adams,  since  dead,  a  liquor  dealer  in 
New  York,  and  related  to  the  latter  in  the  fourth  degree, 
for  the  nominal  consideration  of  twenfy-two  thousand  five 
hundred  dollars,  by  a  deed  stamped  with  only  eleven  dollars 
and  fifty  cents'  worth  of  stamps,  and  recorded  on  February 
10,  1868. 

On  December  19,  1868,  said  James  M.  Adams  conveyed 
the  premises  to  Chester  Adams,  of  Hartford,  Connecticut, 
his  uncle,  a  man  of  wealth,  and  a  particular  friend  of  said 
J.  O.  G.,  for  the  nou^inal  consideration  of  twenty-two  thou* 
sand  dollars,  by  a  deed  stamped  with  only  eleven  dollars* 
worth  of  stamps,  and  recorded  on  February  1, 1869;  and  on 
December  30,  1870,  the  executors  and  beneficiaries  under 
the  will  of  said  Chester  Adams,  he  having  died  on  July  6, 
1870,  conveyed  the  premises  to  said  J.  O.  G.  for  the  nom- 
inal consideration  of  ten  thousand  nine  hundred  and  sixty- 
two  dollars  and  sixty-three  cents,  by  a  deed  which  was  not 
recorded  until  February  12,  1878. 

This  latter  deed  recites  that  the  conveyance  from  James 
M.  to  Chester  Adams,  of  December  19,  1868,  though  '*  in 
form  absolute,'*  was  in  fact  '^  conditional,"  and  intended  by 
the  parties  thereto  ''as  security"  for  the  sum  of  nine  thou- 
sand six  hundred  and  nineteen  dollars  and  sixty-three  cents, 
with  interest  thereon  from  April  1, 1869,  ''  upon  the  distinct 
and  express  agreement  and  understanding  that  upon  pay- 
ment of  said  sum  by  said  J.  O.  G.,  the  said  Chester  Adams 
was  to  grant  and  convey  said  estate  to  said  J.  O.  G." 

On  December  31,  1868,  Griswold,  for  the  purpose  of  pro- 
curing a  settlement  or  compromise  with  his  creditors,  or  the 
principal  ones  of  them,  filed  his  petition  in  bankruptcy  in 
the  district  court  for  the  eastern  district  of  New  York,  and 
was  duly  adjudged  a  bankrupt  therein,  and  on  November 
15, 1869,  received  a  discharge  from  his  debts,  he  having  in  the 
mean  time  efiected  a  settlement  with  his  principal  creditors, 
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to  whom  he  was  indebted  as  indorser  for  aboat  thirtj-three 
and  one  third  cents  on  the  dollar. 

On  May  31, 1865,  W.  C.  O.  gave  Mr.  Chester  N.  Terry,  of 
Salem,  a  power  of  attorney,  authorizing  him  to  act  as  his 
agent,  under  which  he  took  charge  of  this  property  for 
about  five  years,  collected  the  rents,  giving  receipts  there- 
for in  the  name  of  Chester  Adams  i^ter  October  1,  1869, 
paid  the  taxes,  and  remitted  the  remainder  to  W.  C.  O.  at 
New  York.  During  this  period,  between  1867  and  1870^ 
the  latter  visited  Salem  to  look  after  the  property,  and 
while  there  told  Terry  more  than  once  that  he  was  finan- 
cially involved  in  New  York,  and  that  ''  he  had  deeded  the 
property  in  Salem  to  James  M.  Adams  in  order  to  protect  ii 
from  his  creditors  in  New  York,  and  that  as  soon  as  he  could 
arrange  his  affairs  satisfactorily  in  New  York  he  would  have 
his  Oregon  property  deeded  back  to  him  again."  In  1870 
and  1871  W.  0.  G.  made  additions  to  the  buildings  on  said 
lot  1,  at  a  cost  exceeding  five  thousand  dollars^  which  he 
personally  superintended  and  paid  for.  After  the  termina- 
tion of  Terry's  ageuoy  W.  C.  G.  continued  to  manage  the 
property,  paying  the  taxes  and  receiving  the  rents  ^ther  in 
person^  giving  receipts  in  his  own  name,  and  as  for  himself^ 
or  by  his  agent,  Mr.  J.  J.  Murphy,  until  June,  1879,  since 
when  the  rents  have  been  collected  by  the  defendants,  Ladd 
A  Bush,  bankers  of  Salem,  in  the  name  of  J.  O.  G.,  and 
accounted  for  to  her  until  December,  1879,  from  which  time 
they  have  been  collected  by  the  receiver  herein. 

On  April  13,  1878,  said  lot  1  was  conveyed  by  Griswold 
and  "J.  O.  G.,  his  wife,*'  to  the  board  of  commissioners 
for  the  sale  of  school  lands  to  secure  a  loan  of  five  thou- 
sand dollars,  payable  in  one  year  thereafter,  with  interest  at 
the  rate  of  ten  per  centum  per  annum,  which  money  was  re- 
ceived by  said  Griswold  and  used  in  his  business  as  his 
own,  and  still  remains  unpaid,  except  the  portion  of  the 
rents  applied  thereon  by  the  receiver. 

From  1867  to  1878,  inclusive,  the  premises  were  assessed 
and  valued  for  general  taxation  as  follows:  1867,  to  W.  G. 
G.,  twenty-five  thousand  dollars;  1868  and  1869,  to  James 
M.  Adams,  at  twenty-five  thousand  seven  hundred  dollars;  in 
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1870,  J^o  Chester  Adams,  at  eighteen  thousand  dollars;  from 
1871  to  1876,  inclusive,  to  W.  C.  G.,  at  from  twenty-three 
thousand  six  hundred  dollars  to  twenty-one  thousand  three 
hundred  dollars;  in  1877,  lot  1,  to  Chester  Adams,  at  nine- 
teen thousand  dollars,  but  block  38  to  W.  C.  G.,  at  one  thou- 
sand five  hundred  dollars,  and  in  1878  lot  1  to  J.  O.  G.  at 
eighteen  thousand  dollars,  and  block  38  to  W.  C.  G.  at  one 
thousand  two  hundred  dollars.  These  valuations,  accord- 
ing to  the  established  usage  of  the  country,  did  not  exceed 
one  half  the  real  value  of  the  property,  and  probably  not 
more  than  one  third. 

Until  some  time  after  the  commencement  of  this  litigation 
it  does  not  appear  by  any  act  or  declaration  of  Griswold  or 
Lis  wife  that  this  property  was  ever  regarded  by  either  of 
them  as  belonging  to  her,  while  every  act  and  declaration  of 
Griswold's,  and  particularly  what  he  said  and  did  while 
actually  in  possession  of  the  premises,  points  unequivo- 
cally to  the  conclusion  that  he  was  the  actual  owner. 

But  it  is  contended  on  behalf  of  Mrs.  Griswold  that 
Griswold^s  acts  and  declarations^  after  he  conveyed  the 
legal  title  to  James  M.  Adams,  are  inadmissible  to  affect 
her  right  in  the  premises  unless  assented  to  by  her,  citing, 
among  other  authorities,  2  Phil.  Ev.,  n.  481,  p.  655. 

It  is  admitted  that  the  general  rule  is,  as  therein  stated, 
**  that  declarations,  made  by  the  person  under  whom  the 
party  claims,  after  the  declarant  has  departed  with  his 
right,  are  utterly  inadmissible  to  affect  any  one  claiming 
nnder  him." 

But  it  is  understood  that  this  rule  does  not  apply  where 
the  declarant  has  not  parted  with  the  possession  as  well  as 
the  title. 

When  tlie  question  of  whether  a  conveyance  is  fraudulent 
or  not  arises  between  the  grantee  and  the  creditor  of  the 
grantor  thereon,  the  creditor  may  always  show  that  not- 
withstanding the  conveyance  the  grantor  continued  in  pos- 
session and  control.  To  this  end  acts  of  the  grantor  im- 
plying ownership  and  control  may  be  shown,  and  also,  as  a 
part  of  the  res  gestce,  the  declarations  accompanying  such 
acts  or  possession  may  be  proven  to  show  the  nature,  extenti 
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and  purpose  thereof.  (See  2  Phil.  Ev.,  n.,  svpia,  pp.  C52, 
664.) 

In  Trotter  y.  Watson,  6  Humph.  509,  as  stated  in  1  Meigs' 
Dig.  549,  it  was  held  that  "  if  a  party  make  a  deed  and  re* 
tain  the  possession  of  the  property  inconsistently  with  the 
terms  of  the  deed,  his  statements  in  reference  to  the  owner- 
ship or  contract  or  terms  npon  which  he  holds  the  posses- 
sion of  the  property  may  be  reoeiyed  as  part  of  the  res 
gestce.  In  such  a  case  the  possession  of  the  property  is  a 
badge  of  fraud,  which  of  itself  connects  him  with  the 
claimant  in  the  suspicion  of  a  confederacy  to  defeat  cred- 
itors. His  declarations,  therefore,  in  relation  to  the  prop- 
erty and  the  character  of  his  possession  of  it,  become  part 
of  the  thing  doing,  and  as  such  is  eyidence.'* 

Greenleaf  (yol.  1,  section  109),  after  stating  that  there 
had  been  some  difference  of  opinion  as  to  the  admissibility 
of  such  declarations,  and  that  it  was  well  settled  "  that 
declarations  in  disparagement  of  the  title  of  the  declarant 
are  admissible  as  original  eyidence,"  says:  ''  But  no  reason 
is  perceived  why  every  declaration  accompanying  the  act  of 
possession,  whether  in  disparagement  of  the  declarant's 
title  or  otherwise  qualifying  his  possession,  if  made  in 
good  faith,  should  not  be  receiyed  as  a  part  of  the  re&  gestce, 
leaving  its  effect  to  be  goyerned  by  other  rules  of  evidence." 

In  Williams  y.  Hart,  10  Rep.  74,  the  supreme  court  of 
Georgia,  1880,  held  the  declarations  of  a  debtor  in  posses- 
sion of  land  after  a  sale  by  the  sheriff  upon  an  execution 
against  the  declarant,  to  his  son,  to  the  effect  that  the  sale 
was  fraudulent  as  against  creditors,  admissible  against  the 
purchaser,  citing  with  approyal  the  rule  laid  down  in  69  Ga. 
711,  that  "so  long  as  a  debtor  remains  in  possession  of 
property  which  once  belonged  to  him,  and  which  his  cred- 
itor is  seeking  to  condemn  as  fraudulently  conveyed,  the 
res  gesice  of  the  fraud,  if  any,  may  be  considered  as  in  prog- 
ress; and  his  declarations,  though  made  after  he  has  parted 
with  the  formal  paper  title,  may,  by  reason  of  the  con- 
tinuous possession  which  accompanied  them,  be  given  in 
eyidence  for  the  creditor  against  the  claimant." 

In  Cahoon  y.  Marshall,  25  Cal.  202,  the  court,  in  speaking 
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of  the  declarations  of  the  vendor  after  a  sale,  says:  "This 
species  of  evideoce  is,  as  a  general  rule,  inadmissible,  and 
is  never  to  be  received  unless  it  appears  that  the  vendor's 
declarations  were  made  while  in  possession  of  the  property, 
with  the  knowledge  or  consent,  expressed  or  implied,  of 
the  vendee,  in  which  case  their  declarations  made  while  in 
possession  of  the  property  »  ♦  *  might  be  considered  as  of 
the  res  gtsstceJ* 

The  rule  deduced  from  the  authorities  by  Bump  (F.  0. 
669)  is  unqualifiedly  in  favor  of  the  admissibility  of  the 
declarations.  He  says:  ''  When  the  debtor  remains  in  the 
possession  of  the  property,  his  acts  and  declarations  are 
competent  evidence  against  the  grantee.  The  possession  is 
a  part  of  the  rcB  gesfce,  and  the  nature  and  character  of  thel 
possession  is  an  important  point  of  inquiry.  The  acts  and 
declarations  connected  with  it  forming  a  part  of  its  attend- 
ant circumstances  are  collateral  indications  of  its  nature, 
extent,  and  purpose.  They  are  admissible,  not  because  any 
peculiar  credit  is  due  to  the  party  in  possession,  but  be- 
cause they  qualify  and  characterize  the  very  fact  to  be  in- 
vestigated," See,  also,  PaUer  v.  McDoweUj  31  Mo.  74; 
Whart.  Ev.,  sec.  263. 

It  may  be  remarked,  as  bearing  on  this  question  and  the 
consideration  to  be  given  to  the  leaning  of  the  earlier  au* 
thorities,  that  with  the  growth  of  the  idea,  that  it  is  better 
to  enlarge  the  field  of  evidence,  than  to  restrict  it,  the  ad- 
missibility of  this  kind  of  declaration  is  received  with  in- 
creasing favor;  and  it  is  safe  to  afBrm  that  there  is  no  reason 
why  an  act  tending  to  show  ownership  on  the  part  of  the 
vendor  after  sale,  should  be  received  as  an  item  of  evidence 
to  prove  the  true  character  of  the  alleged  fraudulent  trans- 
action, which  does  not  equally  support  the  admission  of  the 
declaration  which  accompanies  it,  and  is  to  all  intents  and 
purposes  a  part  of  it. 

It  is  also  contended  on  behalf  of  the  defendants,  that  ad- 
mitting the  conveyances  that  terminated  in  the  one  vesting 
the  legal  title  to  the  premises  in  Mrs.  Griswold  were  made 
with  intent  to  hinder,  delay,  and  defraud  creditors,  the 
United  States,  not  being  a  creditor  of  the  Griswolds  until 
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after  that  date — January  29,  1874 — was  not  aflfected  by  the 
transaction,  and  cannot  be  heard  to  complain  of  it.  Upon 
this  point  it  is  contended  by  the  plaintiff,  that  Griswold's 
creditors,  at  the  date  of  his  bankruptcy,  who  have  not  since 
been  paid  in  full,  are  his  creditors  still,  for  that  his  dis- 
charge was  and  is  illegal  and  void,  because  he  fraudulently 
omitted  from  his  schedule  the  premises  in  controversy,  and 
certain  Indian  war  scrip  of  the  value  of  many  thousands  of 
dollars,  including  one  item  of  iBfteen  thousand  five  hundred 
and  fifty-six  dollars  and  fifty-nine  cents,  arising  out  of  the 
expedition  to  aid  the  Oregon  emigrants  of  1854,  which  he 
had  obtained  from  Ben.  Drew,  and  afterwards,  on  April 
20,  1871,  collected  in  full  from  the  United  States,  and  sach 
conveyances  being  void  as  to  these  then  existing  creditors 
are  void  also  as  to  the  subsequent  ones,  including  the 
plaintiff. 

But  admitting  all  that  is  alleged  against  the  integrity  of 
the  bankruptcy  proceeding,  as,  that  Griswold's  discharge 
was  fraudulently  obtained  for  the  reason  stated,  still  the 
discharge  is  and  has  been  in  full  force  and  effect  ever  since 
it  was  obtained,  and  is  and  was  a  valid  and  binding  dis- 
charge from  the  debts  then  due  from  Griswold  until  set 
aside  or  annulled  in  a  suit  brought  for  that  purpose,  in  the 
court  where  it  was  granted  by  an  existing  and  injured  cred- 
itor or  the  official  assignee.  It  cannot  be  otherwise  or  col- 
laterally attacked.  (Sec.  5,  120,  of  the  B.  S. ;  Nicholas  v. 
Murray,  5  Saw.  323.) 

The  bankruptcy  of  Griswold  having  occurred  before  the 
United  States  became  his  creditor,  and  the  discharge 
therein  obtained  being  in  full  force,  the  same  may  be  laid 
out  of  view,  except,  as  the  fact  may  serve  to  throw  light 
upon  the  motive  and  purpose  of  the  conveyances  to  James 
M.  and  Chester  Adams  and  the  subsequent  conduct  of  Gris- 
wold. 

And  the  plaintiff  not  having  become  a  creditor  of  Gris- 
wold until  after  the  execution  of  these  conveyances,  as  well 
as  the  final  one  to  Mrs.  Griswold,  cannot  be  heard  to  im- 
peach them  on  account  of  the  fraudulent  intent  of  the 
grantor,  unless  it  appears  they  were  also  made  with  the  in- 
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tention  to  hinder,  delay,  or  defraud  subsequent  creditors. 
{Beade  v.  Livingaton,  3  Johns.  Ch.  501;  Sexton  v.  Wheaton^ 
8  Wheat.  229;  1  Story  Eq.  Jur.,  sec.  361;  DkkY.  Hamilton, 
IDeady,  329.) 

The  defendants,  Griswold  and  wife,  claim  by  their  answers 
substantially,  that  in  1865,  the  former  being  quite  wealthy 
and  the  owner  of  property  in  value  largely  in  excess  of  his 
then  indebtedness,  gave  the  latter  as  her  own  property, 
bonds,  stocks,  and  securities  to  the  par  value  of  fifty  thou- 
sand dollars;  that  afterwards  and  a  few  months  before 
going  into  bankruptcy  Griswold  borrowed  several  thousand 
dollars  of  his  wife,  to  aid  him  in  his  financial  embarrass- 
ments; that  at  the  same  time  he  sold  the  premises  to  said 
James  M.  Adams  to  enable  him  to  pay  debts  and  obtain 
money  to  use  in  his  business,  for,  as  he  alleges,  the  follow- 
ing consideration:  A  debt  of  about  one  thousand  dollars 
due  from  himself  to  J.  M.  A.;  an  agreement  to  pay  a  debt 
of  ten  thousand  dollars  due  one  S.  B.  Jacobs,  since  dead, 
and  a  debt  of  four  thousand  dollars  due  some  one  else 
whose  name  is  forgotten;  and  ten  or  eleven  thousand  dol- 
lars in  money  and  bonds;  but  in  what  proportion  or  what 
bonds  he  does  not  remember  and  cannot  state;  that  soon 
after  this  said  J.  M.  A.  became  financially  embarrassed  and 
wished  to  dispose  of  the  premises  at  the  price  which  it  is 
alleged  he  paid  for  them — twenty-two  thousand  five  hun- 
dred dollars — and  she,  as  she  alleges,  believing  that  the 
property  would  appreciate  in  value,  applied  to  Chester 
Adams,  a  wealthy  friend,  to  assist  her  in  purchasing  the 
same,  which  he  did,  she  advancing  him  ''  twelve  thousand 
dollars  or  something  over"  of  the  remaining  bonds  given 
her  by  her  husband,  and  the  balance,  nine  thousand  six 
hundred  and  nineteen  dollars  and  sixty-five  cents — the  por- 
tion of  the  Jacobs  debt  that  J.  M.  A.  had  not  paid — being 
paid  by  Chester  Adams,  to  whom  the  conveyance  was  made 
in  trust  for  the  wife  and  as  a  security  for  that  sum;  and  that 
afterwards  Griswold  engaged  in  speculation,  and  was  finaq- 
cially  successful  therein/'  and  repaid  his  wife  ''  a  consider- 
able portion"  of  the  money  borrowed  of  her,  out  of  which  she 
paid  the  said  sum  of  nine  thousand  six  hundred  and  nine- 
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teen  dollars  and  sixty-five  cents,  with  interest,  to  the  repre- 
sentatives of  Chester  Adams,  and  took  the  conveyance  of 
the  premises  from  them  to  herself. 

He  denies  that  from  the  time  of  the  sale  to  J.  M.  A.  he 
was  ever  in  the  "actual"  or  **con8tractive"  possession  of 
the  premises  or  claimed  them  as  his  own,  but  admits  that 
since  the  conveyance  to  his  wife — ^December  30,  1870 — he 
has  been  in  the  actual  possession  and  control  of  them  as  her 
agent. 

She  denies  that  from  1865  to  February  12,  1868,  Gris- 
wold  had  ''  the  actual  possession**  of  the  premises  or  claimed 
the  same  as  his  own  property,  or  that  since  said  February 
12th,  he  has  had  such  possession  as  her  agent;  and  alleges 
that  the  rents  were  collected  in  the  name  of  and  paid  to  J. 
M.  A.  while  he  held  the  legal  title  and  until  January 
1,  1869,  and  thereafter  until  May  or  June,  1870,  to  said  0. 
A.,  who  accounted  to  her  for  them,  when  by  his  consent 
they  were  collected  and' paid  to  Griswold,  who,  in  1870- 
71,  expended  about  five  thousand  two  hundred  dollars  of 
them  in  the  repairs  and  improvements  aforesaid. 

On  February  12,  1879,  and  before  the  commencement  of 
this  suit,  the  defendant,  W.  C.  G.,  was  examined  under 
oath  before  a  commissioner  of  this  court,  under  title  II.  of 
chapter  3  of  tbe  Oregon  civil  code,  in  aid  of  an  execution, 
to  enforce  a  judgment  given  in  the  action  aforesaid,  for 
damages  and  forfeitures  on  December  14,  1878,  for  the 
same  amount  as  the  subsequent  one  of  July  30,  1879,  and 
reversed  on  April  22,  1879,  in  which,  as  appears  from  the 
shorthand  report  of  his  testimony,  he  swore  that  he  con- 
veyed the  premises  to  James  M.  Adams  in  consideration  of 
ten  or  eleven  thousand  dollars  that  he  owed  him,  upon  the 
understanding  that  when  the  money  was  repaid  the  prem- 
ises were  to  be  conveyed  to  his  wife;  that  J.  M,  A.  wanted 
his  money,  and  an  arrangement  was  made,  with  his  consent, 
by  which  Chester  Adams  advanced  the  sum  due  J.  M.  A. 
and  interest,  and  took  a  conveyance  of  the  property  to  him- 
self, with  the  same  understanding  that  when  he  was  repaid 
he  should  convey  the  premises  to  Mrs.  Griswold^  and  that 
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he  gave  her  the  money  to  pay  Chester  Adams'  representa- 
tives when  she  received  the  conveyance  from  them. 

In  this  examination,  which  was  long  and  exhaustive — 
reaching  to  four  hundred  and  seven  questions  and  an- 
swers— nothing  was  said  or  suggested  that  Griswold  had 
ever  given  his  wife  any  money,  bonds,  stocks,  or  anything 
else  except  the  moaey  paid  to  the  representatives  of  Chester 
Adams,  and  he  stated  positively  that  he  never  held  any  kind 
of  government  securities  except  some  ''Oregon  claim 
bonds,"  which  he  sold,  and  that  he  never  had  any  **  govern- 
ment loan  bonds,"  except  when  he  was  in  the  hat  business 
in  the  firm  of  Murphy  &  Griswold,  when  they  used  to  re- 
ceive them  in  payment  of  goods  and  dispose  of  them  at  once. 

On  March  25,  1879,  and  after  the  commencement  of  a 
suit  similar  to  this  to  subject  this  property  to  the  judgment 
of  December  14,  1878,  aforesaid,  which  was  dismissed 
when  said  judgment  was  reversed,  the  defendant,  Gris- 
wold, made  an  affidavit,  prepared  by  counsel,  which  was 
offered  and  read  in  that  suit  by  the  defendant,  Jane  O. 
Griswold,  upon  the  application  of  the  plaintiff  for  the  ap- 
pointment of  a  receiver  therein,  in  which  he  stated  that  in 
1865  he  was  engaged  in  the  manufacture  of  hats  and  caps 
in  New  York,  and  was  solvent  and  worth  one  hundred  and 
fifty  thousand  dollars;  of  which  fifty  thousand  dollars  was 
in  stocks  and  bonds  of  the  market  value  of  thirty-five  thou- 
sand dollars,  that  he  did  not  need  in  his  business,  and  there- 
fore gave  to  his  wife;  but  that  in  1866  he  engaged  "with 
other  persons  in  the  sale  of  merchandise'*  at  Galveston  and 
Memphis,  and  to  enable  him  to  carry  on  such  business 
'*  more  successfully"  he  borrowed  from  his  wife  **  the  stocks 
and  bonds  aforesaid  and  used  them"  therein;  thaf  in 
1867-8,  "owing  to  the  general  depression  in  business,"  he 
*'  met  with  heavy  losses,"  amounting  to  about  one  hundred 
and  twenty-five  thousand  dollars,  and  in  1869  was  com- 
pelled to  go  into  bankruptcy;  that  in  1867  he  was  indebted 
to  James  M.  Adams  about  six  or  eight  thousand  dollars, 
and  sold  him  the  premises  for  twenty-two  thousand  five 
hundred  dollars,  that  being  "  the  reasonable  value"  thereof, 
which  sum  was  paid  as  follows :   By  the  discharge  of  said 
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indebtedness,  the  delivery  of  United  States  bonds  of  the 
valae  of  ten  thousand  dollars,  whioh  he  then  transferred  to 
his  wife  in  part  payment  of  the  loan  aforesaid,  and  by  the 
payment  of  the  balance  in  money;  that  such  sale  was  abso- 
lute, bat  said  J.  M.  A.  verbally  promised  to  allow  Oris- 
wold  to  repurchase  the  property  for  the  same  price  within  a 
year  if  he  was  able,  which  he  could  not  do;  that  in  1869 
Mrs.  Griswold  being  desirous  of  purchasing  the  property, 
said  Chester  Adams,  a  wealthy  relative  of  hers,  proposed 
to  take  a  transfer  of  said  ten  thousand  dollars  of  United 
States  bonds,  and  a<)rancing  the  balance,  buy  the  same  on 
her  account  and  take  the  title  in  his  own  name  and  hold  it 
as  a  security  for  the  advance,  which  was  done;  that  after- 
wards said  advance,  amounting  to  about  nine  thousand  six 
hundred  dollars,  was  repaid  by  her  to  the  executors  of  said 
G.  A.,  who  thereupon  conveyed  the  premises  to  her,  and 
that  ever  since  she  has  been,  and  is,  the  owner  of  the  same, 
and  entitled  to,  and  has  received,  the  rents  and  profits 
thereof;  and  at  no  time  since  the  said  sale  to  3.  M.  A., 
**  have  I  ever  had  any  claim  upon,  or  interest  in,  said  prop- 
erty, or  exercised  any  control  over  the  same"  except  as 
agent  of  the  owners;  that  during  the  time  said  property 
was  owned  by  said  J.  M.  A.  and  C,  A.  respectively  as  afore- 
said, they  had  the  possession  of  the  same,  and  received 
the  rents  and  profits  thereof  from  their  agent,  Chester 
N.  Terry,  and  that  at  the  time  the  '^  property  was  con- 
veyed to  my  said  wife,  I  had  no  thought  of  taking  the 
benefit  of  the  bankrupt  act." 

In  an  affidavit  made  by  the  defendant,  W.  C.  G.,  in  this 
litigation,  on  December  12, 1879,  he  stated  that  he  filed  his 
petition  in  bankruptcy  in  May,  1869,  which  he  had  no 
thought  of  doing  until  a  few  months  before,  when  the  fail- 
ure of  Sanger  &  Co.,  for  whom  he  was  indorser  to  a  very 
large  amount,  compelled  him  to  go  into  bankruptcy  and 
was  the  sole  cause  thereof. 

On  November  6,  1879,  the  defendant,  Jane  O.  Griswold, 
made  and  filed  an  affidavit  in  this  case  upon  the  application 
for  the  appointment  of  a  receiver,  in  which  she  stated,  that 
in  1865,  while  visiting  at  Hartford,  Conn.,  and  while  she 
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believed  her  husband  was  worth  more  than  one  hundred 
and  fifty  thousand  dollars,  he  gave  her  "  a  quantity  of 
stocks  and  United  States  bonds  and  other  securities  of  the 
par  value  of  fifty  thousand  dollars;"  that  *' during  the 
years  succeeding  1866''  her  '^  husband  became  embarrassed 
and  frequently  borrowed"  from  her,  and  within  a  year  or  so 
after  said  gift  informed  her  that  he  would  be  compelled  to 
sell  the  premises;  that  he  did  sell  the  same  to  said  J.  M. 
A.,  for  which  "  money  and  bonds  and  other  securities  were 
paid  to  my  husband  by  said  Adams  to  the  amount  of  twenty- 
two  thousand  five  hundred  dollars,"  iifher  presence,  at  the 
time  of  signing  the  deed,  less  the  amount  the  former  owed 
the  latter;  that  about  a  year  afterwards  she  heard  that  the 
said  J.  M.  A.  was  anxious  to  sell  the  premises  at  the  same 
price  he  gave  for  them,  and  knowing  that  her  husband  had 
always  regretted  that  he  had  been  compelled  to  sell  the 
property,  and  "at  a  sacrifice,"  "  I  was  therefore  anxious,  if 
it  were  possible  so  to  do,  to  purchase  the  said  property, 
knowing  I  could  please  my  Jiusband  by  so  doing,  and  at  the 
same  time  secure  a  judicious  investment,"  and  learning  that 
*'  ail  cash  was  required,"  and  "  not  having  at  the  time  enough 
money  or  bonds"  with  which  to  make  the  purchase,  and 
being  in  Hartford,  *'  I  applied  to  Chester  Adams,  who  was 
a  man  of  means  and  a  person  whom  I  had  known  for  years, 
and  whom  I  regarded  as  a  friend,"  and  asked  him  to  pur- 
chase the  property,  which  "after  consideration  he  agreed 
to  do" — ^advancing  what  was  necessary  for  that  purpose  in 
addition  to  "the  bonds  and  other  securities"  given  him  by 
the  afiiant,  and  taking  the  conveyance  to  himself;  that  it 
was  then  agreed  between  said  G.  A.  and  affiant  that  he  was 
"  to  collect  the  income"  of  the  property  and  "apply  it  on 
account  of  the  money  he  had  advanced,"  for  which  she  was 
to  pay  him  ten  per  centum  interest,  and  when  fully  reim- 
bursed for  his  advances  he  was  to  give  her  "  the  deed  to 
said  property;"  and  that  she  or  her  "agent"  paid  said  C. 
A.,  at  different  times,  "  the  whole  of  the  purchase  price — 
twenty-two  thousand  five  hundred  dollars — for  said  prop- 
erty, the  last  payment  being  made  some  years  afterwards," 
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but  at  what  '*  date"  she  **  cannot  specify  positively,"  when 
the  deed  was  delivered  to  her. 

The  defendants  read  the  depositions  of  three  witnesses  in 
New  York,  from  which  it  appears  that  they  were  creditors 
and  friends  of  Griswold's  when  he  went  into  bankruptcy,  and 
that  he  has  since  paid  them  in  full;  that  they  then  knew  of  the 
sale  to  J.  M.  A.  and  that  the  other  creditors  did,  but  upon 
the  latter  point  their  knowledge  is  very  indefinite  and 
wholly  negative  and  entitled  to  but  little  weight.  One  of 
them,  who  was  in  the  employ  of  Griswold,  was  present  when 
the  sale  to  J.  M.  A.  was  co'nsummated  and  the  deed  de- 
livered, and  from  the  proceeds  he  received  ''some  money" 
thatGriswold  owed  him.  Griswold  objected  to  the  stamp 
on  the  deed  as  being  of  greater  value  than  was  necessary, 
but  the  witness  and  anothei:  person  present  who  was  ''wait- 
ing for  money  from  the  same  source"  volunteered  to  pay  for 
the  stamp,  and  this  trouble  was  obviated.  Another,  the 
junior  partner  of  the  lawyer  in  whose  office  the  conveyance 
was  prepared,  states  that  Mrs.  Griswold  once  left  at  his 
office  thirteen  one  thousand  dollar  United  States  bonds, 
while  endeavoring  to  effect,  as  she  said,  the  repurchase  of 
the  premises  from  J.  M.  A.,  but  afterwards  took  them  away, 
saying  she  was  going  to  get  Chester  Adams  to  make  the 
purchase  for  her. 

In  brief,  the  case  made  by  the  plaintiff  is  an  apparent 
sale  by  a  man  in  business  of  a  valuable  property  to  a  relative 
of  his  wife's,  for  much  less  than  its  actual  value,  with  a 
promise  on  the  part  of  the  vendee  to  allow  the^endor  to  re- 
purchase at  the  same  price  within  a  year,  which  was  accom- 
plished substantially  within  the  time,  by  another  relative 
and  particular  friend  of  the  wife's,  taking  a  conveyance  of 
it  to  hold  for  her,  until  he  was  paid  his  advance;  that  at  the 
date  of  the  alleged  sale  the  vendor  was  fiuancially  embar- 
rassed, and  in  a  year  and  ten  days  thereafter  went  into  bank- 
ruptcy, and  within  a  year  and  six  weeks  from  his  discharge 
in  bankruptcy,  a  conveyance  of  the  property  is  made  to  his 
wife  in  pursuance  of  the  understanding  with  the  grantee  in 
"the  second  conveyance,  upon  the  payment  by  her  of  less 
than  half  of  the  nominal  consideration  of  the  original  con- 
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veyance  by  the  husband,  and  daring  all  this  time  and  down 
to  1878,  the  yeudor  remains  in  the  possession  and  control 
of  the  property  and  takes  the  rents  and  profits  as  his  own, 
and  as  though  there  had  been  no  real  change  of  ownership. 

The  explanation  offered  by  the  defendaiits  is  vague,  in- 
definite, and  improbable,  and  in  essential  particulars  full 
of  palpable  and  inexplicable  contradictions  >  and  leaves  no 
room  to  doubt  that  from  the  beginning  to  the  end  the  trans- 
action was  at  least  a  contrivance  to  hinder,  delay,  and  de- 
fraud the  existing  creditors  of  William  0.  Oriswold,  and 
that  having  gotten  a  discharge  In  bankruptcy  from  the  debts 
due  them,  he  furnished  the  money — ten  thousand  nine  hun- 
dred and  sixty-two  dollars  and  sixty-three  cents— to  procure 
the  conveyance  from  the  executors  of  Chester  Adams,  to 
his  wife,  in  trust  for  himself,  thinking,  probably,  that  it  was 
still  safer  in  her  name  than  in  his  own. 

Griswold  has  been  for  many  years  extensively  engaged  in 
the  mercantile  and  manufacturing  business,  from  which  it 
may  be  reasonably  inferred  that  he  was  in  the  habit  of  keep- 
ing ordinary  books  of  account.  Yet  he  has  not  dared  or 
been  able  to  show  or  offered  to  show  a  single  charge,  entry, 
or  memorandum  relating  to  this  transaction  or  any  part 
of  it. 

Upon  his  first  examination  he  was  silent  concerning  this 
gift  of  fifty  thousand  dollars  to  his  wife,  but  said  substan- 
tially and  positively  that  he  never  had  any  bonds  to  give 
her.  If  true,  had  he  forgotten  that  in  1865  he  gave  his 
wife  a  third  iff  his  fortune,  although  he  got  it  back  within  a 
year?  Certainly  not.  He  then  said  that  the  consideration 
for  the  conveyance  to  J.  M.  A.  was  only  about  eleven  thou- 
sand dollars,  and  that  the  conveyance  to  C.  A.  was  upon 
exactly  the  same  consideration  from  the  latter  to  the  former. 

In  Griswold's  affidavit  of  March  25,  1879,  we  first  hear 
of  this  munificent  and  extraordinary  gift  from  a  man  in 
active  business  to  his  wife,  for  no  reason  whatever  but  the 
pure  pleasure  of  giving.  But  of  what  '*  stocks  and  bonds*' 
it  consisted,  what  their  number  and  denomination,  when 
and  where  payable  and  with  what  interest,  when  and  where 
obtained,  and  with  whom  deposited,  is  not  even  hinted  at. 
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Indeed,  this  convenient  and  serviceable  gift  comes  upon  the 
scene  with  as  little  note  of  preparation  or  air  of  probability, 
as  if  it  were  a  story  taken  from  the  Arabian  Nights. 

Bat  according  to  this  statement,  within  a  year  he  got 
back  all  these  stocks  and  bonds  to  enable  him  to  carry  on 
his  business  '''more  successfully;"  while  his  wife  states  in 
her  affidavit  that  he  became  embarrassed  and  *' frequently 
borrowed"  of  her,  and  in  her  answer,  that  he  borrowed 
''  many  thousand  dollars"  of  her  "  to  assist  him  in  extricat- 
ing himself  from  his  financial  embarrassments." 

But  upon  this  point  it  is  unnecessary  to  discuss  the  evi- 
dence further.  After  a  careful  study  of  it,  it  seems  impos- 
sible that  this  story  of  the  gift  to  the  wife  in  1865  can  be 
ti*ue;  and  upon  this  incredible  and  uncorroborated  assertion 
of  the  defendants  rests  the  whole  fabric  of  the  defense — 
that  the  premises  belong  to  the  wife. 

It  may  be,  and  is  probably  true,  that  the  conveyance  to 
J.  M.  A.  was  not  without  some  consideration;  but  it  is  not 
at  all  probable  that  this  consideration  was  more  than  eleven 
thousand  five  hundred  dollars,  the  sum  for  which  the  deed 
was  duly  stamped,  as  the  grantee,  it  may  be  presumed, 
would  not  accept  a  conveyance  stamped  for  less  than  the 
actual  consideration  of  it.  And  it  may  be  that  the  convey- 
ance was  made  for  this  consideration,  subject  to  the  alleged 
mortgage  of  Jacobs,  of  October  9, 1867,  for  twelve  thousand 
dolhirs.  But  even  then  it  follows,  that  eleven  thousand  five 
hundred  dollars  of  the  nominal  consideration  of  the  convey- 
ance is  fictitious.  The  reason  for  this  is  apparent,  and  co- 
incides with  the  theory  that  the  controlling  p.urpose  of  this 
conveyance  was  to  put  the  premises,  or  a  substantial  inter- 
est in  them,  beyond  the  reach  of  Griswold's  New  York  cred- 
itors. In  1867,  the  year  of  the  conveyance  to  J.  M.  A. ,  this 
property  was  assessed  for  general  taxation  at  twenty-five 
thousand  dollars,  and  must,  therefore,  have  been  considered 
worth  at  least  from  forty  thousand  dollars  to  fifty  thousand 
dollars. 

To  make,  then,  the  consideration  in  the  conveyance  to  J. 
M.  A.  appear  at  all  adequate,  even  assuming  that  it  was 
made  subject  to  the  alleged  Jacobs  mortgage,  it  was  neces- 
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sarj  to  put  it  up  to  at  least  twenty-two  thousand  five  hun- 
dred dollars. 

But  there  is  no  evidence  as  to  the  consideration  of  the 
Jacobs  mortgage,  except  Griswold's  statement  and  what 
appears  upon  the  face  of  the  instrument.  A  certified  copy 
of  the  record  of  it,  made  December  2,  1867,  was  put  in  evi- 
dence by  the  defendant,  which  has  ''the  like  force  and 
effect"  as  the  original  (Or.  Laws,  p.  518,  sec.  27),  and  is 
prima  facie  evidence  of  the  facts  stated  therein.  In  it  the 
consideration  is  stated  at  twelve  thousand  dollars,  but,  un- 
der the  circumstances,  this  statement  is  entitled  to  but  little 
weight.     (Bump,  F.  0.  575.) 

In  his  answer,  Griswold  states,  that  the  debt  due  Jacobs 
was  ''some  ten  thousand  dollars;"  and  in  his  deposition, 
that  the  mortgage  to  him  was  twelve  thousand  dollars,  and 
that,  when  he  made  his  answer,  he  had  forgotten  there  was 
a  mortgage.  But  on  the  face  of  the  deed  it  appears  that  it 
was  only  stamped  for  a  consideration  of  six  thousand  dol- 
lars, which  fact  is  itself  sufficient  to  overcome  the  bare  re- 
cital in  the  deed,  and  prove  that  the  consideration  did  not 
exceed  that  amount.  Indeed,  when  we  consider  that  there 
is  no  attempt  to  show,  not  even  by  the  oath  of  W.  0.  G.,  how 
this  alleged  indebtedness  to  Jacobs  arose,  it  is  extremely 
doubtful  if  there  was  ever  any  actual  consideration  for  the 
mortgage  to  him. 

But  be  this  as  it  may,  the  conveyance  to  J.  M.  A.,  as  be- 
tween the  parties,  was  only  intended  as  a  security  for  the 
money  advanced  or  indebtedness  discharged,  and  the  prop- 
erty was  to  be  held  by  the  grantee  in  trust  for  Griswold. 

And  whatever  amount  was  paid  in  the  process  of  substi- 
tuting C.  A.  as  creditor  and  trustee  in  place  of  J.  M.  A., 
and  for  the  final  conveyance  to  J.  O.  G.,  there  can  be  no 
doubt  but  that  the  husband  gave  the  direction  and  fur- 
nished the  money,  and,  therefore,  the  wife  now  holds  the 
property  in  trust  for  him. 

The  question  of  whether  the  conveyances  to  J.  M.  A.,  C. 
A.,  and  J.  O.  G.,  were  made  with  a  fraudulent  intent,  "is 
one  of  fact  and  not  law."  (Or.  Laws,  sec.  54.)  There  can 
be  no  doubt  that  such  was  the  intention,  so  far  as  the  exist- 
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ing  creditors  were  concerned;  bat  there  is  nothing  to  show 
that  they  were  made  with  such  specific  intention,  so  far  as 
the  plaintiff  is  concerned;  while  the  reasonable  inference 
is,  that  the  final  conveyance  to  the  wife  was  procured  by 
the  husband  with  the  intent  to  put  the  property  beyond  the 
reach  of  his  creditors,  existing  or  subsequent. 

But  the  conveyance  to  the  wife  by  0.  A.,  being  made 
upon  a  consideration  moving  from  the  husband,  she  took 
the  property  in  trust  for  him,  and  a  court  of  equity  will 
disregard  such  device  and  subject  it  to  the  claims  of  the 
husband's  creditors,  arising  at  any  time  daring  the  exist- 
ence of  the  trust  or  continuance  of  the  device,  as  fully  as 
though  it  stood  in  his  own  name.  {Doyle  v.  Sleeper,  1  Dana, 
636.) 

In  this  view  of  the  matter,  the  only  remaining  inquiry  is, 
was  the  conveyance  to  the  wife  intended  at  the  time  by 
Griswold  as  a  gift  to  or  post-nuptial  settlement  on  her,  or 
was  it  merely  a  convenient  device  for  putting  the  property 
where  he  might  enjoy  the  benefit  of  it  without  the  risk  of 
admitted  ownership — the  liability  of  its  being  taken  to 
satisfy  his  creditors,  existing  or  subsequent  ? 

At  the  date  of  the  conveyance,  Griswold  having  been  dis- 
charged from  his  debts  incurred  prior  to  his  bankruptcy, 
and  none  others  appearing  to  have  been  then  contracted, 
the  conveyance  to  her  of  the  property  as  an  actual  gift  or 
settlement  would  be  valid  as  against  his  subsequent  credit- 
ors— such  as  the  plaintiff.  And  the  absence  of  anything  to 
the  contrary — ^in  a  case  free  from  suspicion,  the  proper  in- 
ference would  be  that  the  wife  took  the  property  absolutely 
for  herself,  according  to  the  terms  of  the  conveyance.  {Dick 
V.  Hamilton,  1  Deady,  329.) 

But  it  is  not  claimed  on  the  part  of  the  defendants  that 
the  consideration  for  this  conveyance  was  a  present  gift  to 
the  wife,  but  only  that  it  was  the  payment  of  a  prior  debt 
due  from  the  husband  to  her,  the  existence  of  which  is  not 
only  not  proven,  but  actually  disproved. 

But  this  is  not  all;  the  evidence  is  more  than  convincing 
that  the  wife's  name  has  been  used  in  this  matter  by  Gris- 
wold from  the  beginning  simply  as  a  convenience  and  pro- 
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tectioD  against  contingencies  that  are  liable  to  occur  in  the 
life  of  a  speculating  adventurer,  without  actually  letting  go 
hia  hold  upon  the  premises,  and  that  the  possession,  con- 
trol, and  enjoyment  of  the  same  have  remained  with  him, 
with  her  knowledge  and  consent,  as  completely  as  though 
the  conveyance  from  0.  A.  had  been  made  directly  to  him- 
self. 

The  unexplained  failure  to  put  the  deed  to  the  wife  on 
the  record  for  nearly  eight  years  after  it  was  made,  and  the 
fact  that  it  was  not  made  public  and  recorded  until  the 
probable  effect  of  this  litigation  rendered  it  convenient  to 
assert  that  the  property  was  hers;  the  declarations  of  Gris- 
wold to  his  confidential  agent,  Mr.  Chester  N.  Terry,  a  wit- 
ness whose  long  and  favorably  known  residence  in  this  state 
the  court  must  take  notice  of,  to  the  effect  that  the  prop- 
erty was  in  fact  his  own;  that  it  had  been  put  into  the 
names  of  the  Adamses  merely  to  ward  off  the  claims  of  his 
New  York  creditors,  and  that  he  expected  to  get  it  into 
his  own  hands  soon;  the  failure  on  the  part  of  the  husband 
and  wife  to  give  a  credible  or  consistent  account  of  the 
transaction,  and  the  many  gross  and  palpable  contradic- 
tions and  absurdities  in  the  ones  given  by  the  former,  all 
point  with  certainty  to  the  conclusion  that  the  conveyance 
to  the  wife  was  procured  by  the  husband  upon  a  considera- 
tion moving  from  himself  and  for  his  own  benefit. 

The  plaintiff  also  insists  that  the  conveyances  to  C.  A. 
and  J.  O.  G.  were  not  legally  acknowledged,  and  therefore 
are  not  entitled  to  record,  and  that  for  this  reason  they  are 
void  as  against  the  lien  of  its  judgment,  irrespective  of  the 
intent  or  consideration  with  or  upon  which  they  were  made. 
In  support  of  this  proposition  section  268  of  the  civil  code 
is  cited,  which  provides  in  effect  that  a  conveyance  is  void 
as  against  the  lien  of  a  judgment  unless  recorded  within 
five  days  of  its  execntion,  as  provided  between  conveyances 
of  the  same  property  in  section  26  of  the  chapter  on  con- 
veyances.    (Or.  Laws,  518.) 

The  conclusion  already  reached  makes  it  unnecessary  to 
pass  upon  this  question.  But  as  the  conveyance  to  J.  M. 
A.  is  legal  in  form  and  duly  acknowledged  and  recorded. 


Diflt.  Or.]        United  States  v.  Gbiswold.  331 

1881.]  Opinion  of  the  Co«rtr— Deady,  J. 

and  therefore  passed  the  legal  title  from  W.  G.  G.  to  the 
former,  the  lien  of  the  judgment  afterwards  obtained  by  the 
plaintiff  against  the  latter  could  not  affect  the  premises,  and 
therefore  there  is  no  case  for  the  application  of  said  section 
268.    (See  In  re  Eetes,  6  Saw.  459.) 

It  is  also  claimed  by  the  plaintiff  that  the  conyeyanoes  in 
question  are  all  insufficiently  stamped  and  are  therefore 
void.  As  the  court  has  found  otherwise,  because  the  stamps 
placed  upon  them  were  sufficient  for  the  actual  ''  consid- 
eration" upon  which  they  were  made,  it  is  not  necessary  to 
decide  the  questions  made  in  this  connection. 

But  it  may  be  properly  suggested  that  the  provision  of 
the  internal  revenue  act  of  June  30, 1864  (13  Stat.  293,  sec. 
158),  which  declares  that  a  conveyance  not  duly  stamped 
^' shall  be  deemed  invalid  and  of  no  effect,"  applies  only  to 
cases  where  the  proper  stamp  is  omitted,  ^'  with  intent  to 
evade  the  provisions"  of  the  act,  with  intent  to  defraud 
the  government  of  the  stamp  duty,  and  such  fraudulent 
omission  must  be  alleged  where  it  is  sought  to  set  aside  or 
avoid  a  conveyance  on  this  account,  or  shown  on  the  trial 
if  the  question  arises  on  the  evidence.  (Campbell  v.  WUcoXy 
10  Wall.  421.) 

The  pleadings  in  this  case  are  silent  on  the  subject.  If 
the  plaintiff  intended  to  attack  the  validity  of  these  convey- 
ances on  this  ground,  he  should  have  made  the  proper  aver- 
ments in  his  bill.  Neither  was  the  question  made  upon  the 
production  and  proof  ot  the  record  of  the  conveyances  be- 
fore the  examiner. 

But  the  revenue  act  (13  Stat.,  sec.  152),  also  declares 
"  that  it  shall  not  be  lawful  to  record"  a  conveyance  not 
properly  stamped;  and  the  record  thereof  **  shall  be  utterly 
void,"  and  "  shall  not  be  used  in  evidence"  without  reference 
to  the  intent  or  circumstanced  with  or  under  which  the 
stamp  was  omitted. 

The  record  of  these  conveyances,  except  the  one  to  Jacobs> 
was  introduced  by  the  plaintiff,  and  the  latter  was  intro- 
duced by  the  defendant,  without  objection  on  this  ground, 
and  it  is  too  late  to  object  on  the  hearing  that  the  originala 
are  not  sufficiently  stamped. 
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Besides,  admitting  that  the  record  of  the  conveyance  to 
J.  M.  A.  is  void,  because  the  original  is  not  sufficiently 
stamped,  it  does  not  follow  that  the  original  is  void  also,  for 
that  depends  upon  the  intent  of  the  party  making  the  deed; 
nor  are  we  prepared  to  say  that  the  lien  of  the  plaintiff's 
judgment  would  prevail  over  this  unrecorded  conveyance,  if 
otherwise  valid,  under  the  operation  of  section  268  afore- 
said, unless  it  also  appeared  that  such  lien  was  taken  or  ac« 
quired  in  good  faith,  without  knowledge  or  notice  of  such 
prior  unrecorded  conveyance. 

Upon  this  point  the  plaintiff  cites  Beed  v.  Heirs  of  Austin^ 
9  Mo.  722;  Frothingham  v.  Stacker,  11  Id.  77;  Davis  v. 
Owensby,  14  Id.  170.  But  these  cases  turn  upon  the  pecul- 
iar statute  of  that  state,  and  do  not,  as  will  be  seen  by 
reference  to  Davis  v.  Owenshy,  177,  prefer  the  lien  of  a 
judgment  to  the  prior  unrecorded  deed,  but  only  the  deed 
of  the  purchaser  at  the  sale  on  the  execution  to  enforce  said 
judgment 

In  eqaity  a  judgment  creditor  has  not  been  regarded  as  a 
purchaser  in  the  sense  of  a  rule  which  prefers  the  right  of 
a  bona  fide  purchaser  for  a  valuable  consideration  to  a  prior 
title  under  an  unregistered  deed.  (Story^s  Eq.  Jur.,  sees. 
1502, 1603  a.) 

The  fact  that  the  conveyance  of  a  subsequent  purchaser, 
though  first  recorded,  is  not  allowed  by  the  analogous  section 
26  aforesaid  to  prevail  over  that  of  a  prior  purchaser,  un- 
less obtained  in  good  faith,  is  a  good  reason  why  a  court  of 
equity,  in  administering  and  construing  said  section  268, 
should  presume  that  the  legislature  in  enacting  it  did  not 
intend  to  make  a  conveyance  void  as  against  a  subsequent 
judgment  lien,  unless  the  latter  was  also  acquired  in  good 
faith. 

As  to  the  defendant  Bush,  there  is  no  equity  in  the  bill. 
Admitting  all  that  the  plaintiff  claims,  it  was  not  entitled  to 
the  rents  and  profits  before  the  filing  of  the  bill  and  the  ap- 
pointment of  the  receiver.  The  judgment  and  Hen  of  the 
plaintiff  only  gave  it  the  right  to  sell  the  property  free  from 
any  subsequent  incumbrances,  and  to  apply  the  proceeds  on 
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its  debt.  Ordinarily,  the  rents  and  profits  prior  the  sale  on 
a  judgment,  do  not  belong  to  the  jadgment  creditor,  nor  are 
they  in  any  way  affected  by  the  lien  of  it. 

In  this  case,  the  legal  title  being  in  the  wife  in  trust  for 
the  hasband  and  judgment  debtor,  the  plaintiff  is  compelled 
to  resort  to  a  suit  in  equity  to  subject  the  property  to  its 
judgment,  and  for  this  reason  may  claim  the  rents  and  prof- 
its from  the  commencement  of  its  suit  as  a  compensation  for 
the  delay  in  enforcing  the  judgment  caused  by  the  defend- 
ant putting  his  property  into  his  wife's  hands. 

It  appears  that  Mr.  Bush  collected  the  rents  of  the  prop- 
erty from  June  11,  1879,  until  December  1,  1879,  amount- 
ing to  two  thousand  six  hundred  and  eight  dollars,  as  the 
agent  of  Mrs.  Qriswold,  all  of  which  is  accounted  for  as  dis- 
bursed for  taxes,  repairs,  one  thousand  seven  hundred  and 
twenty-three  dollars  and  thirty-four  cent>s  paid  to  Qriswold 
by  order  of  Mrs.  Qriswold,  and  four  hundred  and  fifty-nine 
dollars  and  twenty-five  cents  on  hand,  subject  to  a  charge 
of  thirty-two  dollars  and  twenty-three  cents  commissions. 

There  must  be  a  decree  dismissing  the  bill  as  to  the  de- 
fendant Bush,  and  declaring  that  Jane  O.  Qriswold  holds 
the  legal  title  of  the  premises  as  the  trustee  and  for  the 
benefit  of  her  husband,  and  that  the  master  sell  the  prem- 
ises as  upon  execution  and  subject  to  the  lien  of  the  said  mort- 
gage to  the  board  of  school  land  commissioners,  and  apply 
the  proceeds  upon  the  judgment  of  the  plaintiff,  less  the 
costs  of  sale. 

Sawyer,  0.  J.,  concurring.  For  direct  evidence  to  estab- 
lish the  contested  facts  in  this  case,  we  are  compelled  to 
rely  mainly  on  the  testimony  derived  from  the  defendants, 
Qriswold  and  wife,  themselves^  The  other  testimony  chiefly 
bears  upon  the  probabilities  or  improbabilities  of  their  va- 
rious conflicting  statements,  and  tends  to  show  their  acts  in 
regard  to,  and  their  dealings  with,  the  subject-matter  of  the 
contest  from  the  date  of  the  conveyance  to  J.  M.  Adams  till 
the  present  litigation  was  moved.  From  the  various  con- 
flicting statements,  alone,  of  these  defendants,  made  at  dif- 
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fereot  times,  nnillastrated  by  the  sarroundiDg  circumstances 
and  their  acts  constitatiDg  a  part  of  the  res  gtstce,  shown  in 
part  by  other  evidence,  it  would  be  difficult  to  arrive  at  any 
satisfactory  conclusion  upon  the  facts  at  issue.  Whatever 
the  purpose  and  character  of  the  first  conveyance  from  Oris- 
wold  and  wife  to  J.  M.  Adams,  as  between  themselves,  may 
have  been,  I  am  satisfied,  after  a  careful  examination  and 
consideration  of  all  the  evidence  in  the  light  of  the  attend- 
ing circumstances,  and  the  whole  course  of  dealing  with  the 
property,  that  all  moneys  used  to  obtain  a  reconveyance  of 
the  title,  were  furnished  by  W.  C.  Griswold,  out  of  his  own 
funds  and  on  his  own  account;  that  the  title  was  taken  and 
held  in  the  name  of  Chester  Adams,  and,  subsequently,  of 
Mrs.  Griswold,  his  wife,  for  his  own  use  and  purposes;  that 
the  property  and  its  revenues  have  been  in  fact  as  ab- 
solutely under  his  dominion  and  control,  as  if  the  legal  title 
had  stood  in  him;  that  neither  the  property  nor  the  funds 
that  went  into  it,  were  ever  in  good  faith  given  to  Mrs.  Gris- 
wold by  her  husband  to  really  and  substantially  hold,  con- 
trol, and  enjoy  as  her  own  sole  and  separate  estate;  but,  on 
the  contrary,  that  the  legal  title,  with  her  consent  and  co- 
operation, was  placed  in  her,  and  so  held  and  employed  for 
defendant  W.  G.  Griswold's  own  uses  and  purposes;  and, 
although  the  legal  title  stands  in  the  name  of  Mrs.  Griswold^ 
that  she  holds  it  understandingly,  in  trust  for  the  use  and 
benefit  of  her  husband,  in  whom  has  ever  been  in  fact  the 
actual  control  and  beneficial  use,  until  it  was  likely  to  be- 
come liable  to  be  subjected  to  the  satisfaction  of  the  claim 
of  the  complainant  against  the  defendant,  W.  C.  Griswold, 
now  in  judgment. 

At  the  time  of  the  transaction  by  which  the  title  was 
passed  to  Chester  Adams  for  the  benefit,  as  is  claimed,  of 
the  wife,  Griswold  was,  at  least,  insolvent,  and  on  the  eve 
of  bankruptcy;  for  within  two  weeks  afterwards  his  petition 
in  bankruptcy  was  filed. 

It  is  highly  probable,  also,  from  the  course  and  character 
of  events,  that  he  was  either  embarrassed,  or  that  he  fore- 
saw approaching  embarrassment,  at  the  time  of  the  prior 
conveyance  to  James  M.  Adams.     Upon  a  consideration  of 
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all  the  oircum stances  appearing  in  the  case,  it  is  diffionlt  to 
believe  that  these  transactions,  and  especially  the  arrange- 
ment with  Chester  Adams  and  subsequent  conveyance  to 
Mrs.  Griswold,  were  not  made  in  actual  intentional  fraud 
of  the  rights  of  then  existing  creditors;  and  although  it  is 
not  probable  that  at  the  time  of  the  conveyance  to  Chester 
Adams,  or  even  when  the  title  was,  subsequently,  transferred 
by  his  representatives  to  Mrs.  Griswold  upon  payment  of  the 
amount  due  to  Chester  Adams'  estate  out  of  funds  furnished 
by  Griswold  to  his  wife,  Griswold  specially  contemplated 
by  that  means  defeating  the  collection  of  the  present  in- 
debtedness to  complainant,  which  did  not  then  exist;  yet  I 
cannot  resist  the  conclusion,  that  the  legal  title  was  given 
that  direction  with  the  intent  to  protect  the  property,  espe- 
cially from  any  demands  then  existing,  and  geuerally  from 
any  that  might  thereafter  arise  out  of  the  operations  and 
speculations  in  which  Griswold  was  engaged,  or  in  which 
he  might  thereafter  engage,  until  he  should  again  fully  re- 
cover his  lost  sound  financial  position.  All  the  circum- 
stances justify  the  belief  that  these  transactions  were  orig- 
inally made,  and  the  trusts  so  established  afterwards  kept 
continuously  on  foot  for  the  very  purpose  of  putting  and 
keeping  the  funds  used,  in  a  position,  where  the  property 
and  its  income  would  be  subject  to  Griswold's  control  and 
enjoyment,  without  being  subjected  to  the  payment  of  his 
existing  debts,  or  to  the  risks  of  his  subsequent  speculative 
operations;  or,  in  other  words,  for  the  purpose  of  putting 
himself  in  the  position  described  by  Mr.  Justice  Swayne, 
as  ''a  settler  purposing  to  throw  the  hazards  of  business 
in  which  he  is  about  to  engage  upon  others,  instead  of 
honestly  holding  his  means  subject  to  the  chances  of  those 
adverse  results  to  which  all  business  enterprises  are  liable.'* 
{Smith  V.  Voctges,  92  U.  S.  183.)  From  Griswold's  own 
statements  at  various  times,  and  to  different  persons,  dis- 
closed in  the  testimony,  it  would  seem  that  he  had  not  at 
any  time  since  his  bankruptcy  up  to  the  moving  of  this  con- 
troversy considered  himself  to  be  in  a  position  to  safely 
take  and  hold  this  property  in  his  own  name;  but  that  he 
contemplated  doing  so  when  the  proper  time  should  come. 
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The  moneys  which  the  complainant  is  now  seeking  to 
recover  were  obtained  by  Griswold  through  deliberate 
frauds  in  presenting  to,  and  procuring  payment  from,  the 
United  States,  of  false  and  unfounded  claims.  It  does  not 
appear  at  what  time  these  fraudulent  practices  first  com- 
menced, but  the  defendant,  Griswold,  seems  to  have  been 
engaged  in  the  business  of  purchasing  and  collecting  claims 
against  the  government  before  the  occurrence  of  the  trans- 
actions under  consideration.  A  party  who  could  knowingly 
and  deliberately  obtain  moneys  by  means  of  fraudulent 
practices,  such  as  those  resorted  to  by  Griswold  in  obtain- 
ing the  moneys  cavered  by  the  judgment  upon  which  this 
suit  is  based,  is,  certainly,  capable  of  resorting  to  fraudulent 
practices  to  cover  up  and  protect  property  already  acquired. 
The  whole  atmosphere  surrounding  the  transactions  now 
in  question  is  deeply  tainted  with  fraud;  and  this  condition 
of  things  tends  to  render  a  dishonest  purpose  highly  prob- 
able in  the  pretended  gift  of  Griswold  to  his  wife. 

The  maxim  noscUur  a  aociia  may  well  be  applied  to  this 
voluntary  settlement. 

Gould  I  be  satisfied,  as  I  should  be  glad  to  be,  that  the 
property  in  question  was  purchased  by  Mrs.  Griswold,  with 
her  own  separate  funds,  even  though  such  funds  had  been 
settled  upon  her  by  her  husband,  provided  they  were  set- 
tled in  good  faith,  as  her  sole  and  separate  property  at  a 
time  and  under  circumstances  which  would  legally  justify 
such  settlement,  it  would  be  my  duty  and  pleasure,  as  a 
judge  of  this  court,  to  protect  her  in  its  ownership  and  en- 
joyment. But  in  this  instance  the  evidence  does  not  appear 
to  present  such  a  case.  The  theory  of  the  defense  relied 
on,  and  the  testimony  and  answers  of  Griswold  and  wife  to 
support  it,  in  view  of  all  the  testimony  cannot  be  accepted 
as  entirely  true. 

There  are  remarkable,  and  to  my  mind,  irreconcilable 
discrepancies  in  the  several  statements  of  W.  C.  Griswold, 
made  under  oath  at  different  times,  as  to  the  consideration, 
purpose,  and  character  of  the  conveyances,  first  to  J.  M. 
Adams,  and  from  him  to  Chester  Adams,  and  as  to  the 
bonds,  claims,  etc.,  in  regard  to  which  he  was  called  upon 
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to  testify.  Changes  in  the  circumstances  seem  to  have  de- 
veloped new  recollections,  and  new  views;  and  the  theory 
now  relied  on  does  not  seem  to  have  been  fully  developed 
till  demanded  by  the  exigencies  of  the  defense  of  the  pres- 
ent suit. 

The  exact  truth  in  regard  to  these  matters  can  be  approx- 
imated only  by  considering  every  part  of  these  state- 
ments, conflicting  and  otherwise,  in  e  light  of  all  sur- 
rounding and  attending  circumstances.  This  I  have  care- 
fully attempted  to  do,  with  the  result  already  announced. 
Much  might  be  said  to  support  and  illustrate  the  conclu- 
sions reached,  but  I  do  not  deem  it  necessary,  nor  would  it 
be  profitable  to  again  go  over  the  field  already  so  well  cov- 
ered by  my  associate. 

On  the  grounds  indicated,  I  think  the  complainant  en- 
titled to  the  decree  ordered,  and  I  do  not  deem  it  necessary 
or  advisable  to  discuss  or  to  express  any  opinions  upon  the 
other  points  relating  to  stamps,  defective  acknowledgments, 
records,  etc.,  argued  by  counsel. 


Eu  Rice  v.  Maetin  &  Claek,  Defendants;  D, 
A.  Bender  &  Co.  et  al.,  Intervenors. 

CiEouiT  Court,  Distbict  of  Nevada. 
August  15,  1881. 

1.  Paktt  as  Witness  when  Opposite  Pabty  Dead. — In  the  courts  of  the 

United  States  there  can  be  no  exclusion  of  a  witness  on  the  ground  of 
interest  in  the  event  of  the  suit,  except  in  the  cases  directly  mentioned 
in  section  858,  Revised  Statutes  of  the  United  States,  i.  e.,  where  an  ex- 
ecutor, administrator,  or  guardian  is  a  party  such  as  that  judgment  may 
be  rendered  for  or  against  him. 

2.  Partnbbship. — Under  the  circumstances  of  this  case,  held  that  no  part- 

nership existed  between  the  plaintiff  and  B.  B.  Norton. 

Before  Sawteb,  Circuit  Judge,  and  Hilly£B,  District  Judge. 
The  facts  appear  in  the  opinions. 
Letoia  &  Deal,  for  plaintiff. 

22 
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C,  H.  BeVcnap,  for  defendants. 
Charlea  S.  Farian,  for  intervenors. 

HiLLYEB,  J.  The  plaintiff  claims  to  have  been  a  partner 
of  B.  B.  Norton,  in  his  lifetime,  in  a  band  of  cattle  known 
as  the  figure  2  cattle,  and  in  a  ranch  known  as  the  Dnck 
Flat  ranch.  The  main  question  is  whether  he  was  so  or 
not. 

Incidental  to  this  is  a  question  of  ^statutory  construction, 
involving  the  law  of  Nevada,  and  section  858  of  the  revised 
statutes  of  the  United  States. 

The  question  is,  whether  Bice  is  a  competent  witness  as 
to  transactions  between  himself  and  Norton — Norton  being 
dead.  Section  377  of  the  practice  act  of  Nevada  abolishes 
all  disqualifications  of  a  witness  ''  by  reason  of  his  interest 
in  the  event  of  the  action  or  proceeding  as  a  party  thereto 
or  otherwise"  (Gomp.  Laws,  sec.  1438);  and  section  379 
as  amended,  provides,  that  "  no  persou  shall  be  allowed  to 
testify  under  the  provisions  of  section  377  when  the  other 
party  to  the  transaction  is  dead."     (Statutes  1879,  p.  49.) 

Section  858  of  the  revised  statutes  of  the  United  States 
enacts  that  ''in  the  courts  of  the  United  States  no  witness 
shall  be  excluded  *  *  *  in  any  civil  action  because  he 
is  a  party  to,  or  interested  in,  the  issue  tried.  *  *  *  In 
all  other  respects  the  laws  of  the  state  in  which  the  court 
is  held  shall  be  the  rules  of  decision  as  to  the  competency 
of  witnesses  in  the  courts  of  the  United  States."  These 
are  the  provisions  of  law  in  force,  and  the  defendants  ob- 
ject to  the  testimony  of  Bice  on  the  ground  that  Norton,  the 
other  party  to  the  transaction,  is  dead.  At  common  law  a 
witness  was  disqualified  who  was  either  a  party  to  the 
action  or  interested  in  the  event  of  the  suit.  Section  377 
removed  that  disqualification.  Under  that  section  every 
person  directly  interested  in  the  suit  as  a  party  or  other- 
wise is  competent.  The  object  of  the  section  was  to  en- 
large £he  competency  of  witnesses — to  increase  the  num- 
ber of  cases  in  which  a  witness  could  testify,  and  it  had 
diat  effect.     Then  follows  the  limitation  in  section  379, 
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**No  person  shall  be  allowed  to  testify  wnder  the  pro- 
visions of  section  377 :'    *    *    ♦ 

The  only  persons  rendered  competent  by  section  377  were, 
for  our  purposes,  persons  who  before  had  been  disqualified 
by  reason  of  interest  in  the  event  of  the  action  or  proceed- 
ing. It  must  be  some  person  rendered  competent  by  sec- 
tion 377,  not  so  before,  upon  whom  the  restriction  in  section 
379  must  be  placed.  In  other  words,  the  witness  disquali- 
fied by  section  379  must  be  Bome  person  who  had  an  inter- 
est in  the  event  of  the  action. 

It  could  not  haye  been  the  intention  of  the  legislature  to 
narrow  the  competency  of  witnesses  where,  before  the 
adoption  of  section  377,  they  had  been  competent — the 
reference  to  that  section  in  section  379  forbids  that  idea. 
**  Party  to  the  transaction*'  must,  therefore,  be  referred  to 
a  person  who  has  some  interest  in  the  event  of  the  action  as 
a  party  thereto  or  otherwise.  And  section  379  must  be 
read  as  if  the  language  were  '*  when  the  other  party  [being 
a  person  who  has  an  interest  in  the  event  of  the  action  or 
proceeding  as  a  party  thereto  or  otherwise]  to  the  trans- 
action is  dead.'*  But  by  section  868  of  the  revised  statutes 
of  the  United  States  no  person  is  to  be  excluded  because 
he  is  a  party  to  or  interested  in  the  issue  tried,  with  but  one 
proviso,  viz. :  '*  That  in  actions  by  or  against  executors,  ad- 
ministrators, or  guardians,  in  which  judgment  may  be  ren- 
dered for  or  against  them,  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  transaction  with,  or  state- 
ment by  the  testator,  intestate,  or  ward,  unless  called  to 
testify  thereto  by  the  opposite  party,  or  required  to  testify 
thereto  by  the  court." 

This  proviso  does  not  embrace  this  ease.  The  state  stat- 
utes are  to  be  rules  of  decision  only  in  cases  where  the  con- 
stitution, treaties,  and  statutes  of  the  United  States  do  not 
otherwise  provide.  When  they  do  otherwise  provide,  the 
state  laws  cease  to  be  of  force.  To  illustrate  by  so  much 
as  fits  this  case:  No  witness  is  to  be  excluded  because  he  is 
a  party  to  the  issue.  This  is  broad  enough  to  cover  every 
case  in  which  a  party  is  offered  as  a  witness,  and  the  objec- 
tion is  on  the  ground  of  interest,  as  I  have  endeavored  to 
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show  it  mnst  be  in  this  case.  When  we  look  for  any  excep- 
tion, we  find  that  there  is  none  except  in  cases  in  which  the 
snit  is  brought  bj  an  administrator,  executor,  or  guardian, 
which  is  not  this  case — there  being  no  administrator,  exec- 
utor, or  guardian  as  a  party  in  the  case.  It  seems  to  me 
that  in  reading  section  858,  counsel  for  the  defendants  has 
taken  the  exception  in  the  proviso  for  the  rule.  *'In  the 
courts  of  the  United  States  no  witness  shall  be  excluded 
because  he  is  a  party.'*  This  is  the  rule  with  this  proviso, 
Provided,  That  in  actions  by  or  against  executors,  adminis- 
trators, or  guardians,  neither  party  shall  be  allowed  to  tes- 
tify against  the  other,  and  so  the  court  held  in  PoUer  v. 
Bank,  26  Int.  Rev.  Rec.  403.  "We  have  seen,"  says  the 
court  in  Pottery.  Bank,  'Hhat  the  existing  statutes  of  the 
United  States  do  otherwise  provide  in  that  they  forbid  the 
exclusion  of  a  witness  upon  the  ground  that  he  is  a  party 
to,  or  interested  in,  the  issue  in  any  civil  action  whatever 
pending  in  a  federal  court,  except  in  a  certain  class  of 
actions  which  do  not  embrace  the  one  now  before  us.** 

In  Liicas  v.  Brooks,  18  Wall.  436-453,  the  court  says: 
'^Undoubtedly  the  act  of  congress  has  cut  up  by  the  roots 
all  objections  to  the  competency  of  a  witness  on  account  of 
interest.  But  the  objection  to  a  wife's  testifying  on  behalf 
of  her  husband  is  not  and  never  has  been  that  she  has  any 
interest  in  the  issue  to  which  he  is  a  party.  It  rests  solely 
on  public  policy.     To  that  the  statute  has  no  application." 

In  this  latter  case  the  deposition  of  the  wife  was  refused, 
and  in  Packet  Company  v.  Glough,  20  Wall.  628,  537,  it  was 
received  because  the  statute  of  Wisconsin  made  the  wife  a 
competent  witness. 

Thus  showing  that  the  supreme  court  do  not  regard  the 
law  of  congress  as  in  any  way  affecting  the  competency  of 
married  women,  but  leaves  that  to  rest  where  it  did  before. 

Both  matters  rest  alike  on  public  policy — neither  on  in- 
terest. When  the  laws  of  the  United  States  speak,  they 
are  controlling.  Says  the  court  in  the  latter  case:  "Now, 
the  competency  of  parties  as  witnesses  in  the  federal 
courts  depends  on  the  act  of  congress  in  that  behalf  passed 
in  1864,  amended  in  1866,  and  codified  in  the  revised  stat- 
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tites,  section  858.  It  is  not  derived  from  the  statute  of 
OhiOy  and  is  not  sabject  to  the  conditions  and  qualifications 
imposed  thereby.  The  only  qualifications  which  congress 
deemed  necessary,  are  expressed  in  the  act  of  congress; 
and  the  admission  in  evidence  of  previous  communications 
to  counsel,  is  not  one  of  them.*"  This  is  very  strong,  and 
fully  warrants  us  in  admitting  the  testimony  of  the  plaint- 
iff, Bice,  in  this  case. 

Coming  now  to  the  facts,  there  is  nothing  in  the  testi* 
mony  of  any  of  the  plaintiff's  witnesses,  or  in  Norton's  let- 
ter, inconsistent  with  the  theory  of  the  defendants,  that 
the  purchase  of  the  cattle  and  ranch  was,  in  fact,  nego- 
tiated by  and  through  Bice  on  joint  account,  but  was  given 
up  for  lack  of  funds  to  carry  out  the  bargain.  All  agree 
that  the  final  delivery  did  not  take  place  until  June  5, 1876. 

At  that  date.  Bice  says  he  was  half  satisfied  that  Norton 
denied  his  interest;  yet  he  never,  according  to  his  own 
story,  had  any  distinct  understanding  with  Norton  in  his 
lifetime.  After  his  death,  he  comes  forward  to  claim  a 
half  interest  in  the  ranch,  cattle,  and  increase. 

In  legal  contemplation,  to  be  Aa^  satisfied  is  to  be  put 
on  inquiry,  and  to  know,  definitely,  one  way  or  the  other. 
Bice,  therefore,  knew  that  Norton  denied  his  interest  in 
June,  1875.  Bice  says,  at  page  52 of  his  testimony,  ''From 
the  summer  of  1876,  until  Norton's  death,  Norton  and  I 
transacted  the  business  of  partnership  as  follows,  we  con- 
sulted," etc.;  which  means,  if  anything,  that  Norton  recog- 
nized him  as  having  an  interest;  yet  farther  on,  at  page  82 
et  8€q.,  he  confesses  that  he  was  completely  shut  out  from 
any  management  of  the  alleged  partnership  property,  and 
half  believed  that  Norton  denied  his  rights,  as  early  as 
June,  1875.  When  the  defendants  assert  that  Bice  gave  up 
the  contract  because  he  had  not  enough  money  to  perform 
it,  he  has  no  trouble  in  showing,  by  himself  and  other  wit- 
nesses, that  he  had  a  large  amount  (between  twenty  and 
thirty  thousand  dollars'  worth)  of  property;  when,  on  the 
other  hand,  he  is  asked  to  explain  why  he  did  not  move  in 
this  matter  during  Norton's  lifetime,  and,  at  least,  have  a 
perfect  understanding  with  him,  he  says  he  was  too  poor  to 
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bring  a  suit  and  do  jastiee  to  his  creditors;  that  being  half 
satisfied  Norton  denied,  or  woald  deny  his  interest,  if  he 
approached  him  on  the  sabject,  he  never  said  anything  to 
him. 

For  a  third  reason  or  excuse  for  his  laches  he  sajrs,  at 
page  56,  ''Mr.  Norton  always  held  ont  to  me  that  he  wonld 
soon  be  able  to  settle  accounts,"  i.  e.,  partnership  accounts. 
If  he  believed  that  Norton  denied  his  partnership  interest, 
as  he  must,  he  could  not  have  had  any  genuine  belief  that 
he  would  settle. 

One  Albert  Shuler  testifies  that  at  the  time  Bice  bought 
into  the  Tommy  Smith  place  and  cattle,  he  made  arrange- 
ments with  him  to  furnish  unbroken  cows  to  run  a  dairy,  on 
the  strength  of  which  he  rented  a  dairy-house  and  fenced  a 
calf-pen;  and  his  failure  to  furnish  the  c6ws  as  agreed,  was 
a  great  disappointment  and  loss. 

When  this  is  compared  with  those  portions  of  the  testi- 
mony of  Bice,  in  which  he  seeks  to  convey  t}ie  idea  that  he 
did  not  know  positively  that  Norton  denied  his  interest  in 
the  cattle,  it  will  appear  very  strange  that  he  should  have 
subjected  himself  to  such  loss,  and  disappointment  to  his 
friend,  without  so  much  as  asking  Norton  for  cows  enough 
to  start  Shuler*s  dairy.  But  it  is  plain  from  all  the  testi- 
mony of  Bice  that  he  was  well  enough  satisfied  that  Norton 
did  not  regard  him  as  his  partner,  at  least  after  June  5, 1875. 

If  at  that  date  the  plaintiff  had  been  ready  to  comply  with 
his  part  of  the  partnership  agreement,  and  Norton  refused, 
plaintiff  would  have  had  his  action  then  for  a  breach  of  that 
agreement.  Instead  of  suing,  then,  he  waits  four  years  and 
sees  Martin  and  Clark,  taking  an  interest  with  Norton,  dur- 
ing all  that  time.  In  addition,  Dwelly  takes  an  interest,  and 
after  the  intervenors  have  loaned  Norton  seven  thousand 
dollars,  and  taken  these  figure  2  cattle  as  security,  and  after 
Norton  is  dead,  he  sues  for  his  half  interest  in  the  ranch^ 
cattle,  and  increase. 

No  sufficient  reason  is  given  for  this  delay,  and  for  all 
these  unnecessary  complications  of  interests.  The  duty  of 
the  plaintiff  on  the  fifth  day  of  June,  1875,  was  plain.  When 
he  mistrusted  that  Norton  was  denying  his  interest  in  the 
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partnership,  he  should  have  had  an  understanding  with  him 
at  onoe.  Had  he  broached  the  subject  to  Norton  at  that 
time,  he  would  have  learned  that  Norton  did  deny  his  inter- 
est, and  that  he  had  a  right  of  action  against  him  for  a 
breach  of  his  partnership  agreement,  in  which,  if  he  proved 
the  breach,  he  could  have  recovered  such  damages  as  could 
have  been  proved  at  that  time.  But  it  seems  inequitable  to 
permit  him  to  lie  by  for  four  years,  all  the  time  under  a  be- 
lief that  he  was  not  recognized  as  a  partner  by  Norton, 
until  time  has  obscured  every  fact  with  doubt  and  Norton 
is  dead.  (Elmendarf  v-  Ihylor,  10  Wheat.  168;  6  Pet.  66.) 
To  the  case  as  made  by  Bice  a  full  defence  has  been 
proved.  It  is  not  denied  that  Bice,  the  plaintiff,  negotiated 
the  trade  as  related  by  Smith  in  his  deposition.  But  the 
claim  is  that  in  January,  1875,  he  withdrew  from  the  ar- 
rangement and  gave  up  the  cattle  to  Norton,  with  the  un- 
derstanding that  if  he  could  arrange  his  money  matters  so  as 
to  be  able  to  bear  his  share  of  the  cost,  he  should  be  taken 
back;  but  that  he  never  was  able  to  do  so.  In  support  of 
this  they  show  by  Smith,  the  owner  of  the  cattle,  that  after 
Bice  had  negotiated  for  the  cattle,  in  the  fall  of  1874,  he 
came  to  his  place  with  Norton  and  Martin  in  January,  1876, 
*and  that  Norton  took  him  aside  and  told  him  that  Bice  was 
in  trouble  about  some  sheep,  and  that  he  (Norton)  would 
take  the  cattle  in  his  own  name  with  the  consent  of  Bice; 
and  that  after  this  he  considered  Bice  was  not  in  the  trade. 
Nor,  except  as  to  some  cattle  paid  for  in  1874,  does  it  ap- 
pear that  Bice  ever  had  anything  to  do  with  the  cattle  or 
rauch  after  January,  1875.  His  conduct,  at  this  time,  is  all 
in  corroboration  of  the  truth  of  Smith's  statement.  And 
thence  on  until  June  2,  1879,  when  he  serves  his  notice  on 
defendants,  claiming  a  half  interest,  he  does  nothing  which 
indicates  that  he  is  a  joint  owner,  or  believed  he  was.  He 
does  not  act  like  an  owner.  It  is  not  probable  that  Norton 
would  take  the  occasion  when  Bice  was  there  to  tell  Smith 
what  he  did  unless  Bice  had  in  fact  given  his  consent.  It 
may  be  readily  inferred  from  the  deposition  of  Smith  that 
Norton,  Bice,  and  Martin  came  to  Smith's  ranch  for  the 
purpose  of  getting  the  consent  of  Smith  to  the  withdrawal 
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of  Bice,  and  that  what  was  said  by  Norton  to  Smith  was 
but  a  continuance  of  some  former  conversation.  This  tes- 
timony of  Smith's  touching  any  conversation  with  Norton 
out  of  the  hearing  of  Bice  is  objected  to,  but  it  would  be 
admissible  upon  the  point,  whether  Bice  did  or  did  not  as- 
sent to  Norton's  taking  the  cattle,  as  a  circumstance  tend- 
ing to  show  that  he  did  assent.  But  be  this  as  it  may, 
Bice's  conduct  at  the  time  of  the  final  delivery  is  a  confir- 
mation of  the  truth  of  the  testimony  that  he  had  given  up 
his  interest  in  the  property.  His  inquiry  of  Smith  whether 
Norton  had  said  anything  to  him  about  taking  him  back, 
and  his  yielding  possession  and  control  of  everything  to 
Norton  and  Martin  &  Clark,  and  asserting  no  claim,  are 
all  circumstances  hard  to  explain  on  any  theory  of  owner- 
ship in  Bice. 

Mr.  Dwelly  may  be  interested  in  this  suit,  but  it  is  not 
easy  to  see  how.  Bice,  as  a  partner  of  Norton,  it  would 
seem,  can  have  no  remedy  for  Norton's  dealings  with  the 
partnership  property,  except  against  him  in  the  absence  of 
fraud  or  collusion.  Dwelly's  testimony,  corroborated  by 
the  other  circumstances,  and  by  the  testimony  of  Welsh, 
ought  to  outweigh  that  of  Bice.  Dwelly  testifies  that  Bice 
did  tell  him,  in  his  butcher-shop  at  Beno,  that  he  had  been 
obliged  to  give  up  the  Tom  Smith  trade.  Welsh  testifies 
that  he  told  him  the  same  thing,  but  could  get  the  cattle 
back  if  he  could  get  money  to  work  with.  The  defendants 
have  answered  the  criticisms  of  plaintiff  on  the  testimony  of 
Dwelly,  and  have  explained  perfectly  why  he  testified  more 
fully  when  he  testified  for  the  defendants  than  when  he  tes- 
tified for  the  intervenors.  The  testimony  was  taken  for  the 
intervenors  Septembers,  1880;  for  the  plaintiff  from  Jan- 
uary 5  to  -8,  1881;  and  for  the  defendants,  from  January 
21  to  26,  1881. 

The  bill  must  be  dismissed,  with  costs  to  defendants; 
the  intervenors  to  have  the  relief  prayed. 

Sawyer,  Circuit  Judge.  The  question  as  to  the  compe- 
tency of  Bice's  testimony  being  an  important  one,  I  desire 
to  add  some  observations  to  those  made  by  my  associate. 
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Bice  is  a  party  to  the  suit;  and,  also,  to  the  transaction 
in  issue  alleged  to  have  been  had  between  him  and  Norton 
in  the  lifetime  of  the  latter,  under  whom  the  opposite  par- 
ties claim  title.  For  the  purposes  of  the  decision,  I  shall 
assume,  without  deciding  the  point,  that  the  opposite  par- 
ties to  Bice,  being  successors  in  interest  to  Norton,  who  is 
deceased,  are  *^  representatives  of  a  deceased  person,"  within 
the  meaning  of  the  statute  of  Nevada,  as  amended  in  1879. 
(Stat.  Nev.  1879,  49.)  The  question,  then,  is,  whether  the 
statutes  of  the  United  States  have  an  express  direct  pro- 
vision upon  which  the  competency  of  Bice  depends,  or 
whether  the  case  falls  within  those  provisions  of  the  United 
States  statutes  which  make  the  competency  depend  upon 
the  statute  of  Nevada  upon  the  subject.  The  testimony 
was  incompetent  at  common  law,  because  Bice  is  a  party  to 
the  suit,  and  interested  in  the  controversy. 

If  his  testimony  is  competent,  then,  it  is  because  some 
statute  of  the  United  States  makes  it  so  directly  by  some 
express  provision  applicable  to  the  case,  or,  indirectly,  by 
making  the  competency  depend  upon  some  statute  of  Ne- 
vada rendering  it  competent.  If  the  competency  is  referred 
to  the  statute  of  Nevada,  and  governed  by  that,  then,  upon 
the  assumption  stated,  the  testimony  is  inadmissible,  under 
the  section  referred  to-^the  opposite  party  being  the  "  rep- 
resentative of  a  deceased  person.**  Section  868  of  the  re- 
vised statutes  of  the  United  States  applicable  to  the  case, 
reads  as  follows:  "In  the  courts  of  the  United  States  no 
witness  shall  be  excluded  in  any  action  on  account  of  color, 
or  in  any  civil  action  because  he  is  a  party  to  or  interested 
in  the  issue  tried:  Provided,  That  in  actions  by  or  against 
executors,  administrators,  or  guardians,  in  which  judgment 
may  be  rendered  for  or  against  them,  neither  party  shall  be 
allowed  to  testify  against  the  other,  as  to  any  transaction 
with,  or  statement  by,  the  testator,  intestate,  or  ward,  un- 
less called  to  testify  thereto  by  the  opposite  party,  or 
required  to  testify  thereto  by  the  court.  In  all  other  re- 
spects, the  laws  of  the  state  in  which  the  court  is  held  shall 
be  the  rules  of  decision  as  to  the  competency  of  witnesses 
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in  the  coarts  of  the  United  States  in  trials  at  common  law, 
and  in  equity  and  admiralty." 

The  competency  of  Biceps  testimony  depends  apon  the 
construction  of  the  words  **  in  all  other  respects,"  etc.,  of  the 
last  clanse  in  its  relation  to  the  rest  of  the  section.  Do 
they  refer  to  the  proviso  immediately  preceding,  or  to  the 
main  provision  of  the  section,  as  limited  by  the  proviso  ? 
Although  the  statute  has  been  in  some  instances  uncon- 
sciously changed  in  the  revision,  this  was  unintentional,  as 
the  revisers  were  required  to  express  in  the  revision  in  a 
concise  form  the  statutes  as  they  before  stood;  and  they, 
doubtless,  in  all  cases  contemplated  carrying  out  the  inten- 
tion as  expressed  in  the  statute  authorizing  the  revision. 

Where  there  is  any  ground  for  doubt  as  to  the  meaning 
of  a  provision  of  the  revised  statutes,  an  examination  of 
the  statutes  as  they  stood  before  the  revision  will  often 
render  the  meaning  clear.  In  all  cases  where  the  revision 
will  bear  a  construction  in  harmony  with  the  statutes  as 
they  before  stood,  that  construction  should  be  adopted. 
The  first  act  passed  by  Congress  touching  this  question 
was  that  of  1862,  which  is  as  follows: -''The  laws  of  the 
State  in  which  the  court  shall  be  held,  shall  be  the  rules  of 
decision  as  to  the  competency  of  witnesses  in  the  courts  of 
the  United  States  in  trials  at  common  law,  in  equity  and 
admiralty."    (12  Stat.  688,  689.) 

This  left  the  whole  question  to  be  determined  by  the 
State  statute,  and  under  this  statute,  on  the  assumption 
stated.  Bice's  testimony  would  be  clearly  inadmissible 
under  the  amended  statute  of  Nevada  before  cited.  Bice 
being  a  party,  and  ''the  opposite  party"  being  the  ''repre- 
sentative of  a  deceased  person,"  etc.  The  next  statute  of 
the  United  States  touching  the  question  is  found  as  an  in- 
congruous appendage  to  section  3  of  an  appropriation  act 
of  1864,  and  reads  as  follows:  "  Provided  that  in  the  courts 
of  the  United  States  there  shall  be  no  exclusion  of  any  wit- 
ness on  account  of  color,  nor  in  civil  actions  because  he  is 
a  party  to  or  interested  in  the  issue  tried."     (13  Stat.  351.) 

This  is  broad  in  its  terms,  and  without  exception  in  the  case 
of  any  party  in  interest.     Clearly,  under  this  provision.  Bice 
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ooald  not;  be  excluded.  This  provision  limits  the  operation 
of  the  provisions  of  the  act  of  1862.  So  that  the  two  sec- 
tions taken  together  would  read  as  follows:  ''  The  laws  of 
the  state  in  which  the  court  is  held  shall  be  the  rules  of 
decision  as  to  the  competency  of  witnesses  in  the  courts  of 
the  United  States,  in  trials  at  common  law,  in  equity,  and 
admiralty/'  **  provided,  that  in  the  courts  of  the  United 
States  there  ahaU  be  no  eoix)lti9ion  of  any  witness  *  ^  * 
in  civil  actions  because  he  is  a  party  to  or  interested  in  the 
issue  tried."  Under  the  statute  as  it  thus  stood,  the  laws 
of  Nevada  excluding  a  party  where  the  opposite  party  is  the 
representative  of  a  deceased  person,  is  not  adopted,  and 
such  party  is  a  competent  witness  under  the  direct  provision 
of  the  act  of  congress.  The  next  act  of  congress  was  that 
of  1865,  which  provides,  "  that  in  actions  by  or  against 
executors,  administrators,  or  guardians,  in  which  judgment 
may  be  rendered  for  or  against  them,  neither  party  shall  be 
allowed  to  testify  against  the  other  as  to  any  transaction 
with,  or  statement  by  the  testator,  intestate,  or  ward,  unless 
called  to  testify  thereto  by  the  opposite  party,  or  required 
to  testify  thereto  by  the  court." 

This  was  but  a  limitation  put  upon  the  sweeping  provi- 
sion of  the  act  of  1864,  last  cited,  which  admitted  parties 
under  all  circumstances  to  testify,  and  the  limitation  only 
embraces  the  case  of  '^executors,  administrators,  or  guar- 
dians." It  does  not  reach  "the  representatives  of  a  de- 
ceased person."  Hence  as  to  such  party  the  statute  as  it 
before  stood  remains  unchanged,  so  that  on  adding  this 
further  proviso  to  the  statute  as  it  before  stood,  Rice  is 
still  a  competent  witness.  Thus  the  statute  stood  at  the 
date  of  the  revision  when  all  these  three  statutes  were  car- 
ried into  section  858  of  the  revised  statutes.  Instead  of 
placing  the  first  act  adopting  the  state  law  first  in  the  sec- 
tion, it  was  placed  last,  next  following  the  proviso,  but 
without  any  intention  of  changing  the  meaning,  so  that  the 
principal  clause  in  section  858  of  the  revised  statutes  and 
its  proviso  is  merely  a  limitation  upon  the  act  of  congress 
first  passed,  as  stated,  adopting  the  laws  as  to  competency 
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of  witnesses  expressed  in  a  little  different  form  in  the  last 
clause  of  said  section. 

Under  this  direct  provision  of  the  United  States  statute, 
therefore,  the  testimony  of  Bice  is  admissible.  From  the 
foregoing  it  will  be  seen  that  the  general  rnle  in  civil  actions 
now,  as  before  the  revision,  is  that  the  laws  of  the  state  as 
to  the  competency  of  witnesses,  govern,  except  that  the 
state  laws  excluding  witnesses  on  account  of  color,  and  laws 
affecting  the  competency  of  parties  in  interest  to  the  issue 
to  be  tried,  are  inapplicable.  The  competency  of  such  wit- 
nesses depends  wholly  upon  the  direct  provisions  of  the 
United  States  statutes. 

Upon  the  facts  and  other  points  discussed,  and  as  to  the 
decree  ordered,  I,  also,  concur  with  the  district  judge. 


E.  Detbick  et  al.  V.  R.  Balfour  et  al, 

CiBGurr  Court,  Distriot  of  Galifobkia. 
August  22,  1881. 

1.  Chanob  in  Duties. — In  a  contract  for  the  purchase  of  goods  to  arrive 

from  Calcntta,  it  was  provided:  '*Any  change  in  duties  to  be  for  or 
against  purchasers."  After  the  making  of  the  contract,  and  before  the 
payment  of  the  duties,  the  Secretary  of  the  Treasury,  in  pursuance  of 
section  3564  of  the  revised  statutes,  proclaimed  a  reduction  in  the  value 
of  the  rupee,  being  the  currency  in  which  the  invoices  were  made  out 
(R.  S.  2828),  in  consequence  of  which  change  in  the  value  of  the  rupee, 
the  amount  of  the  duties  required  to  be  paid  was  diminished:  Htldf  that 
the  *' change  in  duties"  provided  for  in  the  contract,  is  a  change  in  the 
rale  of  duties  prescribed  by  law,  and  not  a  change  in  the  aggregate 
amount  of  duties  incidentally  resulting  from  a  change  in  the  value  of  the 
rupee. 

2.  Statutes  Construed.— Sections  2838,  2906,  3473,  and  3564  of  the  revised 

statutes  of  the  United  States  construed. 

Before  Sawyer,  Circuit  Judge. 

On  November  14,  1879,  the  plaintiffs  and  the  defendants 
interchangeably  entered  into  the  following  contract: 

*' San  Francisco,  ) 

204  California  Street,  November  14,  1879.  J 

''I  have  this  daj  sold  to  Messrs.  E.  Detrick  &,  Co.,  on 
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aoconnt  of  Messrs.  Balfour,  Guthrie  &  Oo.,  five  hniiclred 
thonsaDd  (500,000)  standard  twenty-two  by  thirty-six  grain 
sacks,  ex  Evelyn^  from  Calcutta,  at  the  duty-paid  price  of 
nine  and  five  eighths  cents  (9f  cents)  each,  United  States 
gold  coin,  on  delivery  in  good  order  and  condition  on  the 
fifteenth  day  of  May  next.  Marks  and  numbers  to  be  de- 
clared on  receipt  of  invoice,  and  allowance  on  damaged 
bales  (if  any),  failing  a  satisfactory  adjustment,  to  be  sub- 
mitted to  arbitration.  Contract  void,  should  vessel  not  ar- 
rive by  or  on  the  15th  of  May,  1880.  It  is  at  sellers' 
option  on  or  before  Ist  prox.  to  change  the  character  of 
this  contract  to  positive  delivery  at  nine  and  three  quarters 
cents  (9f  cents)  each,  for  the  first  day  of  June. 

"Approved:  Balfour,  Guthrie  &  Co. 

**  Wilson  White,  Broker. 

"  Any  change  in  duties  to  be  for  or  against  puchasers.  B., 
G.  &  Co.,  by  K.  B." 

All  the  material  facts  of  the  case,  except  the  testimony  as 
to  the  meaning  attributed  by  the  merchants  of  San  Fran- 
cisco to  the  memorandum  at  the  foot  of  the  contract,  ''any 
change  in  duties  to  be  for  or  against  purchasers,"  are  con- 
tained in  a  stipulation  filed  in  the  cause. 

The  duty  on  the  bags  mentioned  in  the  contract  was,  at 
the  time  when  it  was  entered  into  by  the  respective  parties, 
40  per  cent,  ad  valorem.  This  rate  of  duty  has  never  been 
changed. 

Sections  2838  and  3564  of  tlie  revised  statutes  of  the 
United  States  provide  as  follows: 

"  Section  2838.  All  invoices  of  merchandise  subject  to 
a  duty  ad  valorem  shall  be  made  out  in  the  currency  of  the 
place  or  the  country  from  whence  the  importation  shall  be 
made,  and  shall  contain  a  true  statement  of  the  actual  cost 
of  such  merchandise  in  such  foreign  currency  or  currencies, 
without  any  respect  to  the  value  of  the  coins  of  the  United 
States,  or  of  foreign  coins  by  law  made  current  within  the 
United  States,  in  such  foreign  place  or  country." 

"Section  3564.  The  value  of  foreign  coin  as  expressed  in 
the  money  account  of  the  United  States  shall  be  that  of  the 
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pure  metal  of  such  coin  of  fltandard  value;  and  the  values 
of  the  standard  eoins  in  circulation  of  the  various  nations 
of  the  \rorld  shall  be  estimated  annually  by  the  director  of 
the  mint,  and  be  proclaimed  on  the  first  day  of  January  by 
the  secretary  of  the  treasury." 

The  merchandise,  which  was  the  subject  of  the  foregoing 
contract,  was  purchased  in  Calcutta,  and  the  invoice  value 
thereof  was  made  out  in  rupees,  the  currency  of  that  place. 

The  value  of  the  rupee  in  the  currency  of  the  United 
States,  on  the  fourteenth  day  of  November,  1879,  the  time 
of  making  the  contract,  was,  as  proclaimed  by  the  secretary 
of  the  treasury  on  the  first  day  of  January,  1879,  forty-four 
and  four  tenths  cents. 

The  value  of  the  rupee  in  the  currency  of  the  United 
States,  at  the  time  when  said  merchandise  was  imported 
into  the  United  States,  and  entry  thereof  made  at  the  office 
of  the  collector  of  customs  for  the  port  of  San  Francisco, . 
which  was  after  the  first  day  of  January,  1880,  was,  as  pro- 
claimed by  the  secretary  of  the  treasury  on  the  first  day  of 
January,  1880,  thirty-niue  and  seven  tenths  cents. 

The  dutiable  value  of  the  merchandise  was,  therefore,  as- 
certained by  reducing  the  invoice  valuation  in  rupees  to  the 
currency  of  the  United  States  at  the  rate  of  thirty-nine  and 
seven  tenths  cents  per  rupee.  The  full  amount  of  duties  on 
the  merchandise,  estimated  on  the  value  of  the  rupee  at 
thirty-nine  and  four  tenths  cents,  was  nine  thousand  four 
hundred  and  sixty-six  dollars,  which  was  the  amount  actu- 
ally paid.  If  the  duties  had  been  estimated  on  the  value 
of  the  rupee  at  forty -four  and  four  tenths  cents,  as  pro- 
claimed by  the  secretary  of  the  treasury,  January  1,  1879, 
they  would  have  amounted  to  ten  thousand  five  hundred 
and  eighty-seven  dollars  and  twenty  cents. 

The  difference  in  the  amount  of  duties,  arising  from  the 
above-mentioned  difference  in  the  value  of  the  rupee  in  the 
currency  of  the  United  States,  was,  therefore,  one  thousand 
one  hundred  and  twenty-one  dollars  and  twenty  cents.  It 
is  to  recover  this  amount  that  the  present  action  is  broaght 
by  E.  Detrick  &  Co.,  the  purchasers  of  the  goods. 
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Bhodes  &  Barstow,  for  plaintiffs. 

WUliam  Barber  and  Androa  &  Page^  for  defendants. 

Sawyer,  Circuit  Judge.  The  plaintiffs'  counsel  make  a 
Terj  ingenious  and  plausible  argument,  to  show  that  the 
words  "change  in  duties,"  in  the  clause  in  question,  mean  not 
a  change  in  the  rale  of  duties  made  by  law,  but  a  change  in 
the  amount  of  duties  from  whatever  cause  the  amount  of 
duties  to  be  paid  may  he  affected.  But  after  a  careful  con- 
sideration of  the  subject,  I  find  myself  unable  to  adopt  that 
Tiew.  The  word  **  duties,"  as  used  in  this  clause,  doubtless, 
means  the  tax,  charge,  custom,  toll,  or  tariff,  levied  by  act 
of  congress  upon  the  goods — in  this  case  bags — imported. 

Congress,  in  its  action  upon  the  subject,  regulates  the 
duties  properly  so  called,  generally,  if  not  always,  expressly 
and  directly  by  prescribing  some  uniform  rate  of  duties 
either  specific  or  ad  valorem.  And,  generally,  doubtless, 
unless  there  is  something  in  the  surrounding  circumstances 
to  indicate  a  different  sense,  men,  also,  in  their  business 
transactions,  and  in  ordinary  conversation  in  speaking  of 
the  duties  on  imports,  use  the  term  with  reference  to  the 
charge  so  directly  and  expressly  imposed  according  to  the 
rate  and  rule  prescribed.  They  are  spoken  of  and  consid- 
ered in  their  immediate,  direct,  and  not  in  their  remote  or 
incidental  relations. 

We  all  know  as  a  matter  of  general,  national,  political,  as 
well  as  legislative  and  statutory  history  of  the  country,  that 
during  our  late  civil  war  the  demands  for  large  revenues  in- 
duced frequent  and  continual  changes  in  our  revenue  laws. 
The  rates  of  duties,  as  well  as  the  subjects  upon  which  they 
were  imposed,  were  constantly  changed,  as  necessity  and  ex- 
perience suggested  modifications,  and  these  changes  con- 
tinued after  the  close  of  the  civil  war,  as  the  demands  for 
large  revenues  diminished  while  we  were  getting  back  to  a 
peace  basis  again.  These  frequent  changes  in  the  laws  im- 
posing duties  presented  a  new  element  of  uncertainty  for  the 
merchant  to  take  into  consideration  in  making  contracts  to 
be  fulfilled  in  the  future,  and,  doubtless,  the  introduction 
of  the  clause  in  question  had  its  origin  in  such  a  (condition 
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of  tilings.  The  direct. and  asnal,  if  not  the  only  mode  of 
changing  duties,  when  that  is  the  purpose  to  be  accom- 
plished, is  to  change  the  rate,  whether  the  duties  are  spe- 
cific or  ad  valorem,  and  the  langaage  adopted  in  the  contracts, 
^'change  of  duties,"  to  provide  against  these  contingencies, 
is  well  adapted  to  the  purpose,  and  was,  doubtless,  adopted 
with  reference  to  such  intentional,  direct,  and  express  changes 
of  duties.  When  the  purpose  of  congress  is  to  change  the 
duties,  it  manifests  that  purpose  by  legislating  directly  upon 
the  subject.  If,  in  other  legislation,  it  in  some  instances 
affects  the  amounts  of  duties  required  to  be  paid,  that  effect 
is  incidental  and  purely  accidental.  And  when  parties  con- 
tract with  reference  to  changes  of  duties,  in  all  probability 
they  would  only  contemplate  the  intentional  changes  in  the 
duties  usually  depending  on  changes  of  rate,  and  not  those 
rare,  unlooked-for  instances,  where  the  amount  of  the  duties 
is  accidentally  affected  as  incidental  to  legislation  or  official 
action  designed  to  effect  other  objects.  If  parties  contem- 
plated protecting  themselves  against  remote,  accidental 
effects,  they  would  be  very  apt  to  iise  language  to  clearly 
manifest  such  a  purpose.  The  plaintiffis'  counsel  insist  that 
the  parties  could  not  have  contemplated  a  change  in  the 
"rate"  of  duties;  that  if  they  had,  they  would  have  inserted 
the  word  "  rate"  in  their  contract,  and  as  they  have  not 
used  the  word  it  cannot  be  interpolated.  It  may  just  as 
well  be  argued  that  they  did  not  mean  the  ''amount"  of 
duties;  if  they  had,  the  word  "amount"  would  have  been 
used,  and  we  are  no  more  authorized  to  interpolate  the 
word  "  amount"  than  **  rate." 

A  plain  common-sense  view  of  the  question  must  be  taken. 
The  change  in  the  amount  of  the  duties  in  this  instance  re- 
sulted from  a  change  in  the  value  of  the  rupee,  or  the  money 
of  the  country  whence  the  goods  were  imported.  Sectibn 
2838  of  the  revised  statutes  requires  the  invoice  to  be  made 
"  in  the  currency  of  the  place  or  country  from  whence  the 
importation  shall  be  made,  and  shall  contain  a  true  state- 
ment of  the  actual  cost  of  such  merchandise  in  such  foreign 
currency,"  etc.  And  section  2906  of  the  revised  statutes  re- 
quires 'the  collector  to  adopt  the  actual  market  value  at  the 
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period  of  exfHyt'la'ion  to  tbe  Ur'.ted  8ia,te8  in  tbe  principal 
markets  of  the  country  wbeaoe  the  ^oods  are  imported;  and 
tbe  penod  of  eyporlMioa  is.,  the  day  of  sailing  from  the 
foreign  po'-t.  {Sampson  v.  Pecb^fee,  20  How.  671.)  A.?d 
duties  mast  be  paid  in  money  of  the  United  States.  (B.  S., 
sec.  3473. )  The  valne  of  all  foreign  coins  must  be  estimated 
in  money  of  the  United  States  by  the  director  of  the  mint, 
and  proclaimed  by  the  secretary  of  the  treasury  on  the 
first  of  January  of  each  year.  (K.  S.,  3564.)  The  object 
seems  to  be  to  get  at  the  actual  value  of  the  foreign  coin  in 
the  money  of  the  United  States.  {CoUedor  y.  Bickards,  23 
Wall.  246.)  By  obtaining  the  actual  value  of  the  foreign 
coin  in  our  own  money,  we  obtain  the  actual  value  of  the 
goods  estimated  in  foreign  coins  in  the  money  of  the  United 
States.  In  this  case  there  was  a  change  in  the  value  of  the 
rupee  between  the  time  of  the  contract  and  the  time  of  the 
importation,  by  which  the  value  of  the  rupee  was  lessened, 
consequently  the  value  of  the  goods  was  diminished.  There 
was  a  diminution  of  the  dutiable  value  of  the  goods — achange, 
a  diminution  in  the  value  upon  which  duties  were  to  be  paid, 
and  not  a  change  in  the  duties  to  be  paid  upon  that  value. 
The  result  was  the  payment  of  a  smaller  amount  of  duties, 
not  because  of  a  ''change  of  duties,"  but  because  the  value 
of  the  goods  upon  which  the  duties  were  paid  was  smaller. 
This  resulted  from  no  action  of  congress,  or  of  anybody  else 
acting  under  the  authority  of  congress  intended  to  affect 
either  the  amount  or  rate  of  duties,  but  was  incidental  to 
the  exercise  of  other  powers  to  regulate  the  money  of  the 
country,  and  purely  accidental.  It  might  as  well  be  claimed 
that  a  diminished  or  increased  amount  of  duties  resulting 
from  a  diminution,  or  appreciation  of  the  dutiable  value  of 
the  goods  after  the  contract,  and  before  importation,  result- 
ing from  any  other  cause,  is  within  the  terms  of  the  clause 
of  the  contract  in  question.  Had  the  parties  contemplated 
a  change  in  the  amount  to  be  paid  resulting  from  a  change 
in  the  value  of  the  rupee  it  is  more  reasonable  to  suppose 
that  they  would  have  made  the  clause  read  something  like 
this:  "  Any  change  in  duties,  or  in  the  value  of  the  currervcy 
of  India  {or  the  rupee) ^  to  be  for  or  against  the  purchaser:"- 
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than  to  suppose  the  constraction  claimed  for  the  clause  in 
question  had  been  contemplated.  The  change  in  value  of 
the  rupee  is  quite  as  distinct  and  independent  a  contingency, 
to  be  considered  and  provided  for  as  the  ''change  in  duties/' 
and  the  language  suggested  would  be  far  more  apt  and  ap- 
propriate to  express  the  additional  idea.  The  more  natural 
construction  of  the  language  used,  is,  to  limit  it  to  a  direct 
change  in  the  rate  of  duties  by  congressional  legislation,  or 
by  authority  of  congressional  legislation,  and  not  to  extend 
it  to  changes  in  amount  of  duties  rarely  effected,  and  inci- 
dentally and  accidentally  resulting  from  legislation  and 
o£Bicial  action  intended  to  effect  other  objects  having  no 
reference  to  duties  or  revenues. 

This  is  the  conclusion  to  which  my  mind  has  come  from  a 
consideration  of  the  language  itself,  viewed  in  the  light  of 
the  general  and  legislative  history  of  the  country,  without 
consideriug  the  testimony  of  witnesses  relating  to  the  gen- 
eral understanding  of  merchants  as  to  the  purpose  and  sig- 
nification of  the  clause  in  question. 

If,  however,  testimony  is  competent  to  show  what  the 
purpose  and  signification  of  the  clause  is  as  generally  un- 
derstood in  the  mercantile  community,  where  the  contract 
is  made,  then  the  testimony  clearly  shows,  that  it  is  under- 
stood to  be  limited  to  changes  in  the  rate  of  duty  by  author- 
ity of  congressional  legislation,  as  I  have  already  held.  The 
plaintiffs'  counsel  insist  that  if  this  testimony  is  admissible^ 
it  can  have  no  significance,  for  the  reason  that  the  provision 
BOW  found  in  section  3564  of  the  revised  statutes,  was  not 
adopted  till  long  after  the  war,  and  long  after  the  custom 
having  its  origin  in  the  war  and  its  attendant  legislation  of 
introducing  the  clause  in  question  had  been  established;  and 
at  that  time  the  question  whether  a  change  in  foreign  coin 
would  work  a  change  in  the  duty  could  not  have  arisenl 
Concede  this  to  be  so,  then,  if  such  a  question  could  not 
have  arisen,  for  that  reason,  it  follows  that  the  parties  mak- 
ing those  contracts  at  that  time  could  not  specifically  have 
contemplated  embracing  such  a  change  in  the  amount  of 
duties  in  the  term  **  change  of  duties,"  as  used  in  these  con- 
tracts, and  it  is  not  probable  that  the  sense  has  since  been 
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extended.  In  mj  jadgment,  in  any  view  I  can  take  of  the 
matter,  such  a  change  in  the  amount  of  duties  to  be  paid 
was  not  contemplated  by  the  parties  when  the  contract 
was  made,  and  is  not  embraced  in  the  words,  ''change  in 
duties." 

There  must  be  a  finding  and  judgment  for  defendants,  and 
it  is  so  ordered. 


CoLLis  P.  Huntington  v.  Charles  E-  Palmer, 
Tax  Collector,  et  al. 

GiBOniT  COUBT,   DiSTBIGT  OF  CaLOTOBNEA. 

August  16,  1881. 

1.  Taxbs— iNJuvcnoK,— No  injunction  will  be  granted  to  stay  the  collection 

of  taxes  upon  a  bill  which  does  not  affirmatively  show  that  so  much  of 
the  tax  has  been  paid  or  tendered  without  demanding  a  receipt  in  full,  as 
is  conceded  ought  to  be  paid,  or  so  much  as  the  court  can  see,  or  as  can 
be  shown  bj  affidavits  should  be  paid. 

2.  Same. — A  bill  to  restrain  the  collection  ol  taxes  which  does  not  show  a 

payment  or  nnoonditional  tender  of  so  much  of  the  tax  as  is  conceded, 
or  can  be  shown  to  be  properly  due,  does  not  present  any  equity  suffix 
dent  to  justify  either  preliminary  or  final  relief. 

Before  Sawyeb,  Circuit  Judge,  and  Hoffman,  District  Judge. 

The  opinion  of  the  court  sufficiently  presents  the  facts. 

McAllister  &  Bergin,  for  complainant. 

A,  L.  Hart,  attomey-ffeneral,  Rhodes  &  Barstow,  J,  P. 
Eoge,  D.  M.  Deltnas,  Oeorge  W.  Towle,  Jr.,  J.  L.  Murphy, 
and  E.  8,  PUMury,  for  Tax  Collectors. 

By  the  Court,  Sawtsr,  Circuit  Judge.  This  is  a  bill  in 
equity,  brought  by  a  stockholder  of  the  Central  Pacific 
Bailroad  Company  on  behalf  of  himself,  and  all  other  stock* 
holders  who  shall  come  in  and  contribute  to  the  expense  of 
the  suit  against  the  corporation,  and  the  tax  collector  of 
Alameda  county,  to  enjoin  the  collection  of  a  state  and 
county  tax,  as  being  illegal  and  unconstitutional  on  various 
grounds;  and  as  such  utterly  and  tn  toio  void.    The  defend- 
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ant,  Palmer,  demars  to  the  bill  for  want  of  equity.  The 
bill  contains  the  usual  allegations  of  such  bills  brought  by 
stockholders,  but  it  fails  to  allege  the  payment,  or  even  the 
tender  of  any  part  of  the  tax,  and  for  the  want  of  this  alle- 
gation, alone,  without  reference  to  any  other  point  involved, 
the  said  defendant  insists  that  the  bill  is  without  equity,  and 
must  be  dismissed.  He  relies  upon  the  State  Railroad  Tax 
Cases,  92  U.  S.  575,  and  subsequent  decisions,  to  sustain  the 
position.  There  were  three  of  the  State  Railroad  Tax  Cases, 
neither  of  them  brought  by  the  corporation  itself.  In  the 
first,  the  trustees  and  mortgagees  holding  the  road  for  the 
security  of  the  bondholders  were  complainants;  in  the  last 
two,  the  complainants  were  stockholders,  precisely  as  in  this 
case.  So  far,  then,  as  the  parties  are  concerned,  the  last 
two  cases,  at  least,  were  like  this,  and  governed  by  the  same* 
principles.  There  was  a  willingness  to  pay  so  much  of  the 
taxes  as  might  have  been  legally  assessed  fdleged  in  the  bill. 
It  was  also  alleged  that  the  assessment  was  wholly  void  (p. 
589).  It  is  true,  the  court  in  those  cases  held  that  the  ob- 
jections made  to  the  tax  were  not  well  founded;  but  another 
point,  as  to  want  of  an  allegation  of  payment,  was  fairly 
presented  by  the  bill,  and  as  distinctly  decided.  It  having 
been  fairly  presented  by  the  record,  argued,  considered,  and 
decided,  it  cannot,  as  is  claimed  by  complainant,  be  consid- 
sidered  a  mere  dictum,  because  another  point  was,  also,  pre- 
sented and  decided,  requiring  the  same  decree.  (Starr  v. 
Stark,  2  Saw.  639,  affirmed  94  U.  S.  488.)  The  latter  might 
as  well  be  called  a  dictum  as  the  former.  Indeed,  since  it 
was  necessary  to  dismiss  the  bill  on  the  point  of  equity  juris- 
diction alone,  without  regard  to  the  other  points  presented, 
the  opinions  on  the  other  points,  if  any,  were  dicta. 

The  court  says:  ''But  tliere  is  another  principle  of  equi- 
table jurisprudence  which  forbids  in  these  cases  the  inter- 
ference of  a  court  of  chancery  in  favor  of  complainants..  It 
is  that  universal  rule  which  requires  that  he  who  seeks  equity 
at  the  hands  of  the  court  must  first  do  equity. 

''  The  defendants  in  all  these  cases  are  the  clerks  and  treas- 
urers of  the  counties — the  clerk,  who  makes  out  the  tax  list,  and 
the  treasurer,  who  collects  the  taxes.    These  taxes  are  both 
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the  state  and  couDty  taxes.  It  is  dear,  from  the  statements 
of  the  bills  and  from  what  we  have  already  said^  that  there 
mnst  be  in  every  county  mentioned  a  considerable  amount 
of  real  estate  and  personal  property  coming  within  the  char- 
acter of  local  tangible  property,  and  subjected  to  taxation 
on  precisely  the  same  principles,  and  no  other,  that  all  other 
personal  and  real  estate  within  the  county  is  taxed.  It  is 
equally  clear,  that  the  road-bed  within  each  county  is  liable 
to  be  taxed  at  the  same  rate  that  other  property  is  taxed. 
Why  have  not  complainantcTpaid  this  tax?  In  reference  to 
the  latter,  it  is  said  that  they  resist  the  rule  by  which  the 
value  of  their  road-bed  in  each  county  is  ascertained,  and 
therefore  resist  the  tax.  But  surely  U  should  pay  tax  by  some 
rule.  If  the  rule  adopted  gives  too  large  a  valuation  in  some 
counties,  it  must  be  too  small  in  others.  What  right  have 
they  to  resist  the  tax  in  the  latter  case?  And  in  the  former, 
is  the  whole  tax  void  because  the  assessment  is  too  large  ? 
Should  they  pay  nothing,  and  escape  wholly,  because  they 
have  been  assessed  too  high?  These  questions  answer 
themselves.  Before  complainants  seek  the  aid  of  the  court 
to  be  relieved  of  the  excessive  tax,  they  should  pay  what  is 
due.  Before  they  ask  equitable  relief,  they  should  do  that 
justice  which  is  necessary  to  enable  the  court  to  hear  them. 
''It  is  a  profitable  thing  for  corporations  or  individuals 
whose  taxes  are  very  large  to  obtain  a  preliminary  injunction 
as  to  all  their  taxes,  contest  the  case  through  several  years* 
litigation,  and  when  in  the  end  it  is  found  that  but  a  small 
part  of  the  tax  should  be  permanently  enjoined,  submit  to 
pay  the  balance.  This  is  no  equity.  It  is  in  direct  viola- 
tion of  the  first  principles  of  equity  jurisdiction.  It  is  not 
sufficient  to  say  in  the  bill  that  they  are  ready  and  willing 
to  pay  whatever  may  be  found  due.  They  must  first  pay 
what  is  conceded  to  be  due,  or  what  can  be  seen  to  be  due 
on  the  face  of  the  bill,  or  be  shown  by  affidavits,  whether 
conceited  or  not,  before  the  preliminary  injunction  should 
be  granted.  The  state  is  not  to  be  thus  tied  up  as  to  that 
of  which  there  is  no  contest,  by  lumping  it  with  that  which 
is  really  contested.  If  the  proper  officer  refuses  to  receive 
a  part  of  the  tax,  it  must  be  tendered,  and  tendered  without 
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the  conditioD  EDnexed  of  a  receipt  in  full  for  all  the  taxes 
assessed. 

''We  are  satisfied  that  an  observance  of  this  principle 
would  prevent  the  larger  part  of  the  suits  for  restraining 
collection  of  taxes  which  now  come  into  the  courts.  We  lay 
it  down  with  unanimity  as  a  rule  to  govern  the  courts  of  the 
United  States  in  their  action  in  such  cases.'' 

Thus,  as  we  understand  it,  the  court  distinctly  holds  that 
some  tax,  according  to  some  rule  of  taxation,  ought  to  be 
paid  on  all  taxable  property,  and  that  a  bill  which  does  not 
allege  a  payment  of  so  much  of  the  tax,  as  the  party  con- 
cedes, or,  if  not  conceded,  may  be  seen  from  the  bill,  or 
shown  by  affidavit,  ought  to  be  assessed  and  paid,  does  not 
present  any  equity  to  justify  an  injunction.  And  the  court 
takes  particular  pains  to  say  to  the  circuit  courts  that  they  are 
expected  to  conform  to  this  view.  Its  language  is:  "We lay 
it  down  with  unanimity,  as  a  rule  to  govern  the  courts  of  the 
United  States  in  their  action  in  stick  cases"  (Id.  617.)  The 
defendant  endeavors  to  distinguish  the  present  case  from 
those  cited,  on  the  ground  that  in  the  latter  the  assessments 
were  merely  unequal,  and,  therefore,  only  void  as  to  the 
excess;  while  in  this  case  the  tax  is  unconstitutional  and 
void  in  its  entirety.  .We  have  always  supposed  that  the 
assessment  of  a  tax  in  solido^  which  is  void  as  to  part,  is 
wholly  void.  And  the  bill  in  the  cases  cited  alleged  the 
tax  to  be  wholly  void.  (Id.  589.)  Buf  however  this  may 
be,  the  supreme  court  at  the  last  term  determined  this  pre- 
cise point,  also,  adversely  to  defendant,  in  National  Ba}ik 
V.  Kimball,  CoUedor,  etc.  The  bill  was  dismissed  by  the 
circuit  court  on  demurrer.  It  alleged  the  tax  to  be  in 
violation  of  both  the  acts  of  congress  and  the  constitution 
of  the  state  of  Illinois,  and  wholly  void,  as  in  this  case. 
The  decree  dismissing  the  bill  was  affirmed  by  the  supreme 
court.     The  supreme  court,  in  affirming  the  decree,  says: 

''We  think  there  are  two  fatal  objections  to  the  bill.  The 
first  of  these  is,  that  there  is  no  offer  to  pay  any  sum  as  a  tax 
which  the  shares  of  the  bank  ought  to  pay.  We  have  announced 
more  than  once,  that  it  is  the  established  rule  of  this  court 
that  no  one  can  be  permitted  to  go  into  a  court  of  equity  to 
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enjoin  the  collection  of  a  tax  until  he  has  shown  himself  en- 
titled to  the  aid  of  the  court  by  paying  so  much  of  the  tax 
assessed  against  him  as  it  can  be  plainly  seen  he  ought 
to  pay/'  The  court  further  says:  '^The  bill  attempts  to 
evade  this  rule  by  alleging  that  the  tax  is  tahoUy  void,' eiJid 
therefore  none  of  it  ought  to  be  paid,  and  that  by  reason 
of  the  absence  of  all  uniformity  of  values,  it  is  impossible 
for  any  person  to  compute  or  ascertain  what  the  stock- 
holders of  the  complainant  bank  ought  to  pay  on  the  shares 
of  the  bank."  (102  U.  8.  733.)  This  is  precisely  the  distinc- 
tion  sought  to  be  drawn  here  between  this  case  and  the  Stale 
Bailroad  Tax  Cases.  But  the  supreme  court  In  considering 
this  distinction,  when  sought  to  be  set  up  in  the  National  Bank 
Case,  quoted  several  passages  from  its  decision  in  the  Rail' 
road  Tax  Cases,  which  need  not  be  repeated  here,  and  then 
said:  ''These  principles  are  sufficient  to  decide  the  case,  and 
were  declared  by  this  court  in  a  case  arising  in  the  same 
state  and  under  the  same  constitution  and  revenue  laws  with 
the  one  now  before  us."  The  decree  dismissing  the  bill 
was  affirmed  on  the  ground  that  there  was  no  allegation  of 
payment  of  a  part  of  the  tax.  Thus  the  supreme  court  has 
itself  denied  the  distinction  sought  to  be  established  in  this 
case;  and  its  decisions  are  controlling  in  this  court.  The 
able  decisions  of  the  supreme  court  of  Wisconsin,  relied  on 
by  defendant,  conceding  them  to  adopt  a  different  view, 
must  yield  in  the  national  courts  to  the  superior  authority 
of  the  supreme  court  of  the  United  States. 

We  are  unable  to  disbinguish  the  present  case  from  those 
already  cited  from  the  supreme  court.  Under  the  decisions 
in  those  cases,  the  bill  presents  no  sufficient  equity  to  jus- 
tify an  injunction,  because  there  is  no  allegation  of  payment 
of  so  much  of  the  tax  as  must  be  conceded  ought  to  have 
been  assessed  and  paid. 

On  the  authority  of  the  cases  cited,  the  demurrer  must  be 
sustained  on  the  grounds  indicated,  and  the  ground  being 
jarisdictional,  it  becomes  unnecessary,  if  not  improper,  to 
consider  any  of  the  other  points  raised  by  the  bill  and  de- 
murrer. As  it  is  understood  that  the*bill  cannot  be  truth- 
fully amended,  so  as  to  avoid  the  objection  considered,  it 
must  be  dismissed;  and  it  is  so  ordered. 
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J.  F.  Coyne,  for  Self,  and  as  Guardian  op 
G EOGGE  T.  Coyne,  v.  Hezekiah  Caple^^. 

DiSTBIGT  COUBT,   DiSTBIOT  OF  ObEOON. 

AuauBT  25,  1881. 

1.  ExoLusrvB  UsK  OP  Vessel  bt  a  Past  Ownee.— A  part  owner  of  a  vessel 

is  not  entitled  to  her  exclusive  use  without  giving  security  to  his  oo- 
owner. 

2.  Profits  from  Use  of  Vessel. — Where  a  part  owner  of  a  vessel  employs 

her  on  his  own  account  and  risk,  the  other  part  owners  are  not  entitled 
to  a  share  of  the  profits  arising  from  such  employment. 

3.  Compulsory  Sale  of  Vessel. — Where  the  equid  part  owners  of  a  vessel 

cannot  agree  concerning  her  use  and  employment*  a  court  of  admiralty 
has  jurisdiction,  upon  the  appUcatioii  of  either  party,  to  compel  a  sale  of 
the  same  and  divide  the  proceeds  between  the  owners;  but  where  the  dis- 
agreement arises  between  unequal  owners  the  jurisdiction  is,  though 
without  good  reason,  doubted  and  denied. 

4.  The  Cass  Decided. — An  equal  part  owner  of  a  vessel  in  the  exclusive  pos- 

session thereof  required  to  give  security  for  the  return  of  his  co-owner's 
interest,  at  the  close  of  the  business  in  which  she  was  engaged,  and  in  de- 
fault thereof  ordered  that  the  vessel  be  sold;  and  that  either  party  may 
apply  for  an  order  of  sale  upon  the  expiration  of  the  stipulation  for  re- 
turn. 

Before  Deady,  District  Judge. 
C.  J,  MacdovgaU,  for  libellaut. 
Addison  0.  Orbba^  for  defendant. 

Deadt,  J.  The  libellant,  J.  F.  Ooyn^,  brings  this  suit 
for  himself  and  his  ward,  George  T.  Oojne,  to  procure  a  sale 
of  the  steamboat  Graxdle,  and  a  division  of  the  proceeds  be- 
tween himself  and  his  equal  part  owner,  Hezekiah  Caples. 

The  testimony  concerning  the  circumstances  or  agreement 
under  which  Copies  came  into  possession  of  the  vessel  is 
conflicting,  but  the  facts  appear  to  be  as  follows: 
,  In  December,  1880,  and  for  some  time  previous,  the  stem- 
wheel  steamboat,  of  one  hundred  and  fifty  tons  burden, 
called  the  Gaaelle,  was  licensed  and  enrolled  at  this  port  and 
owned  by  J.  F.  Coyne,  George  T.  Coyne,  and  Omer  J. 
Bryant — the  latter  having  one  half,  J.  F.  Coyne  one  sixth, 
and  George  T.  Coyne  on  third,  when  'Bryant  sold  his  inter- 
est to  Caples  for  one  thousand  five  hundred  dollars. 
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The  employment  of  the  vessel  had  not  been  profitable, 
and  the  boat  then  owed  J.  F.  Coyne  five  hundred  and  nine 
dollars  and  sixty  cents  on  account  of  money  expended  by 
him  in  payment  of  her  expenses  beyond  his  share,  and  was 
in  debt  to  Harvey  Higley,  the  engineer,  the  sum  of  two  hun- 
dred and  fifty  dollars  for  wages. 

On  December  23d,  Oaples  paid  Ooyne  for  said  Bryant 
said  sum  of  five  hundred  and  nine  dollars  and  sixty  cents, 
and  agreed  to  pay  Higley  said  two  hundred  And  fifty  dollars 
within  a  year — the  latter  agreeing  to  release  his  claim 
against  Coyne  or  his  intereM  in  the  boat  therefor — and  said 
Caples  and  Coyne,  in  consideration  of  the  premises,  and 
that  the  former  would  give  security  to  pay  said  Higley*s  de- 
mand and  keep  the  boat  in  good  order  and  free  from  debt, 
agreed  that  said  Caples  might  take  said  boat  into  his  pos- 
session, and  manage  and  employ  her  where  and  .as  he* 
pleased.  In  pursuance  of  this  agreement,  and  with  the  con- 
sent of  Coyne,  Caples  had  the  machinery  of  the  vessel 
repaired  at  a  cost  of  not  exceeding  five  hundred  dollars,  and 
then,  without  giving  any  bond  to  the  former,  took  her  down 
the  Columbia  river,  and  had  her  enrolled  at  the  port  of 
Astoria,  with  himself  as  managing  owner,  where  she  has 
since  been  employed  principally  in  carrying  lumber  and 
railway  ties. 

The  employment  of  the  vessel  by  Caples  appears  to  have 
been  profitable,  and  she  has  been  kept  in  good  condition, 
but  not  free  from  debt.  The  claims  now  existing  against 
her  and  incurred  since  she  came  into  his  possession  and 
control,  amount  to  not  less  than  five  hundred  dollars,  and 
probably  more. 

In  his  libel  Coyne  alleges  that  Caples  was  not  only  to  give 
security  as  aforesaid,  but  also  to  account  to  him  for  half  the 
profits,  if  any;  while  in  his  answer,  Caples  claims  that  he 
was  not  bound  to  account  for  the  profits  or  even  give  secur- 
ity for  any  purpose,  but  that  he  obtained  and  was  entitled 
indefinitely,  to  the  exclusive  possession  and  use  of  the  ves- 
seU  in  consideration  of  the  five  hundred  and  nine  dollars 
and  sixty  cents  paid  by  him  to  Coyne.  But  the  evidenc€(0 
in  my  judgment,  does  not  support  either  of  these  allega- 
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tions.  And  in  coming  to  this  conclasion,  the  conflicting 
evidence  of  the  parties  and  their  friends  is  controlled  'by 
the  consideration  that  it  is  absurd  to  sappose  that  an  equal 
part  owner  of  a  vessel  woald  consent,  without  any  corre* 
sponding  consideration,  that  another  equal  owner  might  take 
her  and  employ  her  when  and  where  and  as  long  as  he 
pleased,  without  giving  security  to  safely  return  or  account 
for  the  interest  intrusted  to  his  use  and  care. 

The  pf^yment  of  the  five  hundred  and  nine  dollars  and  sixty 
cents  by  Caples  was  no  consideration  for  such  use  and  posses- 
sion, because  in  making  the  same,  he  was  only  discharging  his 
own  debt  to  Bryant,  and  Coyne  was  not  materially  benefited 
thereby,  as  Bryant's  interest  was  good  security  to  him  there- 
for. Indeed,  if  there  had  ever  been  such  an  understanding 
between  the  parties,  under  the  circumstances,  Coyne  might 
nevertheless  assert  his  right  to  security,  and  compel  Caples 
to  comply  or  give  up  the  use  of  the  vessel.  Nor  is  it  rea- 
sonable to  suppose,  that  such  part  owner  in  a  vessel  would 
agree  to  take  her  upon  security  to  the  other  part  owner  and 
employ  her  at  his  own  risk  and  expense,  and  share  the 
profits,  if  any,  with  the  latter.  Such  an  arrangement  is  re- 
garded as  unjust,  and  therefore  a  part  owner  who  refuses  to 
join  in  or  contribute  to  the  employment  of  the  vessel  is  not 
entitled  to  a  share  of  the  profits.  ( WiUi'nga  v.  Blighty  Pet, 
Ad.  Dec.  288;  The  Marengo,  Low,  Dec.  62;. Story  Part., 
sees.  428,  431.) 

Besides,  it  does  not  appear  that  Coyne  ever  demanded  or 
sought  to  have  an  account  from  Caples,  and  in  his  letter  to 
the  latter  of  May  11th,  asking  him  in  effect  to  purchase  his 
interest  in  the  vessel,  or  return  her  to  this  port,  because  he 
had  determined  to  sell,  and  wanted  ''to  avoid. any  further 
risk,**  nothing  is  said  or  suggested  on  the  subject. 

There  seems  to  be  some  doubt  in  the  books  as  to  the  jur- 
isdiction of  a  court  of  admiralty  to  compel  a  sale  of  a  ves- 
sel on  account  of  a  disagreement  between  her  owners  as  to 
her  employment  at  the  instance  of  a  minority  in  value.  No 
substantial  reason  is  given  for  declining  the  jurisdiction, 
^hile  every  argument  suggested  by  analogy  and  convenience 
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is  in  favor  of  it.    (Story  Part.,  sees.  437-439;  2  Par.  8.  & 
A.  342;  Ben.  Ad.,  see.  274.) 

But  in  the  case  of  an  eqaal  division  of  interests  the  jur- 
isdiction is  generally  admitted.  (The  Hope,  Bee.  2;  Orleavs 
V.  Phcebua,  11  Pet.  183;  Story  Part.,  sec.  439;  3  Kent,  15a, 
154  n.  a;  The  Ocean  Belle,  6  Ben.  253;  Davis  v.  Brig  Seneca, 
18' Am.  Jurist,  486;.  The  Marengo,  Sprague's  Deo.  606;  Fox 
V.  TheLodemed,  Orabbe,  271;  Ben.  Ad.,  sec.  274.) 

Yet,  under  the  circumstances  of  this  case  it  does  not 
seem  equitable  to  order  a  sale  at  once,  and  thereby  possibly 
prevent  Caples  from  completing  or  having  the  full  benefit 
ot  a  profitable  business  in  which  he  now  appears  to  be  en- 
gaged. 

The  libellant,' although  entitled  to  security,  has  acquiesced 
so  long  in  Caples'  use  of  the  vessel  without  it,  that  his  de- 
mand for  a  compulsory  sale  at  this  juncture  is  open  to  the 
suspicion  that  he  is  asserting"  his  right  when  he  may  think 
he  has  Caples  at  a  disadvantage  that  will  compel  him  to  buy 
at  a  high  price.  Bat  it  cannot  be  denied  that  Caples  was  in 
the  wrong  in  taking  the  vessel  away  from  Coyne  and  enroll- 
ing her  and  employing  her  in  another  district  without  giving 
the  proper  security,  or  at  least  offering  to  do  so,  when  writ- 
ten to  by  Coyne  as  aforesaid,  or  even  after  the  suit  was 
brought,  instead  of  which  he  insisted  in  his  answer  upon 
his  right  to  retain  the  exclusive  use  and  possession  of  the 
vessel  without  security  or  account,  during  his  pleasure. 

The  decree  of  the  court  will  be  that  within  ten  days  Hez-' 
ekiah  Caples  enter  into  a  stipulation  with  sureties,  to  be 
approved  by  the  clerk  of  this  court,  in  double  the  value  of 
J.  F.  and  George  T.  Coyne's  interest  in  said  steamboat 
Gazelle,  to  wit,  the  sum  of  three  thousand  dollars,  for  the 
return  thereof  to  this  port  and  to  the  possession  of  the 
libellant  on  or  before  January  1,  1882,  in  as  good  condition 
as  he  received  her  after  the  repairs  upon  her  machinery, 
necessary  d^terioration  excepted;  and  unless  he  does  so, 
that  execution  may  issue  against  his  property  for  the 
amount  of  said  value  as  upon  a  decree  of  this  court.  And 
in  default  of  said  stipulation,  that  said  vessel  be  sold  aa 
upon  execution,  and  the  proceeds  brought  into  this  court 
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for  distribation,  and  that  upon  the  return  of  said  vessel  to 
this  port  as  aforesaid,  she  may  be  sold  and  the  proceeds 
disposed  of  as  aforesaid  upon  the  application  of  either  party 
herein;  and  that  the  libellant  recover  his  costs  and  expenses 
to  be  taxed. 


United  States  v.  Three  Tbunks  containing  1480 
Silk  Handkebghiefs. 

DiSTBier  GouBT,  DisrBiCfr  of  CALiFoaNiA. 
Septkicbeb  5, 1881. 

L  Custom  as  to  Manifest — FoBnciruRB. — ^Where  a  practice  had  long  pre- 
vailed with  the  knowledge  and  aoqmeacence  of  the  cnstom-hoiue  author- 
ities, of  allowing  the  o£Scer8  and  crews  of  steamers  arriving  from  China 
to  import  and  pay  duties  upon  merchandise  without  entering  it  upon  the 
manifest)  and  the  collector,  desiring  to  put  an  end  to  the  practice,  seized 
goods  so  imported,  as  forfeited  under  section  2809  of  the  revised  statutes, 
and  there  was  no  evidence  of  a  fraudulent  concealment  or  of  any  design  to 
evade  the  payment  of  duties:  Held,  that  no  decree  of  forfeiture  could  be 
passed,  as  it  did  not  appear  '*  that  there  was  an  actual  intention  to  defraud 
the  United  Stales,**  as  required  by  section  16  of  the  act  of  June  22,  1874. 

Before  Hoffman,  District  Jndge. 
Philip  Ikare,  United  States  Attorney^  for  United  States. 
O.  W.  Towle,  Jr.,  for  claimant. 

Hoffman,  J.  The  libel  of  information  in  this  case  is  filed 
to  enforce  a  forfeiture  under  section  2809  of  the  revised 
statutes. 

That  section  is  as  follows: 

''If  any  merchandise  is  brought  into  the  United  States 
in  any  vessel  whatever  from  any  foreign  port  without  hav- 
ing such  a  manifest  on  board,  or  which  shall  not  be  included 
or  described  in  the  manifest,  or  shall  not  agree  therewith, 
the  master  shall  be  liable  to  a  penalty  equal  to  j;he  value  of 
such  merchandise  uot  included  in  such  manifest,  and  all 
6iich  merchandise  not  included  in  the  manifest  belonging  or  conr 
sianed  f/i  the  master ^  mate,  officers,  or  crew  o/'such  vessel  shaU 
)d." 
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The  goods  seized  were  three  tranks  or  cases  of  silk  hand- 
kerchiefs. They  were  formd  in  the  boatswain's  room,  and 
are  claimed  by  him  as  his  own.  They  were  not  entered  on 
the  manifest.  Bat  there  does  not  appear  to  have  been  any 
attempt  to  conceal  their  presence  on  board  frx>m  the  master 
or  the  officers  of  the  customs. 

The  omission  to  describe  the  goods  in  the  manifest  was 
not  the  result  of  mistake  or  accident.  There  does  not  seem 
to  have  been  any  intention  to  so  describe  them.  They  were 
imported  under  the  idea  that  the  importation  was  permitted 
by  law,  provided  the  duties  were  paid  on  the  arrival  of  the 
vessel.  The  importation  was,  however,  clearly  illegal,  and 
the  facts  of  the  case  bring  it  directly  within  the  provisions 
of  the  section  which  has  been  cited. 

It  is  claimed,  however,  that  the  forfeiture  denounced  by' 
section  2809  cannot  be  enforced  unless  it  appear  that  there 
was  "  an  actual  interUion  to  defraud  the  United 'States.'^  Sec- 
tion 16  of  the  act  of  June  22,  1874,  in  substance  provides 
that  in  all  suits  to  enforce  forfeitures,  etc.,  for  any  violation 
of  the  customs  revenue  laws,  ''it  shall  be  the  duty  of  the 
court  to  submit  to  the  jury,  as  a  distinct  and  separate  propo^ 
aition,  whethei:  the  alleged  acts  were  done  with  an  actual 
intention  to  defraud  the  United  States,  and  if  the  issues  are 
tried  by  the  court  without  a  jury,  it  shall  be  the  duty  of  the 
court  to  pass  ppon  and  decide  such  proposition  as  a  dis- 
tinct and  separate  finding  of  fact,  and  unless  intent  to  do 
fraud  shall  be  so  found,  no  forfeiture,  etc.,  shall  be  im- 
posed." 

The  laws  of  the  United  States  regulating  commerce  and 
navigation  are  necessarily  rigorous  in  their  exactions,  and 
highly  penal.  They  inflict  forfeitures  and  penalties  for 
the  non-observance  of  their  injunctions,  without  regard,  in 
general,  to  the  motives  of  the  offender.  (Conk.  Tr.  739.) 
Their  severity,  however,  was,  from  a  very  early  period  in 
the  history  of  our  government,  tempered  by  enactments 
which  permitted  the  offending  or  interested  party  to  cause 
a  summary  inquiry  into  the  facts  of  the  case  to  be  insti- 
tuted by  the  district  judge,  by  whom  the  facts  so  ascer- 
tained were  to  be  reported  to  the  secretary  of  the  treasury; 


366  United  States  v.  Thbee  Trunks.     pOist.  Ct. 

Opinion  of  the  Court — Hoffman,  J.  [September, 

and  if  in  the  opinion  of  that  officer  the  penalty  or  forfeiture 
had  been  incurridd  '^  without  wilful  negligence  or  any  inten- 
tion to  defraud/'  he  was  authorized  to  grant  a  remission. 

These  provisions  were  supposed,  until  a  comparatiyely 
recent  period,,  to  afford  ample  protection  against  the  rigor- 
ous application  of  the  laws  to  cases  of  accidental  and  inno- 
cent violation  of  their  provisions.  The  power  of  remission 
confided  to  the  secretary  has  been  freely  and  liberally  exer- 
cised, nor  can  I  recall  an  instance  where  a  remission  has 
been  unreasonably  or  unjustly  withheld. 

When  the  violation  of  the  law  is  admitted  or  judically 
established,  the  burden  of  proof  is  very  reasonably  cast 
upon  the  ofiender  to  show  that  it  was  committed  without 
wilful  negligence  or  intention  to  defraud.  And  in  permit- 
^  ting  a  remission  after  such  proof  is  furnished,  the  act  went 
as  far  as  justice  or  reason  requires,  or  as  is  consistent  with 
the  efficient  execution  of  the  revenue  laws. 

But  by  the  sixteenth  section  of  the  act  of  1874,  which 
was  passed  under  very  exceptional  circumstances,  the  bur- 
den of  proof  to  show  an  '*  actual  intention  to  defraud  the 
United  States,^*  is  thrown  upon  the  goverment,  and  unless 
that  intention  is  found  by  the  jury  or  court  ''as  a  distinct 
and  separate  proposition,"  no  penalty  or  forfeiture  can  be 
imposed.  It  is  not  sufficient  under  this  section  that  the  in- 
tention of  the  party  may  have  been  fraudulent.  The  court 
or  jury  must  find  that  it  was  so  in  fact.  This  finding  they 
can  only  reach  when  the  proofs  preponderate  in  its  favor. 
In  all  cases,  therefore,  where  the  government  fails  to  show 
affirmatively  an  ''actual  intention  to  defraud,"  judgment 
must  be  against  it. 

In  the  case  at  bar  it  is  established  beyond  controversy 
that  for  a  loDg  series  of  years  the  practice  of  importing 
goods  by  the  officers  and  crews  of  steamers,  without  enter- 
ing them  on  the  manifest,  has  been  tolerated,  and  ap- 
parently recognized  as  legal  by  the  custom-house  authori- 
ties. The  duties  on  such  goods,  when  declared  by  the 
importer  or  found  by  the  officers,  have  been  paid  and  ac- 
cepted, nor  has  the  penalty  imposed  on  the  master  ever 
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been  exacted  or  the  goods  seized,  except  when  they  were 
concealed  with  an  eyidently  fraudulent  purpose. 

It  seems  to  have  been  supposed  that  the  laws  and  regu- 
lations with  regard  to  dutiable  goods  found  among  the  per- 
sonal baggage  of  passengers  could  be  applied  to  unbroken 
cases  of  merchandise  imported  by  the  officers  and  crews. 
That  this  practice  opened  a  wide  door  to  fraud  is  evident, 
and  the  seizure  now  in  question  is  an  attempt  by  the  pres- 
ent collector  to  put  an  end  to  it.  There  can  be  no  ques- 
tion that  in  many  instances  these  importations  thus  sanc- 
tioned by  ^the  officers  of  the  revenue  have  been  made 
without  the  slightest  intention  to  evade  the  payment  of 
duties,  or  suspicion  of  their  illegality.  In  many  others 
they  have  been  made  with  the  design  of  smuggling  the 
goods  if  opportunity  offered — ^a  design  which  has  no  doubt 
in  very  numerous  cases  been  accomplished. 

To  which  of  these  categories  the  importation  of  the 
goods  in  question  in  this  case  is  to  be  referred  I  have  no 
means  of  knowing.  It  has  already  been  said  that  no  con- 
cealment of  them  was  made  or  attempted.  The  importer, 
a  Chinese  boatswain,  had  no  reason  to  suppose  that  in  omit- 
ting to  have  them  entered  on  the  manifest  he  was  violating 
the  laws.  It  is  quite  probable  that  he  may  have  made 
many  similar  importations  without  question  or  objection. 

Under  these  circumstances,  I  do  not  see  how  a  jury  or 
court  can  find  as  ''a  distinct  and  separate  proposition"  es- 
tablished by  the  proofs  in  the  case  that  the  importation 
was  made  "with  an  actual  intention  to  defraud  the  United 
States." 

The  libel  of  information  must,  therefore,  he  dismissed. 
But  it  must  not  be  inferred  from  this  decision  that  the  law 
will,  in  all  cases  of  this  description,  be  found  powerless  to 
punish  for  the  violation  of  its  commands. 

The  present  decision  turns,  in  a  great  measure,  on  the 
fact  that  the  importer  was  excusably  ignorant  of  the  ille- 
gality of  his  acts. 

When  the  knowledge  of  the  law  shall  have  been  brought 
home  to  the  officers  and  crews  of  the  steamers,  and  the 
custom-house  authorities  shall  have  ceased  to  tolerate  these 
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illegal  importations,  if  they  shall  still  be  wilfully  and 
knowingly  persisted  in,  it  will  be  for  the  court  or  jury  to 
say  whether  such  persistence  is  not  sufficient  evidence  of 
actual  intention  to  defraud  to  satisfy  eyen  the  requirements 
of  section  16  of  the  act  of  1874. 


Ye  Seng  Co.  v.  Corbitt  &  Macleay. 

DiSTBIOT   COTTBT,  DiSTBIGT  OF  ObEGON. 

Seftembeb  5,  1881. 

1.  Agent,  Whbk  Liable  ok  a  Contract. — A  person  who  signs  a  contract 

as  agent  withoat  disclosing  the  name  of  his  principal  is  liable  thereon  as 
principaL  • 

2.  Aqency.~A  person  authorized  to  act  for  the  charterers  of  a  vessel,  as 

agent,  to*procure  a  cargo  in  a  foreign  port,  is  not  thereby  anthorised  to 
modify  or  cancel  the  charter-party  of  his  principaL 

3.  Impossibilitt— When  no  Excuse  for  Non-fertormancb  or  a  Con- 

tract.— The  owners  of  a  vessel  chartered  her  to  carry  passengers  from 
Hong  Kong  to  Portland,  and  stipulated  in  the  charter-party  that  she  was 
"tight,  stanch,  and  strong,  and  in  eveiy  way  provided  for  said  voyage;" 
but  upon  her  arrival  at  Hongkong  she  was  found  by  the  surveyor  of  the 
port  to  be  ''not  fit  to  carry  passengers,*'  and  refused  permission  to  do  so 
by  the  local  authorities:  Ndd,  that  the  owners  were  not  thereby  ex- 
cused from  their  contract,  which  was  absolute  and  without  condition,  to 
carry  passengers  out  of  Hongkong;  and  that  even  in  the  absence  of  the 
stipulation  in  the  charter-party  as  to  the  character  and  condition  of  the 
vessel,  the  law  would  imply  from  the  undertaking  of  the  owner  that 
she  was  in  all  respects  **  fit"  to  carry  passengers  out  of  said  port 

4.  Damages. — The  charterers  procured  two  hundred  passengers  to  ship  on 

said  vessel  out  of  Hongkong  at  rates  that  would  have  netted  them  four- 
teen dollars  apiece,  or  two  thousand  eight  hundred  dollars  in  the  aggre- 
gate, which  gains  they  were  prevented  from  making  by  the  failure  of  the 
owners  to  perform  their  contract:  Held,  that  the  prevention  of  these 
gains  was  a  damage  to  the  characters  which  naturally  arose  from  the 
breach  of  the  contract,  and  must  also  have  been  in  the  contemplation  of 
the  parties  thereto,  and  therefore  they  are  entitled  to  recover  them  in  a 
suit  for  such  breach. 
6.  MoNBT  Paid  into  Court.— Money  paid  into  court  by  a  defendant  is  an 
absolute  admission  that  so  much  is  due  upon  the  claim  of  the  plaintiff 
and  is  so  far  a  payment  thereof,  and  the  better  opinion  seems  to  be  that 
the  defendant  may  receive  said  deposit  pending  the  litigation;  and,  in 
any  event,  he  may  prosecute  his  action  for  the  remainder  of  his  claim, 
subject  to  the  risk  of  paying  costs  if  he  recover  no  more  than  the  tender. 
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Before  Deady,  District  Judge. 
William  S.  Effinger^  for  libellants. 
BerUon  KUlin,  for  defendants. 

Deady,  J.  The  libellants,  Te  Seng  Co.,  composed  of 
Bondry  Chinese  merchants  of  this  city,  bring  this  suit  to  re- 
cover five  thousand  nine  hundred  and  fifty-seven  dollars  and 
eighty  cents  from  the  defendants,  as  damages,  with  interest, 
for  the  non-performance  by  them-  of  a  charter-parly,  ex- 
ecuted in  this  city,  on  August  20,  1879,  for  the  American 
bark  Oaribaldi. 

By  the  agreement  '^  Messrs.  Corbitt  &,  Macleay,  agent  for 
owners  of  the  American  bark  Oaribaldi^  of  Portland, 
Oregon,"  of  six  hundred  and  seventy  tons  burden,  chartered 
her  "between  decks"  to  the  libellants  for  a  voyage  from 
Hong  Kong,  China,  to  Portland,  to  carry  ''passengers  and 
freight"  in  number  as  permitted  by  the  laws  of  the  United 
States,  upon  the  terms  and  conditions  following: 

''The  said  vessel  shall  be  tight,  stanch,  and  strong,  and 
in  every  way  fitted  and  provided  for  said  voyage;"  the  libel- 
lants to  provide  at  Hong  Kong,  the  "passengers  and  freight 
as  aforesaid,  and  furnish  bunks,  cook-houses,  water-closets, 
and  hatch-houses,  and  everything  necessary  to  the  carrying 
of  passengers;"  and  to  pay  the  defendants  "for  the  use  of 
said  vessel"  during  said  voyage  two  thousand  nine  hundred 
dollars — one  half  before  the  vessel  left  Hong  Kong  and  the 
remainder  npon  her  arrival  at  Portland;  but  "if  no  cargo 
and  all  passengers  full  amount  payable  in  Hong  Kong." 

The  "lay  days  for  loading  at  Hong  Kong"  were  to  be 
from  March  1  to  April  1, 1880,  and  any  detention  caused  by 
either  party  was  to  be  compensated  for  by  the  payment  to  ' 
the  other  of  demurrage  at  the  rate  of  fifty  dollars  per  day. 

The  charter-party  contained  the  following  stipulation: 
"To  the  true  and  faithful  performance  of  all  ajid  every  part 
of  the  foregoing  agreement,  we,*  the  said  parties,  do  hereby 
bind  ourselves,  our  heirs,  executors,  administrators,  and 
assigns,  each  to  the  other  in  the  penal  sum  of  amount  of 
charter" — that  is,  two  thousand  nine  hundred  dollars. 

24 
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It  was  also  stipulated  thai  ''security*'  should  be  given 
for  the  performance  of  this  agreement  iu  the  sum  of  five 
hundred  dollars,  previous  to  the  sailing  of  the  vessel  on  her 
voyage  to  China. 

No  attention  seems  to  have  been  paid  to  this  provision,  ex- 
cept by  the  libellants,  who,  on  February  26, 1880,  advanced 
the  defendants  five  hundred  dollars  earnest  money  on*  the 
voyage  from  Houg  Kong  to  Portland,  erroneously  stated  in 
the  answer  to  have  been  paid  before  the  barque  left  Port- 
land for  the  former  place. 

The  agreement  is  signed  by  the  libellant  Ye  Seng  Co., 
and  the  various  mercantile  firms  that  compose  the  adventure, 
and  by  ''Corbitt  &  Macleay,  agents  for  owners." 

In  October,  1879,  the  Garibaldi  left  Portland  for  Hong 
KoDg,  where  she  arrived  about  the  end  of  the  year.  Hop 
Kee,  a  Chinese  merchant  at  Hong  Kong,  was  the  agent  of 
the  libellants  to  deliver  the  cargo  of  freight  and  passengers, 
fpr  which  he  was  to  receive  a  commission  of  five  per  centum. 
When  the  vessel  arrived  at  Hong  Kong  shipping  was  scarce 
and  coastwise  freights  were  high.  Soon  after  her  arrival  in 
port,  and  before  January  31,  1880,  the  master,  Thomas  J. 
Forbes,  informed  Hop  Kee  that  he  would  not  be  allowed  to 
carry  passengers  out  of  that  port  on  the  Garibaldi;  and  on  Jan- 
uary 31st  she  was  surveyed  by  B.  McMurdo,  the  "  surveyor  for 
the  government  and  local  offices,  "who  made  and  furnished  the 
master  a  certificate  ever  his  signature  and  seal  of  office  con- 
taining a  description  of  the  vessel  and  the  following  state- 
ment under  the  head  of  "  general  remarks  upon  the  vessel 
and  the  character  of  the  risk :"  "Vessel  docked  and  metalled 
at  date  under  inspection  of  the  undersigned,  now  tight  and 
in  order — but  not  a  fit  vessel  to  carry  passengers."  These 
facts  were  at  once  communicated  to  the  defendants  by  cable 
and  mail,  and  they  instructed  the  master  to  do  the  best  he 
could  with  her,  and  she  went  into  the  coasting  trade,  where 
she  remained  until  she  was  disposed  of  in  the  f oUwing  July. 

On  February  13, 1880,  Nathaniel  Ingersoll,  who  procured 
the  charter  for  the  libellants,  wrote  Forbes  from  Portland, 
inclosing  a  copy  of  the  charter-party  for  the  use  of  Hop 
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Kee,  and  telling  him  tbat  Ye  Seng  Oo.  wished  to  be  advised 
by  mail  when  he  was  ready  to  sail  for  Portland. 

On  March  4,  1880,  at  the  instance  of  Forbes,  Hop  Eee 
wrote  across  the  face  of  the  copy  of  the  charter  forwarded 
to  him  by  IngersoU — "This  charter-party  is  cancelled  in 
consequence  of  the  emigration  office  of  Hong  Eong  refus- 
ing to  permit  the  Oaribaldi  to  carry  passengers/*  and  signed 
the  same  "  Hop  Eee,  agent  for  charterers;**  and  on  the  same 
date  Forbes  addressed  a  note  to  **  Messrs.  Hop  Eee  &  Co., 
agents  for  charterers  of  Garibaldi^''  as  follows  :  "In  con- 
sequence of  the  emigration  office  of  Hong  Eong  refusing 
to  permit  my  ship  to  carry  passengers,  I  hereby  certify  that 
you  have  canceled  the  charter-party,  dated  Portland,  Ore- 
regon,  20th  August,  1879." 

(Signed)  "T.  J.  Forbes,  captain  Garibaldi.'' 

The  libellant  contests  the  right  of  Hop  Eee  to  cancel  the 
agreement,  and  the  counsel  for  the  defendants  admits  that 
the  evidence  does  not  prove  it.  His  agency  appears  to 
have  been  confined  to  the  fulfilment  of  the  charter  at  Hong 
Eong,  without  any  authority  to  modify  or  cancel  it. 

Nor  will  the  law  imply  the  greater  authority  from  the  less 
— the  power  to  abrogate  from  the  power  to  fulfil  or  carry 
out.  (Maclachlan's  L.  of  M.  S.  360;  Bich  v.  ParroU,  I 
Sprague;  368.) 

Nor  is  it  clear  that  Hop  Eee  actually  undertook  to  release 
the  defendants  from  their  obligation  under  the  agreement, 
but  only  formally  to  admit  the  fact  that  as  it  had  become 
impossible,  as  he  understood  it,  for  the  defendants  to  per- 
form their  part  of  the  contract,  it  was,  in  his  judgment, 
practically  at  an  end. 

The  answer  of  the  defendants  alleges  that  the  Garibaldi, 
on  August  20,  1879,  was  owned  by  **  The  Ocean  Ship  Com- 
pany,*' a  corporation  formed  under  the  laws  of  Oregon,  and 
that  the  defendants  made  said  charter-party  as  the  agents  of 
said  company  and  not  otherwise,  and  therefore  they  are  not 
liable  thereon;  and  on  the  trial  it  was  admitted  that  such 
was  the  fact,  and  also  that  the  stock  of  such  corporation  was 
substantially  owned  by  the  defendants,  Eenneth  and  Don- 
ald Macleay. 
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But  it  also  appears  from  the  eyidence,  that  while  the  de- 
fendants signed  the  charter-party  as  agents,  they  did  not 
disclose  the  name  of  their  principal,  nor  was  it  ever  known 
to  the  libellant  until  after  the  commencement  of  this  suit. 

Under  these  circumstances,  the  liability  of  the  defendants 
is  undoubted.  Although  agents  in  fact,  they  have  so  dealt 
with  the  libellant  as  to  render  themseWes  liable  as  principals. 

The  rule  of  law  upon  the  subject  is  clear  and  just.  Story, 
in  his  Agency  (sees.  266,  267),  says:  "A  person  contracting 
as  agent,  will  be  personally  responsible  when,  at  the  time 
of  making  the  contract,  he  does  not  disclose  the  fact  of  his 
agency.  *  *  ^^  The  same  principle  will  apply  to  con- 
tracts made  by  agents,  when  they  are  known  to  be  agents, 
and  acting  in  that  character,  but  the  name  of  their  princi- 
pal is  not  disclosed;  for  until  such  disclosure,  it  is  impossi- 
ble to  suppose  that  the  other  contracting  party  is  willing  to 
enter  into  a  contract,  exonerating  the  agent  and  trusting  to 
an  unknown  principal,  who  may  be  insolvent,  or  incapable 
of  binding  himself.*'  To  the  same  effect  is  the  rule  laid 
down  in  2  Kent,  630;  and  it  was  expressly  affirmed  in  Win- 
8or  V.  Origgs,  5  Cush.  210. 

In  Maclachlan's  L.  of  M.  S.  355,  it  is  laid  down  that  one 
who  executes  a  charter-party  ''in  his  own  name,  although 
he  is  agent  for  another,  and  notwithstanding  he  adds  this, 
being  merely  a  description  of  himself,  whether  in  the  body 
of  the  contract  or  after  his  signature,  may  sue  or  be  sued 
thereon." 

But  it  was  suggested  by  counsel  on  the  argument  that  as 
the  Garibaldi  appears  to  have  been  an  American  vessel  be- 
longing to  this  port,  an  examination  of  the  record  of  her  en- 
rolment in  the  custom-house  would  have  shown  the  fact  of 
her  ownership,  and  that  the  libellant  must  be  conclusively 
presumed  to  have  known  what  he  might  have  thus  learned. 
No  authority  is  cited  in  support  of  this  proposition,  and  I 
can  hardly  think  it  was  seriously  made.  In  any  event  it  is 
radically  wrong,  because  it  assumes  that  it  was  the  duty  of 
the  libellant  to  ascertain  who,  if  any  one,  was  the  defend- 
ants' principal.     On  the  contrary,  it  was  the  duty  of  the  de- 
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fendantSy  if  they  did  not  want  to  be  held  personally  liable 
on  the  oontract,  to  disclose  the  name  of  their  principal. 

However,  in  this  caile  the  application  of  the  role  is  not  a 
serious  matter^  because  the  defendants — the  Macleays,  and 
*^  The  Ocean  Ship  Company'* — are  substantially  one  and  the 
same  person;  they  own  their  principal,  and  are  practically 
responsible  for  its  debts  and  liabilities. 

The  libellants  allege  that  they  suffered  damage  by  reason 
of  the  non-performance  of  the  agreement  by  the  defendants 
in  this:  that  their  agent,  Hop  Eee,  had  purchased  and  was 
ready  to  deliver  on  said  vessel  before  March  1,  1880,  two 
thousand  four  hundred  and  forty  mats  of  rice  of  forty-six 
and  one  half  pounds  each,  and  two  hundred  boxes  of  nut  oil 
of  seventy-two  pounds  each,  and  that  they  had  disposed  of 
the  same,  to  arrive  at  this  port  per  the  OarihaJdi^  at  a  net 
gain  of  eight  hundred  and  eighty-one  dollars  and  eighty 
cents — seven  hundred  and  eighty  dollars  and  eighty  cents 
on  the  rice  and  one  hundred  and  one  dollars  on  the  oil,  and 
that  before  said  date  they  had  Secured  two  hundred  and 
sixty-five  passengers  for  the  return  trip  of  said  vessel  at  the 
rate  of  forty  dollars  per  head,  and  would  have  made  upon 
the  carrying  of  the  same,  after  defraying  all  expenses  of 
transportation,  board,  etc.,  the  net  profit  of  four  thousand 
and  seventy-six  dollars;  that  they  were  compelled  to  expend 
five  hundred  dollars  in  returning  these  passengers  from 
Hong  Kong  to  their  respective  homes  upon  the  failure  or 
refusal  of  the  defendants  to  take  them  to  Oregon;  and  that 
freights  were  then  so  high  that  the  libellants  could  not  pro- 
cure other  transportation  for  said  freight  and  passengers  and 
realize  any  profit  thereon. 

Unfortunately,  Hop  Eee  died  without  his  deposition  being 
taken,  and  what  he  did  in  and  about  the  carrying  out  of  this 
contract  is  not  clearly  shown.  However,  upon  the  evidence 
in  the  case  it  does  not  appear  that  he  purchased  any  rice  or 
oil  for  the  libellants  as  alleged,  for  the  reason,  in  all  proba- 
bility, that  Forbes  told  him  early  in  January,  in  effect,  that 
the  Garibaldi  would  not  return  to  Portland.  Neither  is  the 
evidence  satisfactory,  as  to  the  claim  for  five  hundred  dollars 
alleged  to  have  been  paid  for  returning  the  proposed  passen- 
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gers  to  their  homes.  And  on  the  argument  I  nnderBtood 
counsel  for  the  libellants  tacitly  to  abandon  the  claim  for 
damages  on  these  accounts.  But  it' does  appear  from  the 
evidence  that  Moy  Toy  and  Fune  Gib,  n^ho  were  passengers 
to  Hong  Eong  on  the  Craribaldi,  procured,  as  agents  or  run- 
ners for  the  libellants,  two  hundred  passengers  for  Portland 
at  forty  dollars  apiece;  but  as  the  master  of  the  Gwibaldi 
had  given  Hop  Eee  notice  that  she  would  not  make  the  voy- 
age, he  was  compelled  to  decline  to  sell  them  tickets  there- 
for. 

It  also  satisfactorily  appears  from  the  evidence  that  there 
were  no  other  means  available  to  the  libellants  for  trans- 
porting said  passengers,  and  that  the  price  of  passage  on 
the  regular  steamer  to  San  Francisco  was  sixty  dollars  per 
head. 

The  transportation  of  two  hundred  passengers  for  two 
thousand  nine  hundred  dollars — the  price  of  the  charter — 
would  cost  fourteen  dollars  and  fifty  cents,  and  from  the 
evidence  it  appears  that  it  would  cost  not  to  exceed  twelve 
dollars  apiece  more  to  board  and  take  care  of  them  on  the 
voyage;  so  that  it  follows  that  the  libellants  stood  to  make 
two  thousand  eight  hundred  dollars  net  profit  on  the  ven- 
ture, and  were  only  prevented  from  doing  so  by  the  failure 
of  the  defendants  to  keep  their  contract  and  make  the  prom- 
ised voyage. 

The  libellants  have  at  least  sustained  a  loss  of  two  thou- 
sand eight  hundred  dollars  in  gains  prevented  by  this  fail- 
ure of  the  defendants  to  keep  their  contract,  and,  in  my 
judgment,  they  are  such  damages  as  arise  naturally  from 
the  breach  of  the  contract,  and  must  also  be  considered  as 
within  the  contemplation  of  the  parties  thereto  when  they 
made  it;  and  are,  therefore,  recoverable  in  this  suit.  {Had^ 
ley  V.  Baxendale-,  9  Exch.  341;  Oiiffin  v.  Oolver,  16  N.  Y.  489; 
Ogden  v.  Marshall,  4  Selden,  340;  Sedg.  Dam.  79.) 

The  stipulation  in  the  charter  that  either  party  shall  be 
liable  to  the  other  in  the  penal  sum  of  two  thousand  nine 
hundred  dollars  upon  a  failure  to  perform  any  part  of  the 
agreement,  was  intended,  in  contemplation  of  law,  not  as  a 
measure  of  damages,  but  as  a  penalty,  to  be  enforced  only 
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to  the  amount  of  the  actual  damages  sustained  by  such  fail- 
ure. iHarris  v.  Miller,  6  Saw.  319;  Sedg.  Dam.  399,  421, 
n.l.) 

But  this  being  a  suit,  not  for  the  penalty,  but  upon  the 
covenants  in  the  contract  for  damages  for  a  breach  thereof, 
the  amount  recovered  may  exceed  such  penalty.  {Loxoe  v. 
Peers,  4  Burr.  2225;  Harrison  v.  Wright,  13  East,  343; 
Winters.  Trimmer,  1  Black.  395;  Abb.  on  Ship.  285;  Sedg. 
on  Dam.,  423.) 

In  their  answer,  the  defendants  allege,  that  the  parties 
were  mutually  released  from  the  obligation  of  the  charter- 
pariy,  by  reason  of  the  alleged  cancellation  of  the  same  by 
the  master  and  Hop  Eee;  but  it  not  appearing  that  the  latter 
had  authority  to  make  such  cancellation,  that  defense  is 
abandoned,  and  it  is  now  insisted  that  the  contract  to  fur- 
nish and  receive  freight  and  passengers  on  the  Garibaldi,  at 
Hong  Kong  for  Portland,  was  a  contract  so  far,  to  be  per- 
formed in  the  former  place,  and  being  prohibited  there,  it 
was  invalid,  and  therefore  bound  neither  party  to  it. 

But  this  proposition  assumes  what  is  not  proven.  There 
is  no  evidence  that  id  was  unlawful  to  carry  passengers  out 
of  Hong  Kong  on  a  suitable  vessel — one  that  was  '^stanch 
and  strong"  and  reasonably  safe  for  them  to  venture  their 
lives  upon.  The  defendants  expressly  covenanted  in  the 
charter-party  that  the  Oarihaldi  was  such  a  vessel,  and  in 
such  condition;  and  if  they  had  not,  the  law  would  imply  a 
covenant  on  their  part  that  the  vessel  was  ''fit'*  to  do  what 
they  undertook  to  do  with  her — carry  passengers  out  of 
Hong  Kong.  (Maclachlan's  L.  of  M.  S.  406;  The  Merrimac, 
2  Saw.  593;  Lyon  v.  Mills,  5  East,  428;  Sia)ii<m  v.  Richardson, 
9  0.  P.  390;  1  Pars.  S.  &  A.  284.) 

Nor  was  the  duty  or  responsibility  of  the  defendants  in 
this  respect  affected  by  the  fact  that  the  agent  of  the  libellants 
for  the  negotiation  of  the  charter  may  have  known  or  did 
know  the  condition  of  the  Oarihaldi  at  the  date  of  the 
charter-party  because  he  surveyed  her  a  year  before,  or  for 
any  other  reason.  (1  Pars.  S.  A  A.  285,  n.  3.)  They  under- 
took without  qualification  or  condition  that  the  vessel  was 
"fit,"  not  only  to  carry  passengers  generally,  but  also  out 
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of  the  port  of  Hong  Eong»  according  to  the  laws  and  regn- 
lations  thereof. 

The  Garibaldi  appears  to  have  been  built  at  Stockton, 
California,  in  1860,  and  had  been  engaged  for  some  years 
in  carriyng  passengers  between  Hong  Kong  and  this  port. 

By  the  survey  at  Hong  Kong,  in  January,  1880,  she  was 
found  '^  not  fit*'  to  carry  passengers;  probably  on  account  of 
weakness  resulting  from  age. 

Hop  Kee  told  the  Chinese  runners  when  they  came  to  him 
to  purchase  tickets  for  the  passage  out,  that  the  Oaribaldi 
would  not  take  them,  because  Forbes  said  she  was  too  old. 
The  certificate  says  she  is  ''tight  and  in  good  order,"  but 
omits  to  say  that  she  is  ''  stanch  and  strong*'  as  represented 
in  the  charter-party.  And  it  may  be  that  the  master  did  not 
object  to  the  vessel  being  found  unfit  to  carry  passengers  to 
Oregon,  if  she  was  thereby  free  to  engage  in  a  more  profit- 
able trade  on  the  coast  of  China,  where,  according  to  the 
testimony  of  Noyes,  the  mate,  she  earned  one  thousand 
four  hundred  dollars  in  a  voyage  of  a  few  days.  Counsel 
for  the  defendants  also  object  that  the  certificate  of  the 
marine  surveyor  is  not  competent  evidence  of  the  unfitness 
of  the  Oaribaldi  to  carry  passengers.  But  it  was  an  official 
act  procured  by  the  defendants,  upon  the  strength  of  which 
the  emigration  office,  according  to  the  written  statement  of 
the  master  delivered  to  Hop  Kee,  refused  to  permit  the 
vessel  to  carry  passengers  out  of  the  port. 

If  the  certificate  is  true,  as  prima  facie  it  is,  then  un- 
doubtedly the  defendants  failed  to  keep  their  agreement 
that  ''the  said  vessel  shall  be  tight,  stanch,  strong,  and  in 
every  way  fitted  and  provided  for  said  voyage,"  and  if  it  is 
not  true,  and  the  order  thereon  refusing  to  permit  the 
Oaribaldi  to  cany  passengers  was  wrongfully  made,  the  re^ 
suit  is  the  same;  because  the  defendants  not  only  undertook 
that  their  vessel  was  in  a  condition  to  carry  passengers  out 
of  Hong  Kong,  but  that  she  would  do  so  without  any  quali- 
fication or  condition — ^as  that  she  should  be  found  qualified 
or  permitted  to  do  so  by  the  local  authorities. 

In  Paradine  v.  Jane,  Aleyn,  26,  the  court  said:  "When 
the  party  by  his  own  contract  creates  a  duty  or  charge  upon 
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himself,  he  is  bound  to  make  it  good  if  he  may,  notwith- 
standing any  accident  by  inevitable  necessity,  because  he 
might  have  guarded  against  it  by  his  contract.'* 

In  JJie  Hairiman,  9  Wall.  172,  the  supreme  court  say: 
''The  principle  deducible  from  the  authorities  is,  tbat  if 
what  is  agreed  to  be  done  is  possible  and  lawful,  it  must  be 
done.  Difficulty  or  improbability  of  accomplishing  the 
undertaking  will  not  avail  the  defendant.  It  must  be 
shown  that  the  thing  cannot  by  any  means  be  effected.  The 
answer  to  the  objection  of  hardship  in  all  such  cases  is  that 
it  might  have  been  guarded  against  by  a  proper  stipulation;" 
and  cite  with  approbation  Blight  v.  Page,  3  Bos.  &  Pul.  295, 
where  Lord  Eenyon  held,  that  a  charterer  who  agreed  to 
load  a  vessel  with  barley  at  Liebean,  but  did  not,  because 
the  Bussian  government  had  forbidden  the  exportation  of 
barley,  was  liable  for  the  breach  of  his  contract,  saying: 
''If  a  man  undertake  what  he  cannot  perform,  he  shall  an- 
swer for  it  to  the  person  with  whom  he  undertakes.  *  I  am 
always  desirous  to  apply  the  settled  principles  of  the  law  to 
the  regulation  of  commercial  dealings.'* 

To  the  same  effect  is  the  ruling  in  the  case  of  West  v. 
Steamer  Unde  Sam,  McAllister,  505,  and  the  citations  and 
comments  in  Maclachlan's  L.  of  M.  S.  543.  But  if  this 
certificate  and  the  letter  from  the  master  to  Hop  Eee  of 
March  4th,  are  not  prima/ade  evidence  of  the  facts  that  the 
vessel  was  found  unfit  to  carry  passengers,  and  the  refusal 
thereon  of  the  local  authority  to  allow  her  to  sail  with  them, 
what  becomes  of  the  defense  that  this  contract  could  not  be 
performed  by  the  defendants,  because  it  was  contrary  to  the 
law  of  .the  place  of  performance — Hong  Eong?  This  cer- 
tificate and  letter  are  the  only  evidence  of  such  illegality, 
and  without  them  there  would  be  no  pretence  of  an  excuse 
for  the  non-performance  of  the  contract  on  the  part  of  the 
defendants. 

It  is  also  alleged  in  the  answer  and  testified  to  by  the 
master  that  when  he  arrived  in  Hong  Eong,  Hop  Eee  told 
him  that  he  had  not  secured  any  freight  or  passengers  for 
the  OaribdUU,  and  upon  this  it  is  claimed  that  the  libellanta 
were  first  in  fault,  and  this  wa^  the  controlling  reason  why 


378  Tb  Seng  Co.  v.  Cobbitt.  [Dist.  Ct 

Opinion  of  the  Ck>art — ^Deftdy,  J.  [September, 

the  contract  was  considered  at  an  end  by  the  master  and 
Hop  Kee.  Bat  admitting  that  Hop  Kee  had  not  secured 
any  freight  or  passengers  when  or  before  the  Garibaldi 
arrived  at  Hong  Eong,  it  does  not  follow  by  any  means  that 
the  libellants  were  therefore  in  fault  in  this  matter.  It  was 
not  agreed  or  expected  that  the  freight  or  passengers  would 
be  engaged  by  the  arrival  of  the  vessel  in  December  or 
January.  Indeed,  the  libellants  had  until  the  first  of  April 
to  load  the  vessel,  and  as  much  longer  as  they  chose,  by 
paying  the  demurrage  agreed  upon,  while  the  defendants 
were  not  bound  to  be  in  port  or  receive  cargo  before  the 
first  of  March. 

It  may  be,  then,  that  Hop  Eee,  when  asked  by  the  mas- 
ter in  December  or  January,  said  he  had  not  secured  any 
freight  or  passengers,  but  that  does  not  prove  that  he  did 
not  intend  to  or  would  not  before  the  expiration  of  the  lay 
days.  How  could  he  be  expected  to  have  procured  a  cargo, 
when,  so  far  as  appears,  his  instructions  to  do  so  went  out 
on  the  Garibaldi?  That  he  did  not  afterwards  procure  the 
rice  and  oil  and  accept  the  passengers  that  Moy  Toy  and 
Fune  Gib  had  engaged  in  the  mean  time,  was  doubtless  due 
to  the  fact  that,  in  a  fow  days  thereafter,  the  master  told 
him,  in  effect,  that  the  vessel  would  not  return  to  Portland. 

The  answer  admits  the  liability  of  the  defendants,  as 
agents  of  the  owners,  to  repay  the  five  hundred  dollars 
received  by  them  as  earnest  money;  and  therewith  they 
brought  into  court  five  hundred  and  sixty-two  dollars  and 
thirty-three  cents,  that  being  the  amount  with  interest  and 
costs  of  suit  to  date — December  3,  1880 — ^and  "  tendered 
the  same  to  the  libellants,"  who  received  the  amount  from 
the  clerk  on  December  23d. 

It  is  now  contended,  that  this  sum  was  tendered  in  full 
of  all  claims  in  this  suit,  and  that  the  acceptance  of  it  by 
the  libellants,  is  a  satisfaction  of  the  whole  claim,  and  a 
bar  to  any  further  recovery. 

A  payment  of  money  into  court,  without  a  plea  of  a  pre- 
vious tender,  operates  as  a  tender  from  that  date,  and  ad- 
mits so  much  of  the  cause  of  action.  But  the  plaintiff  is 
not  thereby  precluded  fronx  prosecuting  his  action  for  the 
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remaiDder  of  his  claim,  although  he  cannot  recover  costs,  if 
he  fails  to  recover  more  than  the  sum  tendered,  and  may  be 
required  to  pay  them. 

But  whether  the  plaintiff  may  take  this  money  out  of 
court  pending  the  litigation,  either  of  his  own  motion  or  by 
leave  of  the  court,  is  a  question.  In  Alexandria  v.  PaUen, 
1  Cr.  C.  C.  294,  it  was  said  by  the  court,  without  argument^ 
that  on  a  plea  of  tender  the  plaintiff  cannot  take  the  money 
out  of  court  and  proceed  for  more;  and  in  2  Pars.  S.  &  A.. 
486,  it  is  said,  ''The  practice  in  the  English  admiralty  is, 
when  money  is  paid  into  court  as  a  tender,  not  to  pay  it  out 
until  the  conclusion  of  the  case;**  citing  The  Annie  Ckild^, 
Lush.  Adm.  509. 

But  in  Murray  v.  Beihune,  1  Wend.  191,  it  was  held  that 
when  money  is  brought  into  court,  pending  an  action  for 
the  same  and  more,  it  is  a  payment  pro  tanto^  and  the 
plaintiff  has  a  right  to  take  it  out,  but  the  defendant  has  not. 
And  this  in  my  judgment  is  the  more  convenient,  and  there- 
fore the  better  rule.  The  deposit  in  court  is  an  uncondi- 
tional admission  that  such  an  amount  is  due,  and  a  tender 
of  the  same  and  more — for  it  is  so  far  a  payment  beyond  the 
power  of  the  party  to  recall.  (See  also  Spalding  v.  Fander-^ 
cook,  2  Wend.  431;  Sleght  v.  Rhinelandet\  1  Johns.  202.) 

By  reason  of  the  failure  of  the  defendants  to  perform 
their  contract,  the  libellants  have  suffered  damage,  and  are 
entitled  to  recover  at  least  the  two  thousand  eight  hundred 
dollars  gains,  which  they  were  thereby  prevented  from 
making  on  the  transportation  of  the  two  hundred  passen- 
gers engaged  for  the  voyage,  with  interest  from  the  date  the 
Oaribaldi  might  have  completed  the  voyage  to  this  port — 
say  June  1,  1880 — ^amounting  in  all  to  three  thousand  one 
hundred  and  seventy-three  dollars  and  thirty-three  and  one 
third  cents,  with  the  costs  and  expenses  of  suit« 

There  will  be  a  decree  accordingly. 
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Leandeb  Holmes,  Administrator  op  Perkins,  v. 
Oregon  and  California  Railroad  Co. 

CiEOurr  CouBT,  District  of  Obeook. 
October  20,  1881. 

1.  Tmb  CotTKTT  Courts  of  Oregon  are,  under  the  conatitntion  and  laws  of 

Oregon,  courts  of  record;  and  their  records  are  entitled  to  the  same  faith 
and  credit  as  is  attributed  to  the  records  of  other  superior  courts. 

2.  The  County  Courts,  under  the  constitution  of  Oregon,  have  general 

jurisdiction  of  probate  matters,  to  be  limited  and  regulated  by  statute, 
in  accordance  with  the  constitution. 

3.  Same. — ^Under  the  statutes  of  Oregon,  letters  of  administration  upon  the 

estates  of  persons  dying  without  a  will  are  to  be  granted  by  the  county 
court  of  the  county  of  which  the  intestate  was  an  inhabitant  at  or  im- 
mediately before  his  death  upon  the  presentation  of  a  petition  to  the 
court  alleging  the  necessary  facts,  including  the  fact  of  such  inhabitancy. 

4.  Jurisdiction,  Whit  is. — Where  the  petition  for  letters  of  administration 

alleges  all  the  facts  necessary  to  give  the  court  jurisdiction,  the  court  is 
required  to  inquire  into  the  truth  of  the  facts  so  alleged,  and  is  author- 
ized to  determine  and  adjudicate  thereon;  and  such  authority  to  inquire 
and  adjudge  is  Jurisdiction, 
6.  Jurisdiction— Conclusive  Aiktudication.— Where  the  petition  properly 
alleges  that  the  intestate  was  an  inhabitant  of  the  county  in  which  the 
petition  is  filed  at  or  immediately  before  his  death,  together  with  all 
other  necesaary  facts,  and  the  court,  upon  such  proper  allegations  and 
satisfactory  proofs,  adjudges  the  facts  so  alleged  to  be  true,  and  issues 
letters  of  administration  thereon,  the  adjudication  of  the  fact  of  inhabit- 
ancy so  made  is  conclusive,  and  the  truth  thereof  csjunot  be  controverted 
collaterally  in  any  other  proceeding.  The  judgment  concludes  further 
inquiry  as  to  the  jurisdictional  fact  by  deciding  it. 

6.  Same.— The  judgment  in  such  case  has  the  same  conclusive  efifect  as  the 

judgment  of  a  court  of  record  of  the  United  States  upon  the  allegation 
in  a  complaint  or  bill  in  chancery  of  the  jurisdictional  fact  of  citizenship, 
or  the  judgment  of  a  state  court  of  record  upon  the  jurisdictional  fact  of 
the  place  where  the  crime  was  committed  alleged  in  the  Indictment. 

7.  Proceeding  in  Rem. — The  proceeding  for  the  appointment  of  an  ad- 

ministrator is  in  the  nature  of  a  proceeding  in  rem,  to  which  all  the  world 
is  a  party,  and  all  the  world  is  estopped  by  the  adjudication  thereon. 

8.  The  Case  of  Thompson  v.  Whitman,  18  Wall.  457,  and  the  cases  therein 

cited,  commented  on  and  distinguished. 

9.  Jurisdictional  Facts  not  Conclusively  Determined.— Where  the  court 

is  required  to  do  some  act  through  its  ministerial  officers  or  other  law- 
fully appointed  agencies,  in  order  to  acquire  jurisdiction  of  the  person  or 
of  the  thing  in  a  matter  constituting  a  complete  pre-existing  cause  of 
action — such  as  serving  a  summons  on  a  party  within  the  state,  or  seizing 
''  thing  within  its  territorial  jurisdiction-^the  acts  so  to  be  performed 
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by  or  on  behalf  of  the  court  to  give  it  joriadictioii  are  jurisdictional  facts; 
and  the  determination  of  that  class  of  jurisdictional  facts  by  the  court 
assuming  jurisdiction  is  not  conclusive,  but  the  truth  of  such  jurisdic- 
tional facts  may  be  controverted  in  a  colUtteral  proceeding. 

10.  Appeal— Amount  in  Controvi:rsy.— Where  the  statute  in  express  terms 
limits  a  recovery  to  five  thousand  dollars,  that  sum  is  the  highest  amount 
in  controversy,  and  there  is  no  appeaL 

11.  Second  Administ&atob.— The  appointment  of  an  administrator  while 
there  exists  a  legal  administrator  is  void. 

Before  Sawyer,  Circuit  Jadge. 

On  petition  for  rehearing.  This  is  an  appeal  from  a  de- 
cree  of  the  district  court  in  a  suit  to  recover  the  sum  of 
four  thousand  nine  hundred  dollars,  under  section  367  of 
the  Oregon  civil  code,  on  account  of  the  death  of  William 
A.  Perkins,  which  occurred  on  November  16,  1878,  and 
which  is  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant  while  transporting  the  said  Perkins  across 
the  Wallamet  river^  at  Portland,  on  its  steam  ferry.  On 
the  day  named  the  deceased,  then  in  his  twenty-second 
year,  in  company  with  his  mother,  Mary  A.  Biggs,  left 
Salem,  Oregon,  for  Portland,  in  the  same  state,  intending 
to  take  the  steamer  at  the  latter  place  for  California.  In 
crossing  the  Wallamet  river,  on  defendant's  ferry,  while 
landing  at  Portland,  in  Multnomah  county,  he  fell  over- 
board and  was  drowned.  Soon  after,  said  Mary  A.  Biggs, 
mother  of  the  deceased,  who  was  the  next  of  kin,  and  one 
of  his  heirs  at  law,  and  entitled  to  letters  of  administration 
under  the  laws  of  Oregon  (Or.  Code,  sec.  1053),  filed  a 
yerified  petition  in  the  county  court  of  Multnomah  county, 
in  which  she  styled  herself  Mary  A.  Biggs,  of  the  city  of 
Portland,  and  alleged  that  William  A.  Perkins  died  on 
November  16,  1878,  in  said  Multnomah  county  and  state  of 
Oregon;  ''that  deceased  was  at,  or  immediately  before  his 
death,  an  inhabitant  of  said  county;"  that  he  left  as  assets 
the  claim  now  sued  upon,  and  no  other  property;  that  he 
left  no  creditors  and  no  will;  that  she  herself,  the  mother 
of  said  deceased,  ''residing  in  said  city  of  Portland,"  two 
minor  half-sisters,  who  "  reside  with  your  petitioner  in  said 
city,"  and  a  minor  brother  residing  in  Cambridge,  Vermont, 
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were  the  only  next  of  kin,  and  heirs  at  law  of  the  said  in- 
testate. The  petition  alleges  all  other  jurisdictional  and 
necessary  facts,  and  in  said  petition,  petitioner  expressly 
renounced  her  right  to  administer  upon  the  estate  of  de- 
ceased, and  prayed  the  court  to  grant  letters  of  administra- 
tion to  H.  W.  Davis,  whom  she  alleged  to  be  a  fit  and  com- 
petent person  to  administer  upon  said  estate.  Acting  upon 
said  petition,  the  county  court  of  Multnomah  county,  at  a 
regular  term  of  said  court,  on  December  16,  1878,  in  an 
order  made  and  entered  in  the  records,  in  which  it  was  re- 
cited, tiiat  it  was  **  proved  by  the  oath  of  the  petitioner. 
Biggs,  that  the  said  William  A.  Perkins  died  on  or  about 
the  sixteenth  day  of  November,  1878,  intestate,  in  the  county 
of  Multnomah,  and  state  of  Oregon,  being  at,  or  imme- 
diately before  his  death,  an  inhabitant  of  said  county," 
etc.,  ordered  that  letters  of  administration  on  the  estate  of 
said  intestate  be  issued  to  H.  W.  Davis;  and  letters  were 
accordingly  issued,  and  said  Davis  qualified  and  entered 
upon  his  duties  as  such  administrator — the  proceedings 
being  all  in  due  form  and  regular  upon  their  face.  The 
said  order  and  appointment  are  still  unrevoked  and  in  full 
force.  Afterwards,  on  January  2, 1879,  said  Davis,  as  such 
administrator,  brought  an  action  at  law  against  the  defend- 
ant in  the  circuit  court  of  Oregon,  under  section  637  of  the 
code  of  Oregon,  for  the  identical  cause  of  action  alleged  in 
the  libel  herein,  in  which  issue  was  joined,  and  in  which 
there  was  a  trial  by  jury,  and  a  verdict  in  favor  of  the  de- 
fendant, upon  which  verdict  a  final  judgment  was  regularly 
entered  on  March  31, 1879.  Said  judgment  was  afterwards 
duly  affirmed  on  appeal  by  the  supreme  court  of  Oregon  on 
August  11, 1879;  and  it  still  remains  in  full  force  and  effect. 
Afterwards,  Sidney  Dell,  who  had  been  the  attorney  of  Mrs. 
Biggs,  and  said  administrator,  Davis,  in  the  said  prior  pro- 
ceedings, filed  a  petition,  as  petitioner,  in  the  county  court 
of  Jackson  county,  Oregon,  in  which  it  is  alleged,  *'that 
deceased  was  at  and  immediately  before  his  death  an  in- 
habitant of  said  county  of  Jackson  in  said  state  of  Oregon;" 
that  the  same  parties  mentioned  in  the  said  prior  petition 
were  next  of  kin,  and  heirs  at  law,  etc. ;  that  the  said  cause 
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of  actio]\  was  the  only  estate  of  deceased;  that  there  were 
no  creditors;  that  more  than  forty  days  had  elapsed  since 
the  death  of  the  intestate,  and  neither  the  widow,  next  of 
kin,  nor  any  creditor  had  "made  application  within  that 
time  to  this  court  for  letters  of  administration,"  and  pray- 
ing that  Leander  Holmes  be  appointed  administrator, 
whereupon  said  Holmes  was  appointed  such  administrator 
on  September  17,  1879.  Holmes,  having  qualified  and  re- 
ceived his  letters,  filed  the  libel  in  this  suit,  for  the  iden- 
tical cause  of  action  brought  by  Davis,  administrator,  in 
the  state  court.  In  addition  to  the  issue  taken  on  the  case 
made  by  the  libel,  the  defendant  sets  up  as  defenses: 
1.  That  libellant  was  never  administrator;  2.  The  prior  ad- 
judication in  the  state  courts. 

Sidney  Dell,  for  libellant. 

Dolphf  Bronaugh,  Dolph  dc  Simon,  for  defendants. 

Sawyer,  Circuit  Judge,  after  stating  the  facts.  At  the  hear- 
ing at  the  last  terp,  although  the  court  intimated  that  its  im- 
pressions were  against  the  libellant  upon  other  points,  the 
case  was  in  fact  decided  upon  the  first  point  set  out  iu  the 
statement — that  the  libellant  was  never  administrator.  This 
point  has  been  thoroughly  and  ably  argued  and  reargued, 
and  I  have  given  it  that  careful  consideration  which  the  im- 
portance of  the  cade,  and  of  the  principle  involved,  deserves. 

Whether  the  libellant  is  administrator,  depends  upon  the 
question:  first,  whether  the  appointment  of  Davis,  who 
was  appointed  by  the  county  court  of  Multnomah  county, 
and  whose  appointment,  if  legal,  was  still  in  force,  was 
valid;  and  if  not,  then,  whether  the  intestate  was  in  fact  an 
inhabitant  of  Jackson  county,  ^'at  or  immediately  before 
his  death."  As  to  the  first  point:  The  appointment  of  an 
administrator  of  an  estate,  while  there  is.  already  a  legal  ad- 
ministrator, is  void.  The  title  to  all  the  estate  having  al- 
ready vested  in  the  existing  administrator  for  the  purposes 
of  administration,  there  is  no  estate  in  existence  which  can 
vest  in  the  second  appointee  by  virtue  of  his  appointment. 
There  is  no  subject-matter  upon  which  he  can  act.     (OriffUh 
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V.  Frazier^  8  Crancb,  9;  Kane  v.  PauZ,  14  Pet.  33;  Haynes  v. 
Meeks,  20  Cal.  288;  HamiUon'a  IktcUe,  34  Id.  464.)  Was 
Davis,  then,  administrator  at  the  time  of  libellant*s  appoint- 
ment? 

The  only  ground  of  invalidity  in  the  appointment  of 
Dayis,  alleged  and  relied  on  by  libellant,  is,  that  Perkins, 
'*  at  or  immediately  before  his  death,"  was  not  in  fact  an  in- 
habitant of  Multnomah  county,  and  the  county  court  of  that 
county  had  no  jurisdiction  to  make  the  appointment;  and, 
it  is  insisted,  that  the  appointment  for  that  reason  is  abso- 
lutely void. 

The  first  point  to  be  considered,  then,  is,  is  the  question 
of  inhabitancy  open  to  examination  on  a  collateral  attack? 

Section  1,  article  YII  of  the  constitution  of  Oregon,  so 
far  as  it  relates  to  county  courts,  is  in  the  following  lan- 
guage: ''The  judicial  power  of  the  state  shall  be  vested  in 
a  supreme  court,  circuit  courts,  and  county  courts  which  aJiaU 
be  courts  of  record,  having  general  jurisdiction,  to  be  defined, 
limited,  and  regulated  by  law  in  accordance  with  this  con- 
stitution." (Gen.  Laws  Or.,  p.  87.)  Thus,  the  people  of 
Oregon,  in  their  fundamental  law,  have  relieved  the  county 
courts  of  the  badge  of  inferiority  in  the  technical  sense  of 
that  term,  and  made  them  courts  of  record — superior 
courts — and  so  far  as  the  sanctity  of  their  determinations, 
and  the  faith  and  credit  due  to  their  records  are  concerned, 
placed  them  upon  a  plane  of  equal  dignity  with  the  circuit 
and  supreme  courts.  The  general  jurisdiction  is  conferred, 
and  the  character  of  the  court  fixed  in  the  same  section  and 
in  the  same  language  as  that  which  fixes  the  status  of  the 
other  courts.  The  same  effect  must,  therefore,  be  given  to 
their  determinations  upon  collateral  attack,  and  the  same 
inviolability  attributed  to  their  records  as  to  the  records  of 
the  circuit  courts,  or  of  the  supreme  court  itself.  This 
point  is,  also,  settled  by  the  decision  of  the  supreme  court 
of  Oregon.  {Tustin  v.  Oaunt,  4  Or.  306.)  The  character 
and  dignity  of  the  county  court  having  been  thus  defined 
and  established,  section  12,  of  the  same  article  of  the  con- 
stitution, provides  that,  ''The  county  court  shall  have  the 
jurisdiction  pertaining  to  probate  courts,"  etc.,  thus  confer- 
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ring  in  general  terms  upon  the  connty  court  general  juris- 
diction over  the  subject-matter  of  the  estates  of  deceased 
persons.  In  regulating  the  exercise  of  this  general  jurisdic- 
tion thus  conferred,  in  pursuance  of  the  provisions  of  sec- 
tion 1,  article  VII,  of  the  constitution  before  cited,  the 
statute  provides:  that  the  administration  of  the  estate  of 
an  intestate  shall  be  granted  by  the  county  court  when  the 
intestate  ^*  at  or  immediately  before  his  death  was  an  inhab- 
itant of  the  county,  in  whatever  place  he  may  have  died.'' 
(Or.  Civ.  Code,  sees.  1051,  1052.)  Section  1060  provides: 
^'In  an  application  *  ^  ^  for  the  appointment  of  an 
administrator,  the  petition  shall  set  forth  the  facts  necessary 
to  give  the  court  jurisdiction."  In  this  case,  as  has  been 
seen,  the  facts  were  all  properly  set  forth,  and  it  was  dis- 
tinctly alleged  in  the  petition  that  the  intestate  was,  '^at  or 
immediately  before  his  death,  an  inhabitant  of  Multnomah 
county." 

This  averment  presented  the  issue  as  to  inhabitancy  to  be 
determined,  and  the  court  did  in  fact  determine  and  adjudge 
it  upon  evidence  under  oath,  and  its  judgment  on  its  face 
contains  the  recital:  "It  being  proved  by  the  oath  of  the 
petitioner.  Biggs,  that  the  said  William  A.  Perkins  died  on 
or  about  the  sixteenth  day  of  November,  1878,  intestate,  in 
the  county  of  Multnomah,  and  stafce  of  Oregon,  being  at  or 
immedicUely  be/ore  his  death  an  inhabitant  of  said  county,"* 
Can  this  determination  be  re-examined  in  a  collateral  pro- 
ceeding, and  if  found  erroneous,  treated  as  a  nullity,  on  the 
ground  that  the  court  was  without  jurisdiction  ?  To  resolve 
this  question  it  must  be  determined  what  jurisdiction  is. 
The  supreme  court  of  the  United  States  has  repeatedly  de- 
fined jurisdiction.  In  Gh-ignon's  Lessees  v.  AsUyi^  2  How. 
338,  the  supreme  court,  quoting  from  a  prior  case,  says: 
"The  power  to  hear  and  determine  a  cause  is  jurisdiction; 
it  is  coram  judice  whenever  a  case  is  presented  which  brings 
this  power  into  action;  if  the  petitioner  presents  such  a 
case  in  his  petition,  that,  on  a  demurrer,  the  court  would 
render  a  judgment  in  his  favor,  it  is  an  undoubted  case  of 
jurisdiction.  Whether  on  an  answer  denying  and  putting 
in  issue  the  allegations  of  the  petition,  the  petitioner  makes 
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out  his  caso,  is  the  exercise  of  jurisdiction,  conferred  by  the 
filing  of  a  petition  containing  all  the  requisites,  and  in  the 
manner  required  by  law.  (6  Pet.  709.)  Any  movement  by 
a  court  is  necessarily  the  exercise  of  jurisdiction;  so  to  ex- 
ercise any  judicial  power  over  the  subject-matter  and  the 
parties,  the  question  is,  whether,  on  the  case  before  the 
court,  their  action  is  judicial  or  extrajudicial,  with  or  with- 
out authority  of  law,  to  render  a  judgment  or  decree  upon 
the  rights  of  the  litigant  parties.  If  the  law  confers  the 
power  to  render  a  judgment  or  decree,  then  the  court  has 
jurisdiction,  what  shall  be  adjudged  or  decreed  between  the 
parties,  and  with  which  is  the  right  of  the  case,  is  judicial 
action  by  hearing  and  determining  it.  (12  Pet.  718;  3  Id. 
205.)  It  is  a  case  of  judicial  cognizance,  and  the  proceed- 
ing is  judicial.     (12  Id.  623.)" 

The  court  furthers  says:  ''No  other  requisites  to  the  juris- 
diction of  the  county  court  are  prescribed  than  the  death  of 
Orignon,  the  insufficiency  of  his  personal  estate  to  pay  his  , 
debts,  and  a  representation  thereof  to  the  county  court 
where  he  dwelt,  or  his  real  estate  was  situate,  making  these 
facts  to  appear  to  the  court.  Their  decision  was  the  exer- 
cise of  jurisdiction,  which  was  conferred  by  the  representa- 
tion ;  for  wheneyer  that  was  before  the  court,  they  must  bear 
and  determine  whether  it  was  true  or  not.  It  was  a  subject 
upon  which  there  might  be  judicial  action.  The  record  of 
the  county  court  shows  that  there  was  a  petition  represent- 
ing some  facts  by  the  administrator,  who  prayed  an  order  of 
sale;  that  the  court  took  these  facts  which  were  alleged  in  the 
petition  into  consideration,  and  for  these  and  divers  other 
good  reasons,  ordered  that*he  be  empowered  to  sell."  (Id. 
339.)  And  again  (page  340):  ''The  petition  in  the  present 
case  called  for  a  decision  of  the  court  that  the  facts  repre- 
sented did  or  did  not  appear  to  them  to  be  sufficiently 
proved;  they  decided  that  they  did  so  appear,  whereby  their 
power  was  exercised  by  the  authority  of  the  law,  and  it  be- 
came their  duty  to  order  the  sale,"  etc.  *  *  *  «'The 
granting  the  license  to  sell  is  an  adjudication  upon  all  the 
facts  necessary  to  give  jurisdiction,  and  talielher  they  exisled 
or  not  is  wholly  immaterial,  if  no  appeal  is  taken;  the  rule  is 
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the  same  whether  the  law  gives  an  appeal  or  not,  if  none  is 
given  from  the  final  decree  it  is  conclusive  npon  all  whom  it 
concerns.  The  record  is  absolute  verity,  to  contradict  which 
there  can  be  no  averment  or  evidence;  the  court  having  power 
to  make  the  decree,  it  can  be  impeached  only  by  fraud  in  the 
party  who  obtains  it."'  And  again,  quoting  Chief  Justice 
Marshall  in  Ex  paiie  Watldns,  3  Pet.  202,  203:  "A  judgment 
in  its  nature  concludes  the  subject  in  which  it  is  rendered, 
and  pronounces  the  law  of  the  case.  The  judgment  of  a 
court  of  record,  whose  jurisdiction  is  final,  is  as  conclu- 
sive on  all  the  world  as  a  judgment  of  this  court  would 
be.  It  is  as  conclusive  in  this  court  as  it  is  in  other 
courts.  It  puis  an  end  to  all  inquiry  into  the/act  by  deciding 
it.''  This  definition  of  jurisdiction,  and  these  views  have 
been  reiterated  and  affirmed  over  and  over  again  by  the 
supreme  court,  and  I  am  not  aware  that  they  have  ever 
been  modified  or  questioned.  (See  Ex  parte  Watkins,  3 
Pet.  205;  United  States  v.  Arredondo,  6  Pet.  709;  In  re  Bo- 
gartj  2  Saw.  401.)  The  doctrine  and  the  case  of  Grignon's 
Lessees  is  affirmed  in  Florentine  y.  Baiion,  2  Wall.  216,  in 
which  the  court  says:  ''The  petition  of  the  administrator, 
setting  forth  that  the  personal  property  of  the  deceased  is 
insufficient  to  pay  such  debts,  and  praying  the  court  for  an 
order  of  sale,  brought  the  case  fully  within  the  jurisdiction 
of  the  court.  It  became  a  case  of  judicial  cognizance,  and 
the  proceedings  are  judicial.  The  court  has  power  over 
the  subject-matter  and  the  parties."  How  did  the  court  .get 
jurisdiction?  Not  merely  by  the  actual  existence  of  the 
jurisdictional  facts,  but  by  their  averment  in  the  petition, 
and,  "The  court  having"  [by  such  representation]  *'the 
right  to  decide  every  question  which  occurs  in  a  cause, 
whether  the  decision  is  correct  or  otherwise,  its  judgment, 
until  reversed,  is  binding  on  every  other  court."  (Id.)  * 
*  ^  ''This  proposition  will  be  found  fully  discussed  at 
length,  and  fully  decided  by  us  in  Chignon's  Lessees  v.  Asior. 
Any  further  argument  in  vindication  of  them  would  be  super- 
fluous." (Id.)  Affirmed  again  in  Comstock  v.  Crawford^  3 
Wall.  406,  403.  (See  also  CaujoUe  v.  Ferris,  13  Wall.  465; 
McNiU  V.  Turner,  16  Wall.  363,  366.)    In  the  very  late  ease 
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of  Mohr  y.  Manierre,  101  U.  S.  424-5,  the  supreme  court 
by  Mr.  Justice  Field,  citing  Grignon's  Lessees,  says:  "This 
court,  however,  held  that  no  other  requisites  to  the  juris* 
diction  of  the  county  court  were  prescribed  by  the  statute 
than  the  death  of  the  intestate,  the  insufficiency  of  his  per- 
sonal estate  to  pay  his  debts,  and  a  representation  of  the 
facts  to  the  county  court  where  he  dwelt,  or  his  real  estate 
was  situated;  that  the  decision  of  the  county  coart  upon 
the  facts,  was  the  exercise  of  jurisdiction  which  the  repre- 
sentation conferred;  and  that  the  decision  could  not  be  col- 
laterally attacked  by  reason  of  them.  The  court  observed 
in  substance  *  *  *  that  it  was  sufficient  to  call  its 
powers  into  exercise;  that  the  petition  stated  the  fact  upon 
the  existence  of  which  the  law  authorized  this  sale;  that  the 
granting  of  the  license  was  an  adjudication  that  such  facts 
existed,"  etc.,  and  again:  "The  statute  declared  that  upon 
the  existence  of  certain  facts  the  sale  of  the  lunatic's  estate 
might  be  made,  and  when  these  appeared  in  the  petition  of 
the  guardian,  the  court  had  jurisdiction  to  act,  so  far  as  his 
rights  were  concerned,  as. fully  as  if  the  statute  has  so  de- 
clared in  terms,  whatever  may  be  the  effect  of  its  proceed- 
ings upon  the  interests  of  parties  not  properly  brought  be- 
fore the  court."  (Id.  426.)  Thus  in  that  case  the  principle 
so  often  repeated,  is  again  recognized  and  asserted,  that 
when  the  jurisdictional  facts  are  all  alleged  in  the  petition, 
the  court  has  jarisdiction  to  act  upon  them;  that  the  deter- 
mination of  the  truth  or  falsity  of  those  facts  is  judicial 
action,  in  the  exercise  of  jurisdiction,  and  is  conclusive 
when  brought  collaterally  before  another  court.  Try  the 
case  under  consideration  by  the  tests  thus  repeatedly  laid 
down,  and  reasserted  and  reaffirmed  over  and  over  again- 
by  the  supreme  court  for  a  period  of  more  than  fifty  years. 
Did  not  the  ''petitioner  present  such  a  case  in  her  petition, 
that  on  demurrer  the  court  would  render  judgment  in  her 
favor?"  There  can  be  but  one  answer  to  this  question. 
Then,  says  the  supreme  court,  ''it  was  an  undoubted  case 
of  jurisdiction."  Was  the  court  required  to  act  upon  the 
n?  Then  "any  movement  of  the  court"  in  acting 
was  "the  exercise  of  jurisdiction."    The  law,  as 


Dist.  Or.]  Holmes  v.  Obegon  A  Cal.  R.  R.  Co.  389 

1881.]  Opinion  of  the  Oonrtr-Sawyer,  C.  J. 

we  have  seen,  required  a  petition  stating  the  jurisdictional 
facts  to  be  presented  to  the  court,  and  required  the  court  to 
act  upon  it.  The  proper  representation  of  the  fact  of  in- 
habitancy in  the  petition  is  strictly  jurisdictional.  The 
actual  existence  of  the  fact  jurisdictional  only  svb  modo. 
The  determination  of  the  truth  of  the  representation  de« 
pends  upon  evidence  and  the  exercise  of  jurisdiction.  (See 
HaggaH  v.  Morgan,  5  N.  T.  429.)  The  petition  filed  in  this 
case  represented  all  the  jurisdictional  facts. 

"The  decision  upon  it,"  says  the  supreme  court,  "was 
the  exercise  of  jurisdiction  which  was  conferred  by  the 
representation;"  for  "whenever  that  was  before  the  court, 
they  must  determine  whether  it  was  true  or  not."  "It  was 
a  subject  upon  which  there  might  be  judicial  action."  The 
determination  and  granting  letters  "is  an  adjudication 
upon  all  the  facts  necessary  to  give  jurisdiction,  and 
whether  they  existed  or  not  is  wholly  immaterial,  if  no  ap- 
peal is  taken.  The  rule  is  the  same,  whether  the  law  gives 
an  appeal  or  not.  If  none  is  given  from  the  final  decree, 
it  is  conclusive  on  all  whom  it  may  concern.  The  record 
is  absolute  verity,  to  contradict  which  there  can  be  no  aver- 
ment or  evidence;  the  court  having  power  to  make  the  de- 
cree, it  can  be  impeached  only  by  fraud  in  the  party  who 
obtained  it."  (2  How.  340. )  The  court  certainly  had  power, 
because  it  was  required  to  do  so,  to  act.  upon  the  petition 
of  Mrs.  Riggs,  and  determine  the  truth  of  the  nnatters  al- 
leged, and  to  make  a  decree  to  give  effect  to  that  determina- 
tion. Otherwise,  to  what  end  is  it  to  consider  the  petition 
at  all?  And  in  the  language  of  Chief  Justice  Marshall, 
"The  judgment,  in  its  nature,  concludes  the  subject  on 
which  it  is  rendered,  and  pronounces  the  law  of  the  case. 
The  judgment  of  a  court  of  record,  whose  jurisdiction  is 
final,  is  as  conclusive  on  all  the  world  as  the  judgment  of 
this  court  would  be.  *  *  *  It  puts  an  end  to  all  in- 
quiry into  the  fact  by  deciding  it."  Tbose  are  the  condi- 
tions found  in  this  case;  and  such  must  be  the  result  unless 
the  law,  as  it  has  been  recognized  and  enforced  in  the  su- 
preme court  of  the  United  States  for  more  than  half  a  cen- 
tury, is  to  be  abrogated.    The  court,  certainly,  was  author- 
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ized  to  adjudge  and  decree  whether,  upon  the  petition  and 
proofs,  Perkins  was  an  inhabitant  of  Maltnomah  county  at 
or  immediately  preceding  his  death  or  not.  It  was  required 
by  the  statute  to'  determine  that  question.  No  court  in  the 
state  could  act  at  all  in  such  a  case  without  making  this  in- 
quiry. No  court  could  know  haw  the  actual  fact  was  by  in- 
tuition, or  take  judicial  notice  of  it.  There  must  be  proper 
allegations  and  proof,  which  the  court  must  consider;  and 
the  inquiry  must,  in  the  nature  of  things,  rest  on  ante- 
cedent authority  to  inquire.  That  authority  is  jurisdiction, 
and  the  inquiry  judicial  action  within  the  jurisdiction.  The 
correct  determination  of  the  fact  depends  upon  the  truth- 
fulness of  the  evidence,  and  correct  deductions  from  it; 
and  in  both  particulars  there  is  liability  to  error.  It  seldom 
happens,  that  disputed  facts  can  be  determined  with  abso- 
lute certainty.  The  evidence  upon  different  trials  of  the 
same  issues  of  fact  may  be  entirely  different,  and  not  only 
justify  but  absolutely  require  different  determinations,  and 
different  adjudications.  Different  minds  may  make  differ- 
ent deductions  from  the  same  evidence,  where  there  is  room 
for  doubt.  But  the  peace  and  interests  of  society  require 
that  there  should  be  an  end  to  litigation.  Hence  the  rule, 
as  important  to  the  welKbeing  of  society  as  any  known  to 
the  law,  that  a  question  of  fact  once  determined  and  ad- 
judged, by  a  court  haying  authority  to  make  the  inquiry 
and  adjudication,  is  conclusively  determined,  unless  the 
judgment  is  set  aside  on  appeal  to  some  higher  court,  or 
upon  some  direct  proceeding  within  the  recognized  rules  of 
law  to  annul  it.  In  this  case,  in  my  judgment,  the  county 
court  of  Multnomah  county  had  jurisdiction  upon  the  peti- 
tion filed  to  hear  evidence,  and  inquire  into,  determine,  and 
adjudge  the  fact  of  inhabitancy  of  Perkins  at  or  immediately 
before  his  death;  and  having  made  the  inquiry,  and  de- 
termined and  adjudged  the  fact,  the  judgment  is  ''conclu- 
sive on  all  the  world,"  and  ''  puts  an  end  to  the  inquiry  con- 
cerning the  fact  by  deciding  it."  The  petition  for  the  ap- 
pointment of  an  administrator,  and  the  proceedings  there- 
on, are  in  the  nature  of  proceedings  in  rem.  ''AH  the 
world  was  a  party"  to  the  proceedings,  and,  consequently. 
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all  the  world  is  estopped  by  the  adjadication  thereon. 
{GrignorCa  Lessees,  2  How.  338.) 

The  broad  principle  urged  by  libellant's  counsel,  that  the 
question  of  Perkins'  inhabitancy  is  strictly  jhrisdictionaly 
and  that  all  jurisdictional  facts,  notwithstanding  they  have 
been  beard  and  determined  on  proper  allegations  and  evi- 
dence in  the  courts  called  upon  to  act  in  the  matter,  are 
still  open  to  inquiry,  collaterally,  in  the  same  or  other  courts, 
would  render  the  adjudications  of  nearly  all  private  cases 
in  the  national  courts  inconclusive,  and  open  to  collateral 
attack.  The  national  courts,  while,  technically,  courts  of 
record  and  superior  courts,  are  yet  courts  of  limited  juris- 
diction. This  has  been  often  so  determined  by  the  supreme 
court,  and  it  is  only  necessary  to  read  the  constitution  and 
statutes  conferring  jurisdiction  to  perceive  it.  In  private 
cases,  the  jurisdiction  usually  depends  either  upon  the  citi- 
zenship of  the  parties,  or  whether  the  case  arises  under  the 
constitution  and  laws  of  the  United  States.  In  the  former 
case  the  jurisdictional  fact  of  citizenship  must  be  alleged, 
and,  if  denied,  proved.  In  the  latter  class  there  is  often  a 
difference  of  opinion  as  to  whether  the  case  arises  under 
the  constitution  or  laws  of  the  United  States.  Are  the 
questions  of  citizenship,  and  whether  the  case  is  one  arising 
under  the  constitution  and  laws  of  the  United  States — the 
jurisdictional  facts — when  once  adjudicated  upon  proper 
allegations  and  proofs,  to  be  ever  after  open  to  examination 
and  repeated  re-examinations,  at  the  pleasure  of  the  par- 
ties, whenever  they  are  brought,  collaterally,  before  the  same 
or  other  coui-ts?  They  certainly  are,  if  the  libellant's  pro- 
position can  be  maintained,  for  they  are  jurisdictional  facts 
in  the  same  sense  and  precisely  of  the  same  kind  of  juris- 
dictional facts  as  the  inhabitancy  of  Perkins.  Citizenship, 
as  a  jurisdictional  fact,  is  precisely  similar  to  inhabitancy. 
They  are  established  when  controverted  by  similar  evi- 
dence, and  one  is  as  easily  proved  as  the  other.  To  give 
the  national  courts  jurisdiction,  on  the  ground  of  citizen- 
ship, the  opposing  parties  must  be  either  citizens  of  dif- 
ferent states,  or  one  must  be  a  citizen  and  the  other  an 
alien.     Unless  this  condition  exists,  the  court  has  no  jaris- 
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diction,  and  the  court  in  which  the  case  is  brought  mast 
necessarily  determine  for  itself  whether  the  jurisdictional 
fact  exists  or  not.  When  this  jurisdictional  fact  is  alleged 
in* the  pleadings,  established  to  the  satisfaction  of  the 
court,  and  determined  by  it,  its  adjudication  upon  the  fact 
is  conclusive,  and  it  has  been  so  distinctly  decided*  and 
settled  by  the  supreme  court  of  the  United  States  in  Eitoin 
T.  Loiory,  7  How.  180.  I  am  not  aware  that  the  proposition 
has  ever  since  been  questioned.  The  supreme  court  has 
gone  so  far  as  to  hold,  that  in  judgments  of  the  circuit 
courts,  being  courts  of  record,  this  question  cannot  be  col- 
laterally raised  upon  a  record  which  does  not  even  aver  the 
jurisdictional  facts.  {McCormidc  v.  SuUivant,  10  Wheat. 
199;  Kennedy  v.  The  Bank  of  Georgia,  8  How.  611-12.  See 
also  SkUlem's  Executors  v.  May's  MceciUors,  6  Cr.  267; 
Washington  Bridge  Company  v.  Stewart,  3  How.  424.)  It  is 
also  settled,  that  the  averment  of  citizenship  can  only  be 
traversed  by  a  plea  in  abatement  to  the  jurisdiction.  If 
not  so  controverted,  it  is  deemed  conclusively  established. 
{Smith  V.  Kernochen,  7  How.  216;  Jones  v.  League,  18  Id.  81; 
J)e  Sobry  v.  Nicholson,  3  Wall.  423;  Evans  v.  Gee,  11  Pet. 
83;  WicUiffeY.  Oioings,  17  How.  48;  P.  W.  &  B.  B.  Co.  v. 
Quigley,  21  Id.  214.)  Thus,  unless  a  -special  plea  to  the 
jurisdiction,  putting  in  issue  the  allegation  of  the  jurisdic- 
tional fact  of  citizenship,  is  interposed,  the  jurisdictional 
fact  is  conclusively  admitted  on  the  record,  whether  it  ex- 
ists or  not,  and  there  can  be  no  doubt  that  the  adjudication 
upon  that  fact  would  be  conclusive  in  all  other  courts  in  a 
collateral  proceeding. 

The  place  of  the  commission  of  all  crimes  is  a  jurisdic- 
tional fact  which  must  be  alleged  in  the  indictment.  The 
offence  must  be  committed  within  the  territorial  jurisdic- 
tion of  the  court,  or  it  cannot  take  cognizance  of  it.  Sec- 
tion 22  of  the  Oregon  criminal  code  (Gen.  Laws,  343) 
provides  that,  with  certain  specified  exceptions,  ''  all  crim- 
inal actions  must  be  commenced  and  tried  in  the  county 
where  the  crime  was  committed."  The  fact  that  the  crime 
was  committed  within  the  county  for  which  the  court  is 
held  is,  then,  a  jurisdictional  fact  in  the  same  sense  as  in- 


Dist.  Or.]  Holmes  v.  Oregon  &  Cal.  R.  R.  Co.  393 

1881.]  Opinion  of  the  Court— Sawyer,  C.  J. 

habitancj  in  the  case  of  an  intestate,  except  that  the  lan- 
guage in  reference  to  crime  as  a  jurisdictional  fact  is  more 
of  a  mandatory  character  in  form  of  expression.  The  in- 
dictment must  allege  this  jurisdictional  fact,  and  if  it  is 
controverted,  it  must  be  proved.  Will  it  be  said,  when 
this 'fact  is  alleged  in  an  indictment  and  proved  to  the  satis- 
faction of  the  court  and  jury,  that  the  adjudication  thereon 
by  the  court  is  not  conclusive,  because  it  turns  out  that  the 
offence  was  not  in  fact  committed  in  the  county,  or  at  any 
other  place  within  the  territorial  jurisdiction  of  the  court  ? 
I  apprehend  not.  Yet  if  there  is  error  in  the  verdict  on 
this  point,  the  jurisdictional  fact  does  not  exi^t  in  the  same 
sense  that  it  is  non-existent  in  the  case  of  the  inhabitancy 
of  an  intestate  at  or  immediately  before  his  death,  when 
there  has  been  an  erroneous  determination  of  the  fact  upon 
proper  allegations  and  proof.  In  both  cases  the  court  was 
authorized  and  required  upon  the  pleadings  and  proofs  to 
inquire  into  and  determine  that  fact.  If  the  determination 
is  conclusive  in  the  one  case,  it  must  be  in  the  other.  Sup- 
pose four  or  more  counties  corner  together,  as  they  well 
may,  and  a  murder  is  committed  at  or  near  the  common 
point  in  a  state  where  the  indictment  must  be  found  and 
tried  in  the  county  where  the  crime  was  committed,  the 
evidence  being  conflicting  as  to  the  county  in  which  the 
offense  was  in  fact  committed,  and  the  party  charged  is 
tried,  found  and  adjudged  guilty  upon  an  indictment  con- 
taining proper  allegations  of  the  jurisdictional  facts  and 
hanged,  are  the  judge  and  jury  who  tried  the  case,  and  the 
sheriff  who  executed  the  prisoner  convicted — ^I  will  not  say 
murderers — but  guilty  of  taking  the  life  of  a  citizen  upon  a 
proceeding  absolutely  void,  and  without  the  authority  of 
law  ?  Or,  suppose  the  party  charged  is  indicted  and  tried 
in  the  wrong  county  and  acquitted  upon  the  sole  ground 
that  the  homicide  was  committed  in  self-defense,  can  he  be 
again  indicted  for  the  same  offense  in  each  of  the  four  or 
more  other  counties,  and  acquitted  on  the  same  ground, 
tintil  the  last,  which  is  in  fact  the  proper  county,  and  there 
convicted  and  hanged  ?  Such  might  be  the  restdt  if  the 
jurisdictional  fact  is  not  conclusively  determined  in  the  first 
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case,  and  tbe  judgment  therein  is  void  for  want  of  jurisdio 
tion.  On  a  second  indictment  in  another  county,  the  plea 
of  former  acquittal  would  not  avail  if  the  court  had  no 
jurisdiction  to  try  the  case.  If  the  judgment  is  void  for 
one  purpose  on  that  ground,  it  must  be  void  for  all.  The 
party  charged  would  not  be  twice  in  jeopardy,  for  he  can- 
not be  in  legal  jeopardy  when  the  court  has  no  jurisdiction 
to  act  in  the  case  and  its  action  is  a  nullity.  Void  things 
are  as  no  things.  A  conviction  on  an  insufficient  indictr 
meut  is  not  a  bar  to  a  second  indictment,  because  on  an  in- 
sufficient indictment  the  party  is  not  in  jeopardy.  {United 
States  V.  Gilbert,  2  Sum.  39;  Whart.  Cr.  PI.  &  Pr.,  8th  ed., 
sec.  507.)  So  also  there  is  no  jeopardy  when  the  jury  is 
discharged  without  rendering  a  verdict  for  sufficient  cause, 
as  death  or  insanity  of  a  juror,  or  where  it  is  found  impos- 
sible for  the  jury  to  agree.  (United  States  v.  Perez,  9 
Wheat.  579;  United  States  v.  Haskell,  4  Wash.  410.)  In  the 
Case  of  Faux,  4  Co.  40-47,  the  court  held  "  that  the  reason 
of  atUre  fois  acquit  was  because  where  the  maxim  of  the 
common  law  is  that  the  life  of  a  man  shall  not  be  twice  put 
in  jeopardy  for  one  and  the  same  offence;  and  that  is  the 
reason  and  cause  why  autre  fois  acquitted  or  convicted  of 
the  same  offence  is  a  good  plea;  yet  it  is  intended  of  a  law- 
ful acquittal  or  conviction,  for  if  the  conviction  or  acquittal 
is  not  lawful  his  life  was  never  in  jeopardy.  (2  Sumn.  41.) 
If  it  is  not  lawful  to  convict  a  man  on  an  insufficient  in- 
dictment, and  for  that  reason  the  party  so  convicted  is  not 
in  jeopardy,  it  is,  certainly,  not  lawful  to  convict  him  by  a 
court  that  has  no  jurisdiction  to  tiy  the  case,  and  whose 
judgment  c&n  be  set  aside  as  void  collaterally;  and  a  con- 
viction by  such  a  court  cannot  put  the  person  in  jeopardy. 
The  close  of  the  term  of  the  court  under  the  statute  pend- 
ing a  trial,  also  justifies  a  discharge  of  a  jury,  and  the 
party  is  not  in  jeopardy,  because  a  continuance  of  the  trial 
after  the  close  of  the  term  would  be  unlawful.  The  court 
has  no  authority  to  proceed.  Its  judgment  would  be  unlaw- 
ful, and  the  party  not  put  in  jeopardy.  (Whart.  Cr.  PL  & 
Pr.,  sec.  613.)  A  foi^tiori  a  judgment  of  a  court  without 
jurisdiction  would  be  void  and  there  would  be  no  jeopardy. 
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Bepeated  indictments  and  trials  in  different  counties  nnder 
ibe  circumstances  I  have  suggested  would  be  absolutely 
monstrous.  Yet  evidence  may  be  had  at  one  time  that  can- 
not be  got  at  another.  The  proofs  maybe  entirely  different 
on  different  trials,  and  the  verdict  on  each  trial  justified  by 
the  evidence  on  that  trial,  though  the  verdicts  on  the  sev- 
eral trials  may  be  different.  There  can  be  but  one  safe  and 
logical  rule  on  this  point  applicable  to  the  class  of  jurisdic- 
tional facts  referred  to,  and  that  is  where  the  petition,  com- 
plaint, bill,  or  indictment  alleges  the  jurisdictional  facts, 
and  the  court  is  authorized  and  required  upon  the  allega- 
tions and  proofs,  or  admissions  of  the  pleadings,  to  deter- 
mine the  truth  of  the  allegations,  it  has  power  to  give  effect 
to  its  determinations  by  its  judgment  or  decree,  and  having 
power  to  thus  determine,  adjudge,  and  decree,  its  adjudica- 
tion is  conclusive. 

This  very  case  presents  a  striking  illustration  of  the 
necessity  of  the  rule  making  similar  determinations  con- 
clusive. On  the  death  of  Perkins,  his  mother,  who  was 
next  of  kin  and  one  of  his  heirs  at  law,  and  the  one  to  whom 
the  law  gave  the  first  right  to  administer,  filed  her  petition 
in  the  county  court  of  Multnomah  county,  alleging  that  de- 
ceased was*  an  inhabitant  of  Multnomah  county  at  or  im- 
mediately before  his  death,  and  the  court  upon  the  petition 
and  satisfactory  evidence  so  adjudged,  and  upon  her  re- 
quest issued  letters  of  administration  to  Davis.  Davis  im- 
mediately brought  an  action  in  the  state  court  for  the  cause 
of  action  set  up  in  the  libel,  and  there  was  a  jury  trial, 
verdict,  and  judgment  against  him,  which  judgment  was 
affirmed  on  appeal  by  the  supreme  court. 

A  stranger  then,  acting  upon  the  theory  that  the  proceed- 
ings in  Multnomah  county  are  void  for  want  of  jurisdiction, 
on  the  grounds  that  Perkins  was  not  an  inhabitant  of  that 
county  at  or  immediately  before  his  death,  but  a  resident 
of  Jackson  county,  filed  a  petition  in  the  county  court  of 
the  latter  county  alleging  the  jurisdictional  facts,  and  there- 
upon the  county  court  of  that  county  issued  letters  of  adminis- 
tration to  libellant,  who  commenced  this  suit.  The  petition 
in  the  latter  case  does  not  allege  that  no  letters  of  adminis'* 
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tration  had  been  issued,  but  only  that  ''no  application  has 
been  filed  in  this  court" — the  county  court  of  Jackson 
county — leaving  it  to  be  inferred  that  administration  may 
have  been  had  elsewhere.  Upon  the  trial  of  this  case  in 
the  court  below,  the  district  judge  was  of  the  opinion  that 
Perkins,  at  or  immediately  before  his  death,  was  not  in  fact 
an  inhabitant  of  either  Multnomah  or  Jackson  county,  but 
of  Marion  county.  I  have  read  the  evidence,  and  I  am 
strongly  inclined  to  think  that  deceased  was  not  an  inhab* 
itant  of  Jackson  county  at  or  immediately  before  his  death; 
but  I  do  not  decide  that  point  for  the  reason  that  the  case 
was  submitted  on  the  question  of  the  conclusiveness  of  the 
proceedings  in  Multnomah  county,  and  the  question  of  in- 
habitancy was  not  argued,  and  it  is  not  necessary  to  deter- 
mine the  fact  on  this  petition  for  rehearing.  I  merely  refer 
to  the  point  for  the  purpose  of  illustration.  If  I  should 
hold  the  proceedings  in  question  inconclusive,  and  then,  as 
I  probably  should,  also  find  that  Perkins  was  not  an  inhab- 
itant of  Jackson  county  at  the  time  required,  and  decide 
the  case  against  libellaht  on  that  ground,  then  some  other 
stranger,  moved  by  the  parties  in  interest,  might  file  a  peti- 
tion in  the  county  court  of  Douglas  county,  where  the  de- 
fendant stopped  a  month  after  he  left  Jackson  county,  pro- 
cure the  appointment  of  another  administrator,  and  go 
through  with  a  third  suit  to  the  supreme  court,  and  upon 
failure  therein,  on  the  same  grounds  repeat  the  process  in 
Marion  county.  Such  repetitions  of  the  litigation  in  the 
forums  chosen  by  the  parties  iq  interest  would,  in  my  judg- 
ment, be  to  the  last  degree  vexatious;  and  a  law  permitting 
it,  intolerable.  The  cases  already  cited  from  the  United 
States  supreme  court,  as  I  think,  establish  the  principle 
that  controls  the  decision  of  this  case.  But  there  are,  also, 
numerous  cases  in  the  state  courts  to  the  same  effect,  and 
some  of  them  determine  the  exact  point.  '  The  precise  point 
was  presented  and  decided  in  favor  of  the  conclusiveness  of 
the  judppnent  appointing  an  administrator,  by  the  supreme 
e  ^-^rnia  in  Irwin  v.  Scriber,  18  Oal.  499,  and  that 

Vequently  affirmed  in  that  state.     {Rogers  v, 
1;  WarfiehTs  WiU,  22  Oal.  51.)    In  Lucas  v. 
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Todd,  28  Cal.  185,  186,  the  court  says:  **The  petition  of 
the  plaintiff  for  letters  of  administration  de  bonis  non  states 
all  the  jurisdictional  facts  and  gave  the  court  jurisdiction  of 
the  case."  The  rule  with  reference  to  other  jurisdictional 
facts  is  definitely  stated  by  Chief  Justice  Field,  now  a 
justice  of  the  supreme  court  of  the  United  States,  in 
Eaynes  v.  Meeks,  20  Cal.  313.  After  stating  that  a  proceed- 
ing to  sell  land  by  an  administrator  is  a  distinct  and  in- 
dependent proceeding  in  the  nature  of  an  action  of  which 
the  filing  of  the  petition  is  the  commencement  and  the  order 
of  sale  the  judgment,  citing  Sprigg^s  Estate,  20  Cal.  121,  he 
proceeds:  ''We  must,  then,  examine  the  petition,  to  ascer- 
tain whether  a  case  is  presented  by  its  arerments,  within  the 
statute,  upon  which  the  court  can  act.  And  the  petition 
must  show  upon  its  face  two  things:  first,  the  insufficiency 
of  the  personal  property  to  pay  the  debts  and  charges 
against  the  estate;  and  second,  the  necessity  of  the  sale  of 
the  real  property,  or  some  portion  thereof.  Both  must  ap- 
pear before  the  court  can  take  jurisdiction  of  the  proceeding. 
The  truth  of  the  averments — their  sufficiency  appearing — is 
matter  which  must  be  determined  at  the  hearing  of  the 
petition,  and  the  judgment  of  the  court  thereon,  if  ren- 
dered upon  legal  notice,  cannot  be  questioned  collaterally. 
It  may  be  reviewed,  and,  if  erroneous,  corrected  on  appeal, 
but  not  otherwise."  (20  Cal.  313.)  If  these  jurisdictional 
facts  once  so  determined  on  proper  allegations  and  proofs, 
cannot  be  afterwards  questioned  collaterally,  why  should 
not  a  similar  determination  of  the  fact  of  inhabitancy,  also, 
be  conclusive  ?  The  same  rule  has,  also,  been  established 
in  many  of  the  other  states.  (See  Fisher  v.  Bcxsaett,  9  Leigh, 
119;  Andrews  v.  Avery,  14  Gratt.  236;  AhboU  v.  Cobum,  28 
Vt.  667;  Burdette  v.  Sillshee,  15  Tex.  615;  Johnson  v.  J5eaa- 
ley,  65  Mo.  264;  Bumsted  v.  Bead,  31  Barb.  664;  Bolton  v. 
Brewster,  32  Id.  393.)  In  Massachusetts  a  different  view 
was  taken  in  CkUls  v.  Haskins,  9  Mass.  547,  but  the  character 
of  the  court  does  not  appear,  nor  does  it  appear  that  there 
was  any  petition  stating  the  jurisdictional  facts.  The  court 
did  pass  upon  the  fact  of  residence,  but  it  does  not  appear 
that  the  propriety  of  entering  upon  that  inquiry  was  argued 
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or  decided,  or  even  questioned.  The  editor  of  the  Mas- 
sachusetts reports,  in  a  Dote  to  the  decision,  calls  attention 
to  these  points  and  questions  the  decision  on  the  ground 
that  when  the  facts  are  averred  in  the  petition,  the  deter- 
mination should  be  conclusive.  This  case  was  afterwards 
followed  in  the  same  state  in  6  Pick.  20,  and  9  Id.  269. 
But  the  great  weight  of  authority,  and,  to  my  apprehension, 
the  entire  weight  of  reason,  is  the  other  way  and  in  favor 
of  the  conclusiveness  of  the  adjudication. 

I  should  not  have  deemed  it  necessary  to  enter  so  fully 
into  the  discussion  of  the  question,  or  to  quote  so  largely 
from  the  authorities,  had  it  not  been  for  the  case  of  Thomp^ 
eon  V.  Whittnan,  reported  in  18  WaU.  460,  which  libellant's 
counsel  has  cited,  and  pressed  in  the  argument  and  petition 
for  rehearing  with  unusual  earnestness  and  zeal,  as  well  as 
manifest  confidence  and  sincerity,  as  being  directly  in  point 
and  controlling  in  this  case.  Did  I  suppose  the  supreme 
court  intended  in  that  decision  to  cover  this  case,  I  certainly 
should  yield  to  its  superior  authority;  but  I  cannot,  after  a 
full  consideration  of  the  case,  satisfy  myself  that  the  su- 
preme court  designed  the  decision  to  be  so  far-reaching  in 
its  effects.  It  must  be  admitted  that  there  is  general  lan- 
guage used  in  the  opinion,  which,  considered  by  itself, 
lends  some  countenance  to  the  view  maintained  by  counsel. 
But  if  he  is  correct  in  the  rule  assumed  to  be  established  by 
that  authority,  then  there  is  no  jurisdictional  fact  that  can 
be  conclusively  determined  by  any  court  under  any  circum- 
stances, and  in  all  the  cases  to  which  I  have  referred,  the 
question  of  jurisdiction  is  open  to  examination  and  repeated 
re-examination,  collaterally,  as  often  as  the  record  is  pre- 
sented. There  could  be  no  conclusive  determination  of  any 
jurisdictional  fact,  and,  certainly  none  in  any  of  the  United 
States  courts,  depending  npon  citizenship  of  the  parties,  or 
upon  the  questions  whether  the  case  arises  under  the  con- 
stitution and  laws  of  the  United  States;  and  no  conclusive  de- 
termination of  the  jurisdictional  facts  alleged  in  an  indictment 
for  an  offense,  where  the  offense  must  be  committed  within 
the  territorial  jurisdiction  of  the  court  in  which  the  indict- 
ment is  found  and  tried.     To  give  the  decision  the  broad 
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scope  contended  for,  would  be  to  overrnle  many  cases  de- 
ciding the  principle  upon  which  the  conclusiveness  of  the 
adjudication  rests  in  the  same  court,  to  which  the  court  has 
not  adverted  in  its  decision.  It  cannot  be  supposed  that  it 
was  the  intention  to  overrule  long  established  principles 
without  even  mentioning  the  cases  in  which  they  were 
elaborately  discussed  and  established.  Besides,  the  doc- 
trines of  those  cases,  and  the  cases  themselves  by  name,, 
have  been  expressly  re-affirmed  since  the  decision  in  Thomp- 
son  V.  Whitman,  and  the  case  of  Orignon's  Lessees  was  cited 
and  approved,  and  the  principles  established  by  it  reaffirmed 
as  late  as  101  U.  S.  425,  426.  The  case  of  Thompson  v. 
Whitman  did*  not  call  for  a  statement  of  principle  so  broad 
in  its  terms  as  some  of  the  language  used,  and  the  language 
of  a  judicial  opinion  must  be  considered  with  reference  to 
the  case  decided .  There  must  be  a  line  somewhere  between 
disputable  and  conclusive  adjudications  of  jurisdictional 
facts.  Some,  certainly,  have  been  adjudged  disputable, 
and  others  indisputable.  The  court  says  in  the  case  relied 
on:  ''It  must  be  admitted  that  no  decision  has  ever  been 
made  on  the  precise  point"  involved  in  that  case.  (18  Wall. 
468.)  Then  the  court  does  not  consider  the  "  precise  point" 
involved  and  decided  in  that  case  to  be  the  same  with  any 
point  decided  in  Otignon^s  Lessees,  and,  therefore,  it  cannot 
be  the  same  as  the  point  stated  in  this  language:  ''It  is 
cmxim  judice  whenever  a  case  is  presented  which  brings  this 
power  into  action;  if  the  petitioner  presents  such  a  case  in 
his  petition,  that  on  a  demurrer  the  court  would  render  a 
judgment  in  his  favor,  it  is  an  undoubted  case  of  jurisdic- 
tion ;  whether  on  an  answer  denying  and  putting  in  issue 
the  allegations  of  the  petition,  the  petitioner  makes  out  a 
case,  is  the  exercise  of  jurisdiction  conferred  by  the  filing  a 
petition  containing  all  the  requisites,  and  in  the  manner  re- 
quired by  law."  That  this  and  the  farther  proposition  that 
the  adjudication  upon  such  a  petition  is  conclusive,  are 
points  of  the  decision,  was  the  opinion  of  Mr.  Justice  Cur- 
tis, as  is  manifest  from  a  consideration  of  the  head  notes 
to  the  case  in  his  edition  of  the  supreme  court  reports; 
for  he  professed  to  limit  his  head  notes  io  the  exact  points 
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considered  and  actually  decided  by  the  court.  Nor  did  the 
court  consider  it  precisely  the  same  as  that  in  Comstock  v. 
Craw/ord,  3  Wall.  403;  or  as  that  in  the  very  late  case  of 
Mohr  y.  Manierre^  101 U.  S.  425.  Nor  the  same  point  as  that 
decided  in  Unoin  v.  Loiory^  7  How.  180,  that  the  jurisdic- 
tional fact  of  citizenship  determined  in  the  national  courts 
cannot  be  collaterally  inquired  into — that  the  determination 
.of  that  jurisdictional  fact  is  conclusive.  The  court,  there- 
fore, does  not  intend  to  touch  these  cases  nor  the  principles 
established  by  them.  Where,  then,  is  the  line  of  division  ? 
I  apprehend  it  will  be  found,  by  examining  the  case  of 
Thompson  v.  Whitman,  and  the  line  of  cases  cited  and  com- 
mented on  in  that  case,  and  comparing  them  with  the  other 
line  of  decisions  cited  in  this  decision,  which  were  care- 
fully avoided  by  the  court  in  its  opinion.  It  will  be  found, 
on  such  examination,  that,  after  a  cause  of  action  has  arisen, 
after  the  cause  of  action  is  complete — something  must  al- 
ways be  done  by  the  court,  through  its  executive  or  minis- 
terial officers,  or  somebody  else  on  behalf  of  the  court,  to 
give  the  court  jurisdiction  either  of  the  person,  or,  in  a 
proceeding  in  rem,  of  the  thing;  such  as  serving  a  summons 
in  a  case  at  law  or  subpoena  in  chancery,  upon  the  person 
within  the  state,  giving  a  notice  in  some  prescribed  place, 
mode,  or  form,  or  seizing  the  thing.  To  get  jurisdiction 
of  the  person,  he  must  not  only  be  served  with  process, 
but  he  must  be  served  within  the  territorial  jurisdiction  of 
the  court,  as  within  the  same  state.  In  such  case  service 
within  the  state  is  the  jurisdictional  fact  to  be  performed 
by  and  upon  the  authority  of  the  court  through  its  ministe- 
rial officers  or  other  agencies  of  the  court,  appointed  by 
law.  In  some  states,  as  in  New  York,  the  service  may  be 
by  private  parties;  but  they  act  by  the  authority  and  on  be- 
half of  the  court.  In  matters  in  rem  there  must  be  a  aets- 
ure,  and  often  some  notice  given  to  the  parties  in  interest 
by  the  court  in  some  prescribed  mode.  In  such  cases  the 
seizure  and  notice  are  jurisdictional  facts  subsequent  to  and 
wholly  independent  of  the  cause  of  action  and  of  all  pre- 
existing jurisdictional  facts  not  depending  upon  the  action 
of   the  court,  or  its  appointed  agencies.      In  Thompson 
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y.  Whitman,  the  offense  was  complete  when  the  vessel  en- 
gaged in  gathering  oysters  within  the  waters  of  New  Jersey 
contrary  to  the  statutes  of  that  state.  But  the  cause  of 
action  and  forfeiture  being  complete,  it  was  necessary  to 
seize  the  vessel  within  the  boundaries  of  the  county  over 
which  the  court  had  jurisdiction,  to  give  jurisdiction  to  the 
court.  The  seizure  within  the  county  was  the  jurisdictional 
fact,  and  this  was  an  act  to  be  performed  by  the  court,  or 
on  its  behalf,  through  the  agencies  appointed  by  law.  The 
jurisdictional  fact  was  an  act  to  be  performed  to  get  juris- 
diction of  the  thing  in  all  respects  analogous  to  the  service 
of  summons  within  the  state  in  order  to  acquire  jurisdiction 
of  the  person,  or  the  levy  of  an  attachment  upon  property 
in  an  attachment  suit  in  order  to  get  jurisdiction  of  the  prop- 
erty. And  this  is  the  class  of  cases  cited  as  authorities  and 
commented  on  by  the  court  in  Thompson  v.  Whitman,  and 
those  acts  to  be  performed  by  or  on  behalf  of  the  court 
in  order  to  acquire  jurisdiction  of  the  person  or  thing, 
the  class  of  jurisdictional  facts  that  may  be  questioned 
collaterally  under  this  authority  and  those  cited,  even 
though  the  court  must  have  passed  upon  those  facts.  Web- 
ster V.  Eeid,  11  How.  456;  D'Arcy  v.  Ketchum,  Id.  172;  Har- 
ris V.  Hardeman,  14  Id.  334;  Knoivles  v.  Oaslight  Co.,  19 
Wall.  61;  Pennoyer  v.  Neff,  95  U.  S.  714;  and  Thompson  v. 
Whitman,  are  fair  examples  of  this  class. 

So  also  where  it  is  only  necessary  to  compare  the  record 
with  the  law,  to  see  that  the  record  shows  a  want  of  juris- 
diction on  its  face,  the  record  is  not  conclusive.  In  such 
cases  there  is  no  re-examination  of  issues  of  fact  determined 
in  the  case.  Such  a  case  is  Elliott  v.  Piersol,  cited  by  the 
court. 

Whenever  the  court  undertakes  to  acquire  jurisdiction 
over  parties  or  things,  through  the  acts  of  officers  or  other 
lawfully  appointed  agencies,  performed  by  its  authority  or 
on  its  behalf,  it  must  see  that  the  proper  acts  have  been 
duly  performed,  and  whether  they  have  been  performed  or 
not,  under  the  decision  referred  to,  may  be  inquired  into 
collaterally.^ 

But  there  is  another  class  of  cases  where  there  is  a  com- 
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plete  cause  of  action  or  proceeding  existing,  and  the  parties 
interested  present  all  the  facts — the  necessary  pre-existing 
jarisdictional  facts  as  well  as  the  others  constituting  the  cause 
of  action  by  alleging  them  in  a  petition,  complaint,  bill,  or 
in  the  case  of  the  state  in  an  indictment  or  other  proper 
pleading,  and  ask  an  adjudication  upon  them;  and  when  the 
opposing  party  has  had  due  notice  by  proper  proceedings  to 
acquire  jurisdiction  of  the  person,  the  court  is  required  to 
act  upon  the  allegations  and  proofs  and  determine  the  facts. 
The  action  of  the  court  in  determining  the  facts  in  such 
cases,  the  court  having  properly  performed  its  part  to  get 
jurisdiction  of  the  person  or  the  thing,  is  the  exercise  of  juris- 
diction;  and  the  determination  and  adjudication  upon  the 
allegations  and  proofs  of  the  facts  upon  which  the  court  is 
so  required  to  act  is  conclusive  upon  a  collateral  attack,  as 
I  understand  the  authorities  cited  in  this  opinion,  to  sustain 
that  proposition,  even  though  some  of  the  pre-existing  facts 
alleged  are,  in  a  qualified  sense,  of  a  jurisdictional  character. 
If  the  line  thus  indicated  in  these  two  classes  of  decisions 
is  not  the  true  one  between  disputable  and  conclusive  de- 
terminations and  adjudications  of  jurisdictional  facts — ^and 
there  must  be  some  line — then  I  confess  I  am  not  able  to 
say  where  it  should  be  drawn,  and  I  shall  leave  it  to  the 
supreme  court,  when  a  proper  occasion  arises,  to  definitely 
and  sharply  locate  it.  If  the  line  between  inconclusive  and 
conclusive  adjudications  of  jurisdictional  facts  is  to  be  fur- 
ther advanced  in  the  direction  of  the  latter,  I  shall  leave  it 
to  that  tribunal  to  make  the  advance.  I  certainly  shall  not 
be  the  one  to  take  the  first  step.  If,  however,  the  supreme 
court  should  make  the  advance  I  shall  obediently  follow, 
but  I  fear  with  **  unequal" — nonpassibna  cequia — certainly, 
with  reluctant  steps.  In  my  judgment  the  community  ought 
to  be  entitled  to  rely  with  some  confidence  upon  the  solemn 
adjudications  of  the  superior  courts  of  the  country;  and  I  for 
one  am  unwilling  to  take  the  lead  in  judicial  action  that  must, 
in  the  nature  of  things,  largely  exaggerate  that  very  general 
lack  of  confidence  in  the  sanctity,  inviolability,  and  validity 
of  the  judicial  records  of  even  our  superior  courts,  which, 
'ous,  now  so  widely  prevails,  largely  depreciating 
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the  yalae  of  all  titles  to  property  resting  npon  judicial  sales 
and  proceedings,  at  least  on  this  side  of  the  continent. 

Connsel  cites  section  766,  clause  16  of  the  Oregon  civil 
code,  relating  to  disputable  presumptions  as  controlling  the 
case.  The  only  observation  I  have  to  make  upon  that  pro- 
vision of  the  statute,  is,  that  this  is  not  a  case  of  presump- 
tion, but  of  an  actual  adjudication  of  a  fact  upon  proper 
allegations  and  proofs — a  case  of  res  adjiidicata. 

I  regret  that  there  is  no  appeal,  as  the  point  involved  is 
one  that  ought  to  be  authoritatively  determined,  and  the 
question  forever  set  at  rest.  But  the  statute  expressly 
limits  the  recovery  in  such  cases  to  five  thousand  dollars, 
and  that  sum  is,  therefore,  the  utmost  amount  that  can  be 
in  controversy.     (Or.  Civ.  Code,  sec.  367.) 

Upon  the  views  expressed  the  petition  for  rehearing  must 
be  denied,  and  it  is  so  ordered. 


Harbis  Lewis  v.  Hebman  Shainwald. 

ClECUIT   COUBT,    DiSTBIGT  OP   GaUFOBNIA. 
NOVEMBEB   25,    1881. 

1.  £quitt  Rulr  90  neither  enliurges  nor  limits  the  e<faitable  jarisdiction  of 

the  courts  of  the  United  States,  bat  merely  regalates  the  practice  in 
those  cases  wherein  the  court  has  jurisdiction  under  the  constitution  and 
laws  of  thft  United  States  in  particulars  not  otherwise  specially  provided 
by  rule. 

2.  Cbbditobs'  Bill.— Both  the  court  of  chancery  in  England  and  the  court 

of  chancery  of  the  state  of  New  York,  prior  to  the  passage  of  the 
revised  statutes  of  New  York,  which  provide  for  creditors'  bills,  had 
jurisdiction  of  a  bill  filed  by  a  creditor  after  execution  issued,  and  a  re- 
turn of  nulla  bona,  to  discover  and  apply  to  the  satisfaction  of  the  judg- 
ment or  decree  property  subject  to  execution  fraudulently  conveyed  or 
concealed  for  the  purpose  of  evading  the  execution. 

3.  Same-Ground  of  JuRisDicriON.— The  jurisdiction  arises  under  the  head 

of  fraud  and  trust. 

4.  Cbbditobs'  Bill— New  York  Revised  Statutes.— Whether  the  revised 

statutes  of  New  York  enlarged  the  jurisdiction  of  the  oourt  of  chancery 
of  that  state  in  regard  to  creditors*  bills  not  decided. 

5.  FiSHiMO  BiLia.— A  bill  which  alleges  with  as  reasonable  certainty  as  the 

case  admits  the  existence,  and  asks  a  discoveiy  of,  material  facts,  is  not 
a  **  fishing  bill.'*    Fishing  bills  discussed. 
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6.  Ne  Exeat. — In  a  final  deeree,  where  the  facta  stated  in  the  bill  and 

established  or  admitted  at  the  hearing  justify  it,  a  writ  of  ne  exeat 
repviblica  may  be  provided  for,  even  though  there  be  no  prayer  in  the 
bill  for  the  writ.  The  authorities  indicate  that  the  writ  may  also  be 
issued,  upon  a  proper  application,  after  final  judgment  cor  decree. 

7.  Same. — ^The  writ  of  ne  toceai  is  no  more  discharged  by  entry  of  judgment 

than  an  attachment.  The  very  object  of  the  writ  is  to  detain  the  party 
within  the  jurisdiction  of  the  court  to  secure  the  execution  or  the  judg- 
ment or  decree. 

8.  Tub  District  Coubt  has  jurisdiction  under  section  716  of  the  revised 

statutes  in  a  proper  case  to  issue  a  writ  of  Tte  exeat.  Section  717  relates 
to  the  several  judges  named  as  distinguished  from  the  courts  over  which 
they  preside. 

9.  Equity  Rule  21. — The  limitation  of  equity  rule  21  only  applies  where  the 

writ  of  ne  esceo^  is  asked  for  "  pending  the  suit.'* 

Before  Sawyer,  Circuit  Judge. 

Appeal  from  the  decree  of  the  district  court  on  a  bill  by 
a  judgment  creditor  after  execution  upon  his  decree  and  a 
return  of  nulla  boiia,  to  discover  and  apply  property  of  the 
defendant  to  the  satisfaction  of  the  decree  against  him; 
also  providing  for  a  writ  of  ne  exeat.  The  facts  necessary 
to  illustrate  the  points  decided  are  sufficiently  stated  in  the 
opinion. 

Delos  Lake,  for  appellant  and  respondent  in  the  court 
below. 

J.  L,  Critienden,  for  complainant  in  the  bill. 

Sawyer,  Circuit  Judge.  This  is  a  bill  in  equity,  called  by 
appellant^s  counsel,  a  creditor's  bill,  based  upon  a  prior  pro- 
ceeding, in  which  a  decree  had  been  entered  in  the  district 
court  against  the  respondent,  appellant  here,  for  a  large  sum 
of  money,  and  execution  issued,  upon  which  a  return  of  nulla 
bona  had  been  made. 

It  is  claimed  by  the  respondent,  that,  prior  to  the  adop- 
tion of  the  revised  statutes  in  the  state  of  New  York,  no 
such  thing  as  a  creditor's  bill,  in  the  sense  since  used,  was 
known;  that  a  creditor's  bill  of  the  character  here  set  forth 
was  unknown  to  the  court  of  chancery;  and  that,  therefore, 
the  case  is  not  properly  one  of  equity  jurisdiction.  Upon 
this  proposition  so^e  decisions  of  the  English  courts  are 
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cited;  and  it  appears,  that  some  of  the  later  decisions  over- 
rale  some  of  the  former  ones  npon  certain  points.  In  this 
connection  equity  rule  90  is  cited  as  having  a  bearing  upon 
the  case^  as  prescribing  that  the  English  chancery  practice 
shall  be  adopted  in  cases  where  our  equity  rules  do  not 
apply.    That  rule  is  as  follows: 

"In  all  cases  where  the  rules  prescribed  by  this  court  or 
by  the  circuit  court  do  not  apply,  the  practice  of  the  circuit 
court  shall  be  regulated  by  the  present  practice  of  the  high 
court  of  chancery  of  England,  so  far  as  the  same  may  rea- 
sonably be  applied  consistently  with  the  local  circumstances 
and  local  convenience  of  the  district  where  the  court  is  held, 
not  as  positive  rules,  but  as  furnishing  just  analogies  to  reg- 
ulate the  practice.'* 

In  my  judgment,  that  rule  does  not  in  any  way  aflfect  the 
question.  The  jurisdiction  of  this  court  is  derived  from 
the  constitution  and  laws  of  the  United  States,  and  these 
rules  are  simply  rules  of  practice,  for  regulating  the  mode 
of  proceeding  in  the  courts.  They  do  not,  and  could  not, 
properly,  either  limi tor  enlarge  the  jurisdiction  of  the  court. 
The  rule  quoted  simply  regulates  the  practice  in  exercising 
the  jurisdiction  of  the  court  in  those  respects  wherein  the 
rules  adopted  do  not  apply;  but  the  practice  of  the  high 
court  of  chancery  is  to  be  applied,  not  as  controlling,  but 
simply  as  furnishing  just  analogies  to  regulate  the  practice. 

I  am  satisfied  that  creditors*  bills,  of  some  kinds,  whether 
of  the  precise  character  of  that  now  under  consideration  or 
not,  were  entertained  both  by  the  English  chancery  courts 
and  in  the  courts  of  chancery  in  the  several  states,  partic- 
ularly in  the  courts  of  New  York,  prior  to  the  adoption  of 
the  revised  statutes  of  the  latter  state.  The  creditors'  bills 
which  were  recognized  previous  to  that  time  were,  perhaps, 
in  diflferent  form  from  that  then  adopted ;  but  there  undoubt- 
edly were  instances  of  bills  maintained  by  creditors  to  sub- 
ject the  assets  of  debtors  to  the  payment  of  their  debts. 
The  discussions  upon  the  subject  related  mainly  to  the  char- 
acter of  the  assets  and  the  circumstances  of  the  particular 
case. 

In  the  case  of  Hodden  v.  Spader^  20  Johns.  654,  before 
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the  court  of  errors,  and  in  which  the  decision  of  Chancellor 
Kent  sastaining  a  creditor's  bill  is  affirmed,  I  think  the 
rule  is  established,  that  certain  assets  can  be  reached  and 
appropriated  by  a  bill  filed  by  a  creditor;  and  several  prior 
cases  recognized  the  same  principle. 

In  the  subsequent  case  of  Donovan  v.  Finriy  Hopk.  59, 
there  was  suggested  some  limitation.  That  case,  howeyer, 
did  not  overrule,  or  purport  to  overrule,  as  it  could  not, 
the  decision  of  the  court  of  errors  in  the  case  last  referred 
to.  Indeed,  the  two  decisions  as  to  the  real  point  involved 
and  decided,  do  not  conflict.  The  latter  case  was  one  into 
which  the  element  of  fraud,  either  actual  or  constructive, 
did  not  enter.  It  was  simply  a  case  where  a  legacy  had 
been  left  to  a  debtor,  which  was  in  the  hands  of  an  exec- 
utor, and  a  creditor's  bill  was  filed  to  reach  that  legacy. 
There  was  no  collusion  or  fraud,  or  voluntary  conveyance, 
or  other  subject-matter  of  equity  jurisdiction  in  the  case. 
The  debt  was  treated  as  an  honest  debt;  and  the  chancellor 
held  that  it  could  not  properly  be  reached  by  a  creditor's 
bill.  He  recognizes,  however,  the  propriety  of  filing  such 
bills  in  cases  of  fraud.  Frauds  and  trusts  are  in  themselves 
subjects  of  equity  jurisdiction.  Indeed,  matters  of  fraud 
and  trusts  are  among  the  most  extensive  heads  df  equity 
jurisdiction.  Wherever  there  is  fraud  in  a  case  which 
cannot  be  fully  remedied  at  law,  equity  intervenes  and  un- 
covers the  fraud;  and  the  fact  that  a  creditor  is  injured  by 
a  fraudulent  concealment  or  withholding  of  property  brings 
him  into  such  relations  to  the  fraudulent  transaction,  that 
he  may,  on  that  ground,  invoke  the  equitable  jurisdiction 
of  a  court  of  equity;  have  the  fraud  uncovered,  and  take 
hold  of  the  funds  or  the  property  fraudulently  concealed 
and  withheld  from  him.  He  comes  within  the  jurisdiction 
of  the  court,  not  merely  because  he  is  a  creditor;  not  be- 
cause his  bill  is  a  creditor'ia  bill;  but  because  he  presents  a 
case  in  which  he  sets  forth  matters  of  fraud  or  trust;  and 
equity  entertains  his  bill  simply  because  he  stands  in  such 
a  relation  to  the  fraudulent  transaction  that  he  is  entitled 
to  have  the  fraud  uncovered,  or  a  trust  declared  and  en- 
forced. 
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This  prinoiple  is  recogoized  in  the  case  last  referred  to. 
I  read  from  the  decision  as  reported  in  14  American  Deci- 
sions, page  533.  After  stating  that ''  it  is  apparent  that  this 
case  does  not  belong  to  any  general  head  of  equitable  juris- 
diction, such  as  frauds,  trusts,  accidents,  mistakes,  accounts, 
or  the  specific  performance  of  contracts;"  that  ''there  is 
neither  fraud,  nor  trust,  nor  accident,  nor  any  other  ingredi- 
ent of  equitable  jurisdiction,'*  the  chancellor  proceeds  to  say : 

''The  English  cases  cited  proceeded,  as  I  conceive,  not 
upon  the  ground  of  subjecting  the  credits  of  the  judgment 
debtor  to  the  payment  of  his  debts,  but  upon  some  ground 
of  equitable  jurisdiction,  as  fraud  or  trust,  existing  in  each 
case.  *  *  *  The  case  of  Bayard  v.  Hoffman^  4  Johns. 
Oh.  450,  was  not  the  case  of  a  judgment  creditor;  but  the 
object  of  the  suit  was  to  annul  an  assignment  in  trust,  made 
by  a  debtor  without  consideration.  The  assignor  was  in- 
solvent when  the  assignment  was  made;  that  fact  not  being 
then  known,  no  actual  fraud  was  intended;  but  the  assign- 
ment had  all  the  operation  of  fraud  against  the  creditors  of 
the  insolvent  debtor;  and  for  these  reasons  the  cause  was 
of  equitable  jurisdiction.     *    *    * 

"  The  case  of  Haddm  v.  8pad&r,  5  Johns.  Ch.  280,  and  20 
Id.  554,  was  also  a  case  of  an  assignment  by  an  insolvent 
debtor  of  property  upon  various  trusts.  It  was  clearly  a 
case  of  trust;  the  assignment  was  charged  to  have  been 
made  by  fraud,  and  though  the  answers  denied  that  fraud 
was  intended,  the  facts  exhibited  a  case  of  fraud.  The 
effect  of  the  assignment,  if  it  had  prevailed,  would  have 
been  to  withdraw  and  screen  from  execution  the  property  of 
the  debtor;  the  assignment  was  held  to  be  void,  and  the 
judgment  creditor  had  relief.  These  are  the  principal  cases 
which  have  been  adjudged  in  this  court,  and  in  all  of  them 
some  acknowledged  ground  of  equitable  jurisdiction  existed. 
In  general,  they  were  suits  to  set  aside  conveyances,  which 
prevented  the  seizure  of  property  by  the  sheriff,  and  the 
conveyances  have  been  considered  frauds,  either  actual  or 
constructive.     *    *    * 

''  In  giving  relief  in  such  cases,  this  court  does  not  proceed 
upon  the  idea  of  giving  execution  against  a  species  of  prop- 
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erty  which  is  exempt  from  execution  at  law;  but  it  acts  upon 
some  of  the  most  ancient  grounds  of  its  jurisdiction,  which 
enable  it  to  give  relief  in  cases  of  fraud  and  trust,  either  to 
a  judgment  creditor  or  to  any  other  person  whose  just  rights 
may  be  destroyed  or  impeded  by  such  a  cause.    *    ♦    * 

"  I  fully  concur  with  Judge  Piatt  in  his  opinion  given  in 
the  case  of  Hodden  v.  Spader^  an4  in  his  view  of  the  powers 
and  jurisdiction  of  this  court,  in  respect  to  the  rights  and 
remedies  of  creditors.  The  case  now  to  be  decided  has  not 
one  feature  of  equitable  jurisdiction.  In  it  there  is  neither 
fraud,  nor  trust,  nor  conveyance  of  property,  nor  any  inter- 
ruption of  the  effect  of  an  execution,  or  the  due  course  of 
justice  at  law.    *    *    ♦ 

"But  when  equity  has  jurisdiction,  by  reason  of  some 
disposition  of  the  debtor's  property,  made  in  fraud  of  the 
creditor,  and  when,  in  such  a  case,  the  sheriff  of  the  county 
in  which  the  property  is  situated  returns  upon  the  execution 
that  no  property  is  found,  the  return  is  important  evidence 
to  show  that  the  fraudulent  disposition  has  had  effect  by 
preventing  the  service  of  the  execution.  By  the  existing 
law,  the  property  of  a  debtor  consisting  of  things  in  action 
held  by  him  without  fraud,  is  not  subject  to  the  effect  of  any 
execution  issued  against  his  property;  and  while  a  court  of 
law  does  not  reach  these  things  by  its  execution,  a  court  of 
equity  does  not  reach  them  by  its  execution,  for  the  purpose 
of  satisfying  either  judgments  at  law  or  decrees  in  equity. 

*'A11  conveyances  made  to  defraud  creditors  are  void, 
both  in  law  and  equity.  When  a  fraud  appears  to  a  court 
of  law,  the  conveyance  is  there  adjudged  void.  When  such 
a  fraud  is  presented  to  this  court,  it  is  of  equitable  jurisdic- 
tion; and  the  property  of  the  debtor,  fraudulently  trans- 
ferred, is  subject  to  the  satisfaction  of  his  debts,  in  favor  of  a 
creditor  complaining  of  the  fraud.  Does  an  insolvent  debtor 
transfer  his  property  to  another  person,  in  trust,  for  himself, 
or  in  such  a  manner  as  to  defeat  the  effect  of  a  judgment 
and  an  execution?  This  is  the  frequent  case.  It  is  a  case 
of  both  fraud  and  trust,  and  it  is  of  equitable  jurisdiction. 
It  was  the  case  of  McDermxd  v.  Strong^  and  of  Hadden  v. 
Spader.    In  all  such  cases  this  court  vacates  the  fraud,  sets 
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aside  the  conveyance  in  trust,  and,  acting  both  upon  the 
debtor  and  his  trustee,  it  does  complete  justice  to  the  cred- 
itor. Thus,  the  jurisdiction  of  this  court  reaches,  and 
reaches  effectually,  those  cases  of  fraudulent  conveyances 
and  assignments  in  trust,  which  form  the  great  and  most 
vexatious  impediment  in  the  course  of  justice  between  cred- 
itor and  debtor.  Bills  for  discovery,  where  no  relief  is 
sought,  also  afford  important  aid  to  creditors  against  their 
debtors.  But  this  court  has  no  power  to  cause  stocks,  cred- 
its, and  rights  of  action,  held  by  a  debtor,  without  fraud,  to 
be  sold  or  converted  into  money,  to  be  transferred  to  the 
creditor,  or  to  be  applied  to  the  payment  of  debts.** 

Now  this  is  the  distinction  between  this  case  of  Donovan 
V.  Mnn  and  the  other  cases  referred  to.  In  the  latter  case 
it  is  the  element  of  fraud  which  brings  them  within  the 
jurisdiction;  and  a  creditor,  as  well  as  any  other  party  who 
is  injured  by  the  fraud,  is  able  to  maintain  a  bill  to  have 
the  fraudulent  act  vacated,  and  to  be  relieved  from  the  con- 
sequences of  it. 

In  a  note  appended  to  the  report  of  the  case  last  cited  it  is 
said : '  *  It  is  doubtful,  where  there  has  been  no  legislation  upon 
the  subject,  whether,  in  the  absence  of  fraud  or  any  other 
well-known  ground  for  supporting  the  exercise  of  its  juris-  • 
diction,  equity  will  assist  a  creditor  to  reach  those  assets  of 
his  debtor  which  under  no  circumstances  could  have  been 
subject  to  execution  at  law.*' 

A  large  number  of  cases  are  then  cited;  and  it  is  then 
added:  **  What  stocks,  choses  in  action,  franchises,  and  other 
property  which  was  not  subject  to  execution  at  common  law, 
can  now,  in  the  absence  of  any  statute  on  the  subject,  be 
reached  by  a  creditor's  bill,  must  still  be  regarded  as  un- 
settled. By  such  bills,  creditors  have  in  several  instances 
succeeded  in  obtaining  satisfaction  out  of  the  interest  of  an 
heir  or  distributee  while  still  in  the  hands  of  an  executor 
or  administrator." 

Then  follows  another  citation  of  numerous  authorities, 
which  I  have  not  examined,  as  I  did  not  consider  it  neces- 
sary to  this  decision. 

In  this  case  the  charge  of  fraud  is  set  up  in  the  bill,  in 


410  Lewis  v.  Shainwald.  [Cir.  Ct. 

Opinion  of  the  Ck>art — Sawyer,  C.  J.  [November, 

wbich  it  is  alleged  that  the  respondent  has  made  frandulent 
transfers  of  his  property;  has  converted  portions  of  it  into 
monej,  and  secreted  the  proceeds;  that  other  property,  to 
the  amount  of  many  thousands  of  dollars,  has  been  con- 
cealed from  the  complainant,  in  order  to  prevent  him  from 
securing  it  by  execution  issued  under  the  decree  of  the 
court;  and  that  he  is  about  to  carry  all  his  money  and  other 
property  beyond  the  jurisdiction  of  the  court;  the  notorious 
and  declared  purpose  of  all  these  acts  being  to  defraud  the 
complainant,  and  render  it  impossible  for  him  to  realize  any 
portion  of  the  amount  to  which  he  is  entitled  under  the 
decree. 

By  his  demurrer  the  respondent  admits  these  averments 
of  the  bill,  and  takes  his  stand  upon  the  point,  that  the 
court  is  without  jurisdiction  to  entertain  or  determine  a 
cause  of  the  character  of' that  which  as  set  forth  in  the  bill. 

The  case  of  MourU/ord  v.  Taylor ^  6  Ves.  jun.  787,  which 
has  been  cited  here,  was  a  case  similar  to  the  one  at  bar. 
The  bill  stated  that  the  judgments  were  obtained  at  a  time 
when  '^  the  defendant  was,  ever  since  has  been,  and  now  is, 
seized  for  his  own  use  of  freehold  estates  for  his  life,  or 
some  greater  estate;  that  the  plaintiffs  sued  out  writs  of 
degit  upon  these  judgments;  but  neither  of  them  has  been 
able  to  discover  where  the  estates  of  the  defendant  are 
situate,"  and  does  not  know  what  they  are,  or  where  they 
are.  But  the  complainant  charges  that  in  or  about  the  year 
1795,  some  years  before,  the  defendant,  upon  taking  a  seat 
in  the  house  of  commons,  took  the  oath  as  to  his  having 
the  requisite  amount  of  property  to  qualify  him  to  act  as  a 
member  of  that  body,  and  that  ''he  also  delivered  to  the 
clerk  of  the  house  of  commons,  or  some  other  officer  of  the 
house,  a  schedule,  containing  the  particulars  of  the  estate, 
whereby  he  made  out  his  qualifications;  and  the  plaintiffs 
are  unable  to  obtain  the  said  schedule.'*  They  also  state, 
that  if,  as  he  pretends,  he  has  since  conveyed  the  estates  of 
which  his  qualification  was  composed,  *'suoh  conveyance 
was  without  consideration,  and  in  trust  for  himself;*'  and 
the  bill  prayed  for  a  discovery. 

The  defendant  demurred  as  to  the  n(iain  statements  recited 
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in  the  bill;  Mr.  Mansfield  and  Mr.  Pemberton  claiming,  in 
Lis  behalf,  that  the  object  of  the  bill  was  idle  cariosity; 
that  no  creditor  had  a  right  to  make  these  inquiries. 

Daring  the  argament,  the  lord  chancellor,  throwing  oat 
saggestions,  says: 

''It  seems  admitted  that  they  have  a  right  to  come  here 
for  a  discovery  where  the  property  is,  in  order  to  make 
their  judgments  available.  That,  certainly,  will  not  affect 
real  property  had  before  the  judgment  was  obtained,  if  no 
longer  under  such  circumstances  that  the  creditor  can  fol- 
low it;  but  it  does  not  follow  that  he  cannot,  merely  be- 
cause it  does  not  remain  in  the  ownership  of  the  debtor; 
for  there  may  be  many  cases  in  which  he  might.  There  is 
a  material  charge  in  this  bill :  that  if  there  was  any  convey^ 
ance,  it  was  without  consideration.*' 

There  is  no  positive  averment  in  the  bill  that  there  was  a 
conveyance  made  by  the  defendant;  but  it  alleges  that,  if 
there  was  a  conveyance,  it  was  made  without  consideration; 
and  that,  the  lord  chancellor  says,  is  a  material  charge. 
He  then  proceeds  to  say:  "First,  in  the  common  case  will 
a  bill  for  a  discovery  lie,  with  all  this  particularity,  to  know 
every  estate  he  has  sold  and  disposed  of  for  three  years? 
If  BO,  he  may  go  back  forty  years.*'  He  then  remarks: 
''There  is  difficulty  upon  the  objection,  that  this  would 
extend  to  an  estate  parted  with  forty  years  ago,  without 
consideration;  and  I  am  not  quite  clear  that  such  a  bill 
must  not  allege  that  at  a  given  time  the  defendant  w£^ 
seized  of  given  lands  (not  simply  suggesting,  as  a  fishing 
bill,  that  at  some  time  or  other  he  had  some  land);  and 
that  he  conveyed  these  lands  away  fraudulently,  to  put 
them  out  of  the  reach  of  his  creditor.** 

These  remarks  quoted  were  made  by  Lord  Eldon  during 
the  argument;  and  he  took  the  case  under  consideration, 
and  on  the  twentieth  of  March  he  overruled  the  demurrer, 
saying: 

"The  bill  is  met  by  a  defence,  admitting  that  it  is  a 
proper  bill;  and  the  answer  does  not  negative  all  that  is 
material  to  be  answered.  With  respect  to  the  nature  of  the 
qualification,  if  he  had  said,  the  property  he  gave  into  the 
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hoase  of  commons  was  not  liable  to  execation,  the  court 
ought  to  be  content  with  that,  without  requiring  from  him 
more  particularity.  But  the  bill  charges  that  the  defend- 
ant delivered  in  a  schedule  of  the  particulars  of  the  estates, 
whereby  he  made  out  his  qualification,  and  that  he  has  con- 
veyed them  without  consideration,  as  evidence,  that  he  has 
lands  liable  to  execution;  as  they  may  be  unquestionably. 
Upon  that  I  think  he  must  answer.*' 

In  this  case  of  Mountfordy.  Taylor ,  then.  Lord  Chancellor 
Eldon  held  that  the  conveyance  of  his  estate  by  the  defend- 
ant without  consideration  was  fraud;  and  that  a  creditor,  as 
well  as  anybody  else,  might  avail  himself  of  it.  In  their 
bill  the  complainants  in  the  case  declare  that  they  do  not 
know  the  character  of  defendant's  estates,  nor  where  they 
are  situated;  but  that  he  had,  upon  taking  his  seat  as  a 
member  of  the  house  of  commons,  delivered  to  the  clerk  or 
other  officer  a  verified  schedule  in  which  his  estate  was  set 
forth,  which  schedule  the  plaintiffs  are  unable  to  obtain. 
All  of  the  allegations  of  the  bill  with  respect  to  the  defend- 
ant's property  are  argumentative.  The  complainants  further 
alleged,  however,  that  the  defendant  had  conveyed  his 
estate,  without  consideration,  and  in  trust  for  himself,  and 
they  were  unable  to  find  it. 

These  allegations  of  this  creditor's  bill  are  as  indefinite 
as  could  possibly  be;  yet  the  lord  chancellor  sustains  the 
bill;  and  his  decision  in  that  case,  as  well  as  the  decisions 
in  the  cases  of  Spader  v.  Hodden  and  Donovan  v.  Itnn,  re- 
ferred to,  and  numerous  other  cases  cited  in  those  decisions, 
sustain  the  ground  that  where  the  case  presented  is  one  of 
equitable  jurisdiction,  a  creditor,  as  well  as  anybody  else, 
is  entitled  to  the  aid  of  and  redress  from  the  court. 

In  the  bill  in  the  case  at  bar,  it  is  alleged  that  the  re- 
spondent has  converted  a  certain  portion  of  his  property,  to 
the  amount  of  twenty  thousand  dollars,  into  cash,  which  he 
has  concealed,  with  the  intention  of  carrying  it  out  of  the 
United  States;  that  he  has  other  property,  to  the  amount  of 
ninety  thousand  dollars,  which  he  has  so  arranged  and  con- 
cealed that  he  will  be  enabled  to  take  it  out  of  the  United 
Btates;  and  that  his  express  and  declared  purpose  in  so 
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concealing  and  arranging  his  property,  and  in  carrying  out 
his  intention  of  taking  it  away  with  him,  is  to  fraudulently 
evade  this  conaplainant's  execution. 

This  bill  has  been  designated  by  the  appellant's  counsel  a 
"  fishing  bill."  What  is  meant  by  this  term  is  indicated  by 
Lord  Eldon  in  the  cited  case  of  Mount/ord  v.  Ihylor^  in  the 
previously  quoted  language — **  not  simply  suggesting  as  a 
fishing  bill,  that  at  some  time  or  other  he  had  some  land,'' 
which  was  a  remark  thrown  out  during  the  argument.  Such 
a  bill  is  one  in  which  there  are  no  allegations  of  a  definite 
or  positive  character  as  to  the  defendant's  having  at  any 
time  owned  property  which  could  have  been  subject  to  ex- 
ecution upon  the  plaintiff's  claim;  or  one  asking  for  a  dis- 
covery as  to  matters  which  cannot  in  any  way  affect  the 
rights  of  the  parties.  It  is  evident,  from  the  way  he  uses 
the  expression,  that  it  is  to  cases  of  that  class  that  Lord 
Eldon  refers.  In  that  case  it  is  alleged  in  the. bill  that  at  a 
certain  time,  the  defendant  did  have  some  property,  which 
property  he  had  since  conveyed,  if  conveyed  at  all,  without 
consideration,  in  trust  for  himself;  and,  although  the  com- 
plaints are  unable  to  state  where  the  property  of  the  defend- 
ant is,  the  lord  chancellor  does  not  consider  the  bill  a  fish- 
ing bill,  but  overrules  the  demurrer,  and  compels  the 
defendant  to  answer  with  reference  to  that  particular 
property. 

The  nature  of  a  fishing  bill  is  defined  by  Chancellor  Kent 
(then  a  judge  of  the  court  of  errors  of  New  York)  in  the 
case  of  Newkerh  v.  WUlett  (2  N.  T.  Cases  in  Error,  296),  iu 
which  he  says: 

''The  bill  does  not  state  sufficient  equity  to  entitle  the 
appellants  to  a  discovery.  It  states  generally,  that  the  re- 
spondent had  made  a  demand  upon  one  of  the  appellants, 
as  executrix  of  Peter  Schuyler,  deceased,  and  that,  as  he 
did  not  produce  any  voucher,  she  had  refused  to  pay  him. 
It  states,  further,  that  he  proposed  an  arbitration,  which 
she  refused,  and  that  finally  he  had  brought  a  suit  against 
the  appellants,  in  the  supreme  court.  The  bill  states  further 
that  the  appellants  know  nothing  of  the  demand  of  their 
own  knowledge,  but  that  they  believe  it  unjust,  because  the 
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respondent  took  no  measures  to  liquidate  and  settle  it  in 
the  life-time  of  Peter  Schnyler,  and  does  not  now  produce 
any  vouchers,  and  has  been  inconsistent  in  what  he  has 
from  time  to  time  said  as  to  the  nature  and  extent  of  his 
demand. 

^'This  is  the  substance  of  the  bill:  it  amounts  to  this:  the 
respondent  has  sued  us  at  law,  and  we  do  not  know  for 
what,  and  therefore  we  ask  for  a  discovery  beforehand,  al- 
though we  have  reason  to  conclude  he  has  sued  us  upon 
some  groundless  pretence.  Such  a  bill  shows  no  equity,  no 
right  to  a  discovery.  It  sets  forth  no  matter  material  to  a 
defence  at  law,  and  which  can  be  proven,  unless  by  the  con- 
fession of  the  opposite  party.  It  is,  to  use  Lord  Chancel- 
lor Hardwicke's  expression,  a  mere  fishing  bill,  seeking 
gener^ly  a  discovery  of  the  grounds  of  the  respondent's 
demands,  without  stating  any  right  to  entitle  them  to  it. 
Such  a  bill  may  be  exhibited  by  any  executor  or  adminis- 
trator, and  indeed  by  any  defendant,  who  is  not  already  in 
possession  of  the  plaintiff's  proofs.  But  the  court  of  chan- 
cery has  wisely  refused  to  sustain  bills  for  discovery  in 
such  latitude,  and  unless  the  party  calling  for  a  discovery 
will  state  some  matter  of  fact  material  to  his  defence,  or 
which  he  wishes  to  substantiate  by  the  confession  of  the 
defendant,  the  court  will  not  enforce  a  discovery.'* 

It  is  with  this  same  view,  as  I  understand  it,  that  Lord 
Eldon,  in  the  case  before  cited,  alludes  to  a  discovery  of 
matters  running  back  forty  years — ^matters  which  cannot, 
by  any  possibility,  affect  the  rights  of  the  parties;  and  a 
bill  asking  for  such  a  discovery  is  a  fishing  bill.  But  as  to 
a  bill  for  a  discovery  of  matters  of  such  character  and  date 
that  they  can  be  immediately  connected  with  the  complain- 
ant's cause,  and  which  matters  he  could  not  discover  or  as- 
certain without  the  aid  of  the  court,  the  bill  also  alleging 
that,  since  the  accruing  of  coinplainant's  right,  the  respond- 
ent has  conveyed  away  his  estates,  without  consideration, 
and  in  trust  for  himself,  such  a  bill  is  not  a  fishing  bill,  be- 
cause it  sets  forth  matters  material  to  the  cause.  A  con- 
veyance of  the  character  alleged  would  be  a  fraud  in  law, 
and  the  complainant  is  entitled  to  a  discovery. 
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la  the  present  case,  the  charge  of  fraud  is  direct.  In  his 
bill,  after  setting  forth  that  he  has  recovered  jadgment 
against  the  respondent  for  a  large  sum  of  money;  that  exe- 
cution has  issued,  and  a  return  of  nvUa  bona  has  been  made 
thereoD,  the  complainant  avers  that  a  short  time  before  the 
rendition  of  judgment,  and  during  the  pendency  of  the 
action,  the  respondent  disposed  of,  and  converted  into  cash, 
real  property  to  the  amount  of  twenty  thousand  dollars; 
that  since  the  rendition  of  the  judgment  he  has  secretly 
transferred  a  large  partof  his  property,  and  has  secreted 
the  remainder;  that  he  has  property  to  the  value  of  ninety 
thousand  dollars,  which  the  complainant  has  been  unable 
to  reach  by  execution;  tliat  he  intends  and  is  about  to  con- 
vert into  cash  all  his  property,  and  to  depart,  taking  it  with 
him,  beyond  the  jurisdiction  of  the  court;  and  that  all  these 
acts  and  steps  have  been  committed,  taken,  and  proposed 
with  the  declared  purpose  of  so  '*  fixing*'  his  property  that 
it  cannot  be  seized  to  satisfy  the  judgment,  and  to  defraud 
the  complainant  of  the  money  due  under  it. 

Those  matters  are  material.  Here  is  set  forth  the  fraud 
which  the  complainant  is  seeking  to  unveil;  and  if  the  al- 
leged state  of  facts  exists,  he.  is  entitled  to  apply  the  funds 
of  the  respondent,  wherever  they  are,  to  the  satisfaction  of 
the  jadgment.  The  fact  that  the  complainant  is  unable  to 
describe  and  locate  the  property  and  funds  of  the  respond- 
ent ought  not  to  make  it  impossible  to  bring  his  cause 
within  the  jurisdiction  of  a  court  of  equity,  for  under  ex- 
istiag  laws  it  is  possible  for  a  party  to  hold  property  in  such 
a  munaer  that  only  by  a  discovery  can  another  be  enabled 
to  locate  or  describe  it.  If  in  a  case  of  this  kind  a  com- 
plainant were  not  entitled  to  a  discovery,  it  would  be  possi- 
ble for  a  debtor  to  conceal  his  property,  or  to  convert  it 
into  money  and  put  it  in  his  pocket,  and  so  evade  a  judg- 
ment. The  arm  of  the  court  of  equity  would  certainly  be 
very  short  if  it  could  not  reach  the  respondent  in  such  a 
case,  although  the  complainant  would  be  unable  to  describe 
the  property  or  identify  the  money.  In  the  nature  of  things 
it  is  impossible  to  identify  the  money.  But  if  this  respond- 
ent has  in  his  possession  the  twenty  thousand  doUas  which 
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he  is  alleged  to  have  received  for  that  portion  of  his  prop- 
erty which  he  has  sold,  and  other  property  as  well,  he  is 
boand  to  discover  it,  and  yield  it  up,  that  it  may  be  applied 
to  the  satisfaction  of  the  judgment.  If,  as  is  averred  in 
the  bill,  the  tespondent  in  this  case  has  converted  a  por- 
tion of  his  property  into  money,  and  intends  to  carry  that 
money  and  his  other  property  beyond  the  jurisdiction  of 
the  court,  then  this  bill  is  sufficient. 

Another  point  is  made  in  this  case,  with  reference  to  the 
issuing  of  a  writ  of  ne  exeat  repuhlvca,  Bespondeut's  coun- 
sel contends  that  the  court  has  erred  in  directing  in  its  de- 
cree that  the  writ  should  issue;  that  such  a  writ  is  only  a 
provisional  remedy,  the  right  to  which  expires  upon  the  de- 
termination of  the  suit  and  the  entry  of  judgment. 

The  very  object  of  this  provisional  remedy  is  to  secure 
the  presence  of  the  party  in  order  that  the  judgment  may 
be  executed — in  order  that  he  may  not  be  enabled  to  evade 
it.  This  writ  is  not  discharged  any  more  than  an  attach- 
ment is  discharged  upon  the  entry  of  judgment.  A  writ  of 
attachment  is  discharged  upon  the  satisfaction  of  the  judg- 
ment, or  upon  giving  security;  and  the  writ  of  ne  exeat  should 
continue  in  force  until  the  judgment  is  satisfied,  or  until  the 
writ  is  dissolved,  or  proper  security  given.  {MUchd  v. 
Bunch,  2  Paige,  606;  S.  C,  22  Am.  Dec.  669;  McNamara  v. 
Dwyer,  32  Am.  Dec.  631.) 

It  is  claimed  by  the  respondent's  counsel,  that  that  por- 
tion of  the  decree  which  directs  that  this  writ  shall  issue  is 
arbitrary;  that  no  limit  is  placed  upon  the  leogth  of  time  it 
shall  continue  in  force.  I  presume  the  court  will  have 
power  to  control  that  matter.  The  decree  may  possibly  be 
too  broad  in  that  regard;  and,  if  counsel  desire  it,  it  can  be 
so  modified  as  to  obviate  any  objection  upon  that  ground. 

That  this  writ  may  be  issued  even  after  judgment  is  es- 
tablished, see  Moore  v.  Hudson,  6  Mad.  218;  Elliott  v.  Sin^ 
clair,  Jacobs,  645;  Collinaon  v.  Wattleworth,  18  Ves.  353; 
Russell  V.  Ashhy,  5  Ves.  96. 

According  to  Daniel's  Chancery  Practice,  and  many  au- 
thorities, a  prayer  in  the  bill  for  a  ne  exeat  is  not  necessary, 
(3  Dan.  Ch.  Pr.  1936;  Durham  v.  Jackson,  1  Paige,  629; 
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Gilbert  v.  CoU,  14  Am.  Deo.  661,  note.)  It  is  sn£Bcient  if  the 
facts  alleged  in  the  bill  and  established,  show  a  proper  case 
for  the  writ,  and  it  may  be  granted  in  the  decree  under  the 
prayer  for  general  relief.  Or  the  facts  may  be  shown,  and 
the  writ  applied  for  upon  a  petition  presented  in  the  case 
either  before  or  after  judgment  or  decree.  The  limitation 
of  equity  rule  21  only  applies  where  the  writ  is  asked  for 
"pending  the  suit." 

''And  it  is  further  ordered,  adjudged,  and  decreed,  that 
the  writ  of  7i€  exeat  republica  of  the  United  States  of  Amer- 
ica issue  out  of  and  under  the  seal  of  this  court,  to  restrain 
the  said  Harris  Lewis  from  departing  out  of  the  jurisdiction 
of  this  court."  That  is  the  form  of  that  portion  of  the  de< 
cree  relating  to  this  matter.  I  think  it  would  haye  been 
better,  and  it  certainly  would  haye  avoided  criticism,  if  to 
this  had  been  added — "until  the  satisfaction  of  the  decree, 
or  the  further  order  of  the  court." 

Respondent's  counsel  cites  a  case  in  2  Wash.,  to  show 
that  a  district  court  has  no  authority  to  issue  a  writ  of  ne 
exeat.  In  that  case,  however,  the  writ  was  issued  by  the 
judge,  and  not  by  the  court.  That  case  arose  at  a  time 
when  the  jurisdiction  of  the  district  court  was  limited,  and 
did  not  cover  a  case  of  the  character  of  that  now  under  con- 
sideration at' all.  There  is  a  distinction  between  the  judge 
and  the  court,  a  distinction  recognized  in  the  revised  stat- 
utes.    Section  717  reads: 

"  Writs  of  ve  exeat  may  be  granted  by  any  justice  of  the 
supreme  court,  in  cases  where  they  might  be  granted  by  the 
supreme  court;  and  by  any  circuit  justice  or  circuit  judge, 
in  cases  where  they  might  be  granted  by  the  circuit  court 
of  which  he  is  a  judge.  But  no  writ  of  ne  exeat  shall  be 
granted  unless  *  *  *  satisfactory  proof  is  made  to  the 
court  or  judge  granting  the  same,  that  the  defendant  designs 
quickly  to  depart  from  the  United  States." 

By  the  revised  statutes,  section  716,  it  is  provided  that 
"  the  supreme  court  and  the  circuit  and  district  courts  shall 
have  power  to  issue  writs  of  scire  facias.  They  shall  also 
hate  power  to  issue  all  writs  not  specifically  provided  for 
by  statute,  which  may  be  necessary  for  the  exercise  of  their 
27 
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respectiye  jurisdictions,  and  agreeable  to  the  usages  and 
principles  of  law." 

The  writ  of  ne  exeat  is  one  of  the  writs  necessary  to  the 
exercise  of  the  present  jurisdiction  of  the  district  court. 
The  jurisdiction  of  that  court  has  been  enlarged  since  the 
adoption  of  these  statutes,  and  since  the  date  of  the  decis- 
ion last  referred  to.  In  cases  of  the  character  of  the  one 
at  bar,  it  has  now  concurrent  jurisdiction  with  the  circuit 
court.  The  authority  of  the  district  court  to  issue  this  writ 
is  therefore  unquestionable. 

The  decree  of  the  district  court  must  be  affirmed,  except 
that,  if  the  appellant  so  elects,  it  may  be  modified  in  the 
respect  indicated. 


Jerome  F.  Manning  v.  San  Jacinto  Tin  Company, 

CiROurr  Court,  District  op  California. 
January  3, 1882. 

1.  Mexicak  Grant — Mining  Claim. — Where  a  party  enters   upon  land 

claimed  under  a  Mexican  grant,  after  a  confirmation  under  the  act  of 
congress  of  1851,  and  pending  the  proceedings  for  location  takes  up  a 
mining  claim  in  pursuance  of  the  provisions  of  the  act  of  congress  of 
1866,  and  the  patent  subsequently  issued  upon  the  Mexican  grant  so  con- 
firmed, includes  the  mine  so  located,  the  patent  is  conclusive  as  between 
the  parties. 

2.  Samb. — A  party  so  locating  a  mine  cannot,  upon  a  bill  in  equity,  question 

the  correctness  of  the  location  of  the  grant,  on  the  ground  that  it  was 
fraudulently  located  by  the  officers  of  the  government,  with  the  knowl- 
edge of  tlie  patentee,  upon  lands  not  covered  by  the  grant,  and  for  the 
fraudulent  purpose  of  securing  the  mines. 

3.  Same. — The  United  States,  if  anybody,  is  the  party  injured  by  the  fraud, 

and  the  only  party  that  can  vacate  such  patent  for  fraud  in  the  location 
upon  a  bill  filed  for  the  purpose, 

4.  The  Mere  Locator  of  a  Mining  Claim  upon  land  claimed  under  a  con- 

firmed Mexican  grant,  who  has  not  applied  for  a  patent,  or  tendered  the 
purchase  money,  has  no  title  from,  or  privity  with,  the  government,  and 
no  status  that  enables  him  to  attack  a  patent  issued  upon  such  confirmed 
Mexican  grant  upon  the  ground  of  fraud  perpetrated  by  the  officers  of 
the  government  in  the  location. 

6.  Same— Eqi'Ity. — The  court  could  not  do  equity  in  such  a  case  upon  a  bill 
filed  by  the  locator  and  claimant  of  the  mine. 

6.  Statute  of  Limitations — Fraud. — Under  the  statute  of  limitations  of 
California,  an  action  for  relief  on  the  ground  of  fraud  must  be  brought 
within  three  years  after  the  cause  of  action  accrues. 
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7.  loNORANCE  OF  THB  Feaud  Will  not  exct»e  IcLches  m  the  complainant,  when 
the  fundamental  facts  apon  which  the  frauds  charged  rest  are  matters  of 
public  record,  and  such  as  ought  to  afford  a  clue»  which,  if  followed  with 
reasonable  diligence,  jnust  have  led  to  a  discovery  of  the  frauds. 

Before  Sawyer,  Oircuit  Judge. 

Demubbeb  to  the  bill.  Briefly  stated,  it  is  snbstantially 
alleged,  that  between  July  26,  1866,  and  October  27,  1867, 
the  grantors  of  complainant,  without  stating  who  they  are, 
or  the  particulars  of  their  acts,  in  pursuance  of  the  act  of 
congress  of  July  J26,  1866,  and  the  customs  of  miners  of  the 
district,  located  and  claimed  a  large  number  of  tin  mines, 
some  four  hundred  claims,  as  I  make  the  number,  in  the 
county  of  San  Bernardino,  and  worked  them  in  such  man- 
ner as  to  secure  the  several  claims,  and  entitle  them  to 
patents  under  the  acts  of  congress — Sharing  expended  on 
each  claim  over  one  thousand  dollars,  and  in  the  aggregate 
one  hundred  and  seventy-five  thousand  dollars,  prior  to  said 
October  27,  1867 — the  lands  on  which  said  mines  were  lo* 
cated^  being  at  the  time  unsurveyed  public  lands  of  the 
United  States;  that  in  1846,  Governor  Pio  Pico  granted  to 
Maria  del  Bosario  Estudillo  de  Agnirre  eleven  leagues  of 
land,  in  what  is  now  San  Deigo  county,  vrndet  the  name  of 
'^Bancho  Sobrante  de  San  Jacinto  Viejo  y  Nievo,*' said 
laud  being  within  larger  exterior  boundaries,  and  the  sui:- 
plus  of  other  grants,  and  the  survey  to  be  commenced  from 
the  boundaries  of  two  other  named  ranchos,  situate  in  a 
tract  of  land  theretofore  known  as  '^  San  Jacinto;"  that  in 
pursuance  of  the  conditions  of  said  grant,  said  Maria  en- 
tered upon  said  land,  erected  a  house,  and  thenceforth  to 
the  present  time  lived  thereon,  and  occupied  and  enjoyed 
said  rancho;  that  on  said  October  27, 1867,  the  president  of 
the  United  States  issued  a  patent  for  said  grant  to  said 
Maria,  granting  to  her  the  said  land  granted  by  said  Pio 
.  Pico  by  the  name  aforesaid,  being  the  surplus  remaining 
within  the  boundaries  of  the  tract  called  "  San  Jacinto,"  as 
shown  in  the  espediente  of  Miguel  Pedrorena,  filed  in  the 
application  for  confirmation  before  the  board  of  land  com- 
missioners over  the  lands  granted  to  Estudillo  and  Pedro* 
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rena,  said  patent  for  a  more  particular  description  of  the 
lauds  referring  to  a  survey  and  plat  annexed  to  said  patent 
purporting  to  have  been  made  bj  the  United  States  sur- 
veyor-general of  California,  and  approved  by  him  and  by 
the  commissioner  of  the  general  land  office,  and  the  secre- 
tary of  the  interior;  that  he  is  informed  and  believes,  and 
so  charges  the  fact  to  be,  that  said  land  described  in  said 
plat  and  patent,  is  not  the  land  granted  by  Pio  Pico,  and 
settled  upon  and  occupied  by  said  Maria,  nor  any  part  of 
the  same,  nor  within  the  larger  exterior  boundaries  from 
which  said  sobrante  was  to  be  taken ;  but  that  said  land  de- 
scribed in  said  plat  and  patent  is  situate  in  the  county  of 
San  Bernardino,  more  than  six  miles  at  the  nearest  point, 
and  more  than  twenty  miles  from  the  farthest  point  away 
from  said  land;  that  said  land  was  never  surveyed  in  the 
field,  but  said  plat  was  arbitrarily  made  up  in  the  surveyor 
general's  office  without  any  data  other  than  surveys  of  other 
ranchos,  and  without  any  regard  to  the  decree  of  the  court 
or  said  espediente,  for  the  fraudulei^t  purpose  of  surrepti- 
tiously embracing  and  securing  said  large  number  of  tin 
mines  located  and  held  as  aforesaid.  The  bill  then  alleges  a 
combination  and  fraudulent  conspiracy  between  no  less  than 
three  well-known  deputies  in  the  surveyor-general's  office, 
the  United  States  surveyoi^general  himself,  the  commis- 
sioner of  the  general  land  office  at  Washington,  and  a  par- 
ticipation therein  by  a  large  number  of  well-known  and 
prominent  citizens  and  officers,  some  residing  at  Washing- 
ton and  in  the  eastern  states,  of  national  reputation,  for  the 
purpose  of  fraudulently  locating  the  said  grant  upon  lands 
beyond  the  exterior  limits  of  the  original  grant,  in  order  to 
secure  said  tin  mines;  that  notice  was  published,  but  not 
for  the  full  time,  and  thereupon  parties  in  interest  other 
than  complainant's  grantor  filed  protests  on  various  grounds, 
and  among  them  on  the  ground  that  the  location  is  not 
within  the  grant,  and  was  made  without  regard  to  the  de- 
cree, juridical  possession,  espediente,  or  the  actual  posses- 
sion and  occupation  by  the  said  Maria;  that  these  objec- 
tions were  overruled  by  a  deputy  surveyor-general,  and  the 
plat  reported  without  the  objections  to  the  commissioner  of 
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the  general  land  office;  that  the  commissioner  of  the  gen- 
eral land  office,  upon  a  promise  or  conveyance  of  an  inter- 
est in  the  grant,  if  he  would  approve  the  plat  and  conceal 
the  facts  from  the  secretary  of  the  interior  and  the  presi- 
dent, did  so  approve  the  plat,  conceal  the  facts,  and  recom- 
mend a  patent,  which  was  thereupon  issued;  that  the 
defendant  corporation  was  afterwards  organized  and  the 
land  conveyed  to  it  in  consideration  of  the  stock  issued  to 
the  parties  in  interest — the  said  several  conspirators — and 
other  parties,  with  full  knowledge  of  the  frauds  alleged; 
that  the  said  land  so  patented  includes  the  said  several  tin 
mines  so  located  and  worked  by  complainant's  grantors; 
that  complainant  ''never  knew  or  heard  of  the  various  act- 
ings and  doings  hereinbefore**  «  *  *  and  in  **  this  bill 
set  forth,  or  any  of  them,  until  within  two  years  last  past;" 
that  by  reason  of  the  patent  to  said  Maria,  complainant's 
grantor  was- prevented  from  applying,  and  did  not  apply  for 
a  patent  to  said  several  tin  mines,  he  believing  the  said 
patent  to  be  paramount,  and  not  knowing  the  said  alleged 
fraudulent  acts  set  out;  that  complainant  has  not  applied 
for  a  patent  for  similar  reasons,  he  supposing  the  title  in 
defendant  under  said  patent  to  be  paramount  till  within 
three  years  last  past,  and  not  knowing  the  contrary  till 
within  two  years  last  past. 

The  bill  further  alleges  all  these  fraudulent  acts  set  out  to 
have  been  performed  with  the  knowledge  of  defendant,  and 
of  the  said  Maria,  the  grantee  and  patentee;  but  alleges  no 
active  participation  on  the  part  of  said  Maria,  the  patentee. 
Complainant  asks  that  said  patent  and  subsequent  convey- 
ances to  defendant,  be  decreed  to  be  void,  and  the  defend- 
ant required  to  convey  said  several  tin  mines  to  complain- 
ant. 

if.  O.  Cdth^  for  complainant. 

B.  S,  Brooks^  for  defendant. 

Sawyer,  Circuit  Judge.  The  patent  described  in  the  bill  was 
issued  upon  a  Mexican  grant  made  in  1846,  after  confirmation 
by  the  board  of  land  commissioners,  affirmed  by  the  United 
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States  eoarts  on  appeal  in  pursoaDoe  of  the  act  of  oongress 
of  March  3, 1831,  "  to  settle  priTaie  land  claims  in  the  state 
of  California.**  (9  Stat  631.)  The  eSeet  of  a  patent  issued 
npon  sach  confirmation  of  a  Mexican  grant  of  the  kind,  has 
beeu  settled  hj  the  snfNreme  conrt  of  the  United  States,  as 
well  as  bj  numerous  decisions  of  the  supreme  court  of  Cal* 
if omia.  In  Beard  r.  Federy,  3  Wall.  491,  the  supreme  court 
of  the  United  States  states  the  effect  of  such  a  patent  in  the 
following  language:  ''In  the  first  place,  the  patent  is  a  deed 
of  the  United  States.  As  a  deed,  its  operation  is  that  of  a 
quitclaim,  or  rather  of  a  conreyance  of  such  interest  as  the 
United  States  possessed  in  the  land,  and  it  takes  effect  bj 
relation  at  the  time  when  proceedings  were  instituted  by  the 
filing  of  the  petition  before  the  board  of  land  commissicm- 
ers.  In  the  second  place,  the  patent  is  a  record  of  the  ac- 
tion of  the  gOTemment  upon  the  title  of  the  claimant,  as  ii 
existed  upon  the  acquisUion  of  the  country.  Such  acquisition 
did  not  affect  the  rights  of  the  inhabitants  to  their  property. 
They  retained  all  such  rights,  and  were  entitled  by  the  law 
of  nations  to  protection  in  them  to  the  same  extent  as  under 
the  former  government.  The  treaty  of  cession  also  stip- 
ulated for  such  protection.  The  obligation  to  which  the 
United  States  thus  succeeded,  was  of  course  political  in  its 
character,  and  to  be  discharged  in  such  manner  and  on 
such  terms  as  they  might  judge  expedient.  By  the  act  of 
March  3,  1851,  they  haye  declared  the  manner,  and  the 
terms  on  which  tbey  will  discharge  this  obligation.  They 
have  there  established  a  special  tribunal,  before  wbich  all 
claims  to  land  are  to  be  investigated;  required  evidence  to  be 
presented  respecting  the  claims;  appointed  law  o£Soers  to 
appear  and  contest  them  on  behalf  of  the  government;  au- 
thorized appeals  from  the  decisions  of  the  tribunal,  first,  to 
tbe  district,  and  then  to  the  supreme  court;  and  designated 
officers  to  survey  and  measure  off  the  land,  when  the  valid- 
ity of  the  claims  is  finally  determined.  When  informed  by 
the  action  of  its  tribunals  and  officers,  that  a  claim  asserted 
is  valid,  and  entitled  to  recognition,  the  government  acts 
and  issues  its  patent  to  the  claimant.  This  instrument  is, 
therefore,  record  evidence  of  the  action  of  the  government 


Disfc.  Cal.]     Manning  v.  San  Jacinto  Tin  Co.  423 

1882.]  Opinion  of  the  Court— ^wyer,  0.  J. 

upon  the  title  of  the  claimant.  By  it  the  government  de« 
clares  that  the  claim  asserted  was  valid  under  the  laws  of 
Mexico;  that  it  was  entitled  to  recognition  and  protection 
by  the  stipulations  of  the  treaty,  and  might  have  been 
located  under  the  former  government,  and  is  correctly  located 
now,  80  as  to  embrace  the  premises  as  they  are  surveyed  and  cfe- 
scribed.  As  against  the  government  this  repord,  so  long  as  it 
remains  unvacated,  is  conclusive.  And  it  is  equally  conclu- 
sive against  parties  claiming  under  the  government  by  title  sub- 
sequent. It  is  in  this  effect  of  the  patent  as  a  record  of  the 
government  .that  its  security  and  protection  chiefly  lie :  If 
parties  asserting  interests  in  lands  ojcquired  since  the  acquisi- 
tion of  the  country,  could  deny  and  controvert  this  record,  and 
compel  the  patentee  in  every  suit  for  his  land  to  establish 
the  validity  of  his  claim,  his  right  to  its  confirmation,  and 
the  correctness  of  the  action  of  the  tribunals  and  oflSicers  of 
the  United  States  in  the  location  of  the  same,  the  patent 
toould  fail  to  be,  as  it  was  intended  U  should  be,  an  instrument 
of  quiet  and  security  to  its  possessor.  The  patentee  would  find 
his  title  recognized  in  one  suit  and  rejected  in  another,  and 
if  his  title  were  maintained,  he  would  find  his  land  located 
in  as  many  different  places  ds  the  varying  prejudices,  inter- 
ests, or  notions  of  justice  of  witnesses  and  jurymen  might 
suggest.  Every  fact  upon  which  the  decree  and  patent  rest, 
would  be  open  to  contestation.  Tlie  intruder  resting  solely 
upon  his  possession,  might  insist  that  the  original  claim  was 
invalid,  or  was  not  properly  located,  and  therefore  he  cotdd  not  be 
disturbed  by  the  patentee.  No  construction  which  will  lead  to 
such  results  can  be  given  to  the  fifteenth  section.  The  term 
*  third  peisons,*  as  there  used,  does  not  embrace  all  persons  other 
than  tlie  United  States  and  the  claimants,  but  only  those  who 
hold  supeiior  tides,  such  as  will  enable  them  to  resist  successfully 
any  action  of  the  govei*nment  in  disposing  of  the  property.^'' 

In  Teschemaker  v.  Thompson,  18  Oal.  26,  the  supreme 
court  of  California,  by  Chief  Justice  Field,  says:  "This 
instrument  (the  patent)  is  not  only  the  deed  of  the  United 
States,  but  it  is  a  solemn  record  of  the  government,  of  its 
action  and  judgment  with  respect  to  the  title  of  the  claim- 
ant existing  at  the  date  of  the  cession.     By  it  the  sovereign 
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States  courts  on  appeal  in  pursuance  of  the  act  of  congress 
of  March  3, 1851,  ''  to  settle  private  land  claims  in  the  state 
of  California/*  (9  Stat.  631.)  The  effect  of  a  patent  issued 
upon  such  confirmation  of  a  Mexican  grant  of  the  kind,  has 
been  settled  bj  the  supreme  court  of  the  United  States,  as 
well  as  by  numerous  decisions  of  the  supreme  court  of  Cal- 
ifornia. In  Beard  v.  Federy,  3  Wall.  491,  the  supreme  court 
of  the  United  States  states  the  effect  of  such  a  patent  in  the 
following  language:  ''In  the  first  place,  the  patent  is  a  deed 
of  the  United  States.  As  a  deed,  its  operation  is  that  of  a 
quitclaim,  or  rather  of  a  conveyance  of  such  interest  as  the 
United  States  possessed  in  the  land,  and  it  takes  effect  by 
relation  at  the  time  when  proceedings  were  instituted  by  the 
filing  of  the  petition  before  the  board  of  land  commission- 
ers. In  the  second  place,  the  patent  is  a  record  of  the  ac- 
tion of  the  government  upon  the  title  of  the  claimant,  as  it 
existed  upon  the  acquisilum  of  the  courdry.  Such  acquisition 
did  not  affect  the  rights  of  the  inhabitants  to  their  property. 
They  retained  all  such  rights,  and  were  entitled  by  the  law 
of  nations  to  protection  in  them  to  the  same  extent  as  under 
the  former  government.  The  treaty  of  cession  also  stip- 
ulated for  such  protection.  The  obligation  to  which  the 
United  States  thus  succeeded,  was  of  course  political  in  its 
character,  and  to  be  discharged  in  such  manner  and  on 
such  terms  as  they  might  judge  expedient.  By  the  act  of 
March  3,  1851,  they  have  declared  the  manner,  and  the 
terms  on  which  they  will  discharge  this  obligation.  They 
have  there  established  a  special  tribunal,  before  which  all 
claims  to  land  are  to  be  investigated;  required  evidence  to  be 
presented  respecting  the  claims;  appointed  law  officers  to 
appear  and  contest  them  on  behalf  of  the  government;  au- 
thorized appeals  from  the  decisions  of  the  tribunal,  first,  to 
the  district,  and  then  to  the  supreme  court;  and  designated 
officers  to  survey  and  measure  off  the  land,  when  the  valid- 
ity of  the  claims  is  finally  determined.  When  informed  by 
the  action  of  its  tribunals  and  officers,  that  a  claim  asserted 
is  valid,  and  entitled  to  recognition,  the  government  acts 
and  issues  its  patent  to  the  claimant.  This  instrument  is, 
therefore,  record  evidence  of  the  action  of  the  government 
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upon  the  title  of  the  claimant.  By  it  the  government  de- 
olares  that  the  claim  asserted  was  valid  nnder  the  laws  of 
Mexico;  that  it  was  entitled  to  recognition  and  protection 
by  the  stipulations  of  the  treaty,  and  might  have  been 
located  under  the  former  government,  and  is  correctly  located 
now,  80  as  to  embrace  the  premises  as  they  are  surveyed  and  de- 
scribed. As  against  the  government  this  record,  so  long  as  it 
remains  unvacated,  is  conclusive.  And  it  is  equally  conclu- 
sive against  parties  claiming  under  the  government  by  title  stib- 
seqnent.  It  is  in  this  effect  of  the  patent  as  a  record  of  the 
government  .that  its  security  and  protection  chiefly  lie :  If 
parties  asserting  interests  in  lands  acquired  since  the  acquisi- 
tion of  the  country,  could  deny  and  controvert  this  record,  and 
compel  the  patentee  in  every  suit  for  his  laud  to  establish 
the  validity  of  his  claim,  his  right  to  its  confirmation,  and 
the  correctness  of  the  action  of  the  tribunals  and  o£Bcers  of 
the  United  States  in  the  location  of  the  same,  the  patent 
tvouldfaU  to  be,  as  it  was  intended  it  should  be,  an  instrument 
of  quiet  and  security  to  its  possessor.  The  patentee  would  find 
his  title  recognized  in  one  suit  and  rejected  in  another,  and 
if  his  title  were  maintained,  he  would  find  his  land  located 
in  as  many  different  places  ds  the  varying  prejudices,  inter- 
ests, or  notions  of  justice  of  witnesses  and  jurymen  might 
suggest.  Every  fact  upon  which  the  decree  and  patent  rest, 
would  be  open  to  contestation.  The  intruder  resting  solely 
upon  his  possession,  might  insist  that  the  original  claim  was 
invalid,  or  was  not  properly  located,  and  there/ore  he  couM  not  be 
disturbed  by  the  patentee.  No  construction  which  will  lead  to 
such  results  can  be  given  to  the  fifteenth  section.  The  term 
*  third  persons,'  as  there  used,  does  not  embrace  all  persons  other 
than  the  United  States  and  the  claimants,  but  only  those  who 
hold  supet^ior  titles,  such  as  will  enable  them  to  resist  successfully 
any  action  of  the  govetmment  in  disposing  of  the  property.'' 

In  Teschemaker  v.  Thompson,  18  Oal.  26,  the  supreme 
court  of  California,  by  Chief  Justice  Field,  says:  "This 
instrument  (the  patent)  is  not  only  the  deed  of  the  United 
States,  but  it  is  a  solemn  record  of  the  government,  of  its 
action  and  judgment  with  respect  to  the  title  of  the  claim- 
ant existing  at  the  date  of  the  cession.     By  it  the  sovereign 
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power,  which  alone  could  determine  the  matter,  declares 
that  the  previous  grant  was  genuine;  that  the  claim  under 
it  was  valid  and  entitled  to  recognition  and  confirmation  bj 
the  law  of  nations,  and  the  stipulations  of  the  treaty;  and 
that  the  grant  was  located,  or  might  have  been  located  by 
the  former  government,  and' is  con^ecdy  heated  by  the  neto 
goverivneni  so  as  to  embrace  the  premises  as  they  are  surveyed 
and  described.  Whilst  this  declaration  remaim  of  reami,  the 
government  itself  cannot  question  its  verity,  nor  can  parties 
claiming  through  the  government  by  titlb  subsequent."  But 
*'  as  the  record  of  the  government  of  the  existence  and  valid- 
ity of  the  grant,  it  establishes  the  tide  of  the  patentee  from  the 
date  of  the  grant.''    In  this  case  that  would  be  from  1846. 

And  again:  ''The  'third  parties' against  whose  interest 
the  action  of  the  government  and  patent  are  not  conclusive, 
under  the  fifteenth  section  of  the  act  of  March  3,  1851 — 
,  are  those  whose  title  accrued  before  the  duty  of  the  government 
and  its  rights  under  the  treaty  attached.''  This  view  was  es- 
tablished in  Leese  v.  Clark,  20  Gal.  412,  420,  423,  and  re- 
peated in  numerous  other  cases.  (See  BisseU  v.  Henshaw, 
and  cases  cited;  1  Saw.  665,  and  18  Wall.  268.) 

In  Carpentiei*  v.  Montgomery,  13  Wall.  495,  the  court  says, 
that  the  provision  of  the  fifteenth  section  of  the  actr  of  con- 
gress cited,  "was  intended  to  save  the  rights  of  third  per- 
sons not  parties  to  the  proceeding  who  might  liave  Spanish  or 
Mexican  claims  independent  of,  or  superior  to,  that  presented 
by  the  claimant,  or  the  eqxdtable  rights  of  other  parties 
having  rightful  claims  under  the  title  confirmed."  The  com- 
plainant has  no  pretense  of  a  claim  under  any  Spanish  or 
Mexican  grant  to  any  part  of  the  premises  covered  by  the 
patent.  His  rights,  whatever  they  may  be,  are  alleged  to 
have  accrued  under  the  act  of  congress  of  1866,  and,  conse- 
quently, subsequently  to  that  date.  The  patent  is  founded 
on  a  Mexican  grant  made  in  1846,  and  its  validity  is  not 
even  questioned.  The  claim  must  have  been  presented  for 
confirmation  on  or  before  March  3,  1853,  as  that  was  the 
latest  date  on  which*  it  could  have  been  presented  under  the 
act  of  congress  (9  Stat.  633,  sec.  13).  It  was,  in  fact,  x^on- 
firmed,  and  the  decree  of  confirmation  affirmed  by  the  United 
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States  supreme  court  as  early  as  the  December  term,  1863. 
(UnUed  States  v.  D'Aguirre,  1  Wall.  311.)  The  title  was 
therefore  settled,  and  it  only  remained  to  locate  the  grant, 
long  before  the  rights  of  complainant  had  their  inception. 
The  proceeding  for  locating  the  grant  was,  under  the  de- 
cree of  confirmation,  pending  between  the  United  States 
and  the  claimant  under  the  grant  when  the  act  of  congress 
of  1866  was  passed,  and  the  mining  claims  were  located, 
and  the  genuineness  of  the  grant  and  its  location  are  res  ad- 
judicata  under  the  authorities  cited,  between  the  United 
States  and  the  patentee;  and  the  adjudication  is,  that  the 
grant  is  *'  correctly  located,"  as  well  as  valid  (cases  before 
cited).  The  complainant  deriving  whatever  rights  he  has 
from  the  United  States,  one  of  the  parties,  subsequent  to 
the  institution  of  the  proceedings  for  confirmation,  is  con- 
cluded by  the  determination.  Besides  the  grant  must  have 
been  located  either  under  the  act  of  1860,  or  the  act  of 
1864.  In  either  case  the  proceedings  for  location  were  in 
the  nature  of  proceedings  in  rem.  The  complainant  or  his 
grantor  could,  under  the  statute,  and  should,  have  objected 
to  the  survey  and  location,  and  upon  a  decision  against  him 
have  appealed  to  the  commissioner  of  the  general  land 
office,  and,  if  the  decision  was  not  satisfactory,  to  the  sec- 
retary of  the  interior.  He  alleges  that  he  did  not  file  objec- 
jections,  but  that  parties  other  than  himself  or  his  grantors 
did,  and  alleged  the  very  grounds  now  relied  upon  against 
the  location,  which  were  overruled. 

Nor  does  it  appear  that  even  they  appealed.  The  com- 
plainant, then,  has  no  standing  to  impeach  the  record  on 
the  ground  of  having  a  prior  Spanish  grant.  His  rights  are 
subsequent  and  subject  to  the  grant  as  located;  he  is 
equally  without  standing  on  the  other  ground;  he  alleges 
no  "equitable  rights,"  or  "rightful  claim  under  the  title 
confirmed;"  he  does  not  claim  any  interest  under  the  Mex- 
ican grant  confirmed  and  patented;  or  that  the  patent  was 
issued  to  the  wrong  party;  he  claims  that  the  grant,  though 
valid,  and  confirmed  to  the  rightful  partly,  was  improperly 
located.  He  does  not,  therefore,  bring  himself  within  the 
classes  of  trusts  protected  in  Estrada  v.  Murphy^  19  Gal. 
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272,  and  Wilson  v.  Castro,  31  Id.  420,  or  in  any  other  case 
cited. 

But  complainant  has  no  standing  to  impeach  the  transac- 
tion on  another  ground.  He  has  no  apparent  title  from  the 
United  States.  His  right,  whatever  it  may  be,  is,  at  best, 
only  inchoate.  It  is  a  mere  privilege;  a  first  right  to  par- 
chase,  or  pre-emption  right  under  the  acts  of  congress,  of 
which  he  may  avail  himself  or  not,  as  he  chooses,  if  he 
should  succeed  in  vacating  the  patent.  He  is  not  bound  to 
purchase  of  the  government,  and  may  abandon  his  claim  at 
any  moment.  Neither  he  nor  his  grantor  has  ever  tendered 
the  purchase  money  to  the  United  States  or  to  defendant, 
or  applied  for  a  patent,  and  it  so  appears  in  the  bill,  and  non 
constat  that  he  ever  will  do  either.  He  is  in  no  better  position 
as  regards  title  in  his  relation  to  thegovernment  than  the  par- 
ties in  Button  v.  Frisbie,  37  Oal.  481,  and  Frisbiev.  WhUney, 
9  Wal.  187.  .  Complainant  as  yet  has  no  privity  with  the 
government  in  the  lands  in  dispute,  and  no  ground  for  equi- 
table relief  on  that  score.  {Doll  v.  Mtader,  16  Cal.  295.) 
The  United  States,  if  anybody,  is  the  party  injured;  and 
the  right  to  vacate  the  patent  for  fraud,  if  any  such  right 
exists,  is  in  the  United  States;  and  the  United  States  should 
file  the  bill  to  vacate  the  patent.  (Moore  v.  Bobbins,  96  U.  S. 
533.)  Justice  can  only  be  done,  if  at  all,  upon  a  bill  filed 
by  the  United  States — the  party  to  the  transaction,  and  the 
party  injured.  It  is  not  claimed  that  the  grant  confirmed 
and  patented  is  not  valid  and  properly  confirmed;  but  it  is 
said  it  is  improperly  located.  The  patentee,  then,  is  en- 
titled to  eleven  leagues  of  laud  somewhere.  Even  upon  a 
bill  filed  by  the  government,  if  the  location  should  be  va- 
cated on  the  ground  of  frauds  practiced  by  the  officers  in 
locating  it,  with  or  without  the  knowledge  of  the  patentee, 
it  is,  at  least,  doubtful,  if  it  could  be  relocated  in  the  proper 
place.  The  ordinary  courts  have  no  jurisdiction  in  the  lo- 
cation of  grants,  except  in  the  mode  prescribed  by  the  spe- 
cial act  of  congress  on  the  subject.  But  suppose  the  com- 
plainant  should  succeed  in  charging  the  defendant  as  a 
trustee,  on  account  of  fraudulent  acts  occurring  be/ore  lie 
had  any  interest  in  tlte  matter,  and  obtain  a  decree  for  con- 
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yeyanoe  of  the  whole,  or  a  part  of  the  land,  there  could  be 
no  relocation  on  other  lands,  for  the  patent  is  not  vacated, 
and  the  proceedings  between  the  patentee  and  the  United 
States  are  conclusive.  The  grantee  has  got  the  full  amount 
of  land  called  for  in  her  grant,  and  she,  or  her  grantee,  has 
been  compelled  bj  the  court  to  convey  it  to  a  party  who 
has,  and  claims,  no  interest  in  the  grant,  legal  or  equitable. 
If  the  complainant  can  thus  obtain  a  conveyance  of  a  large 
part  of  the  grant,  under  similar  circumstances,  the  whole 
can  be  taken,  and  the  grantee,  under  the  Mexican  grants 
would  be  left  without  any  land,  although  adjudged  to  be 
entitled  to  eleven  leagues.  The  court  cannot  do  equity  on 
a  bill  filed  by  the  complainant  alone,  even  if  it  can  in  any 
case.  The  complainant  does  not  even  offer  to  pay  either 
the  patentee  or  the  government  for  the  land.  He  proposes 
to  take  it  under  a  decree  of  the  court^  so  far  as  any  offer  ia 
concerned,  without  payment  of  even  the  small  sum  required 
by  the  statute. 

The  United  States  is  no  party  to  the  bill,  and  would 
not  be  affected  by  the  decree.  Clearly  the  United  States 
is  the  proper  party,  and  the  only  proper  party,  to  a  suik 
upon  the  facts  set  out  in  this  bill.  No  decree  could 
be  rendered  against  the  defendant  in  a  suit  by  any  other 
party  which  could  do  it  justice,  or  protect  and  preserve 
its  rights  under  the  Mexican  grant,  confirmed  and  pat- 
ented. The  fraud  charged,  if  it  exists,  certainly  deserves 
the  severest  punishment,  but  the  law  does  not  punish  it  in 
that  way.  In  my  judgment,  the  case  does  not  fall  within  the 
principle  announced  in  Johnson  v.  Toiosletf,  13  Wall.  72,  and 
followed  in  subsequent  cases  of  a  like  character.  {United 
SlcUesY,  Ilinty  4  Sawyer,  74.)  The  complainant,  in  my  opin- 
ion, is  not  in  a  position  te'maintain  this  bill.  The  genuine- 
ness of  the  grant  and  its  '*  correct  location'*  were  the  very 
questions  in  issue  and  determined  in  the  proceedings  for 
confirmation  and  segregation  under  the  acts  of  congress,  and 
these  questions  can  not  be  re-examined  in  other  tribunals 
even  upon  a  bill  filed  by  the  United  States,  as  was  held  in 
United  States  v.  Flint;  United  States  v.  Throckmorton;  and 
United  States  v.  Cai^niier,  4  Saw.  42,  affirmed  in  98  U.  S. 
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61.  In  United  States  v.  Flint,  I  had  occasion  to  observe  that 
'Mt  is  a  startling  proposition  to  those  who  hold  patents  to 
lands  issued  upon  confirmed  Spanish  or  Mexican  grants^ 
that  after  twenty-five  years  of  compulsory  litigation,  in- 
tended, in  the  language  of  the  various  acts  of  congress,  to 
'  settle  titles  to  land  in  the  state  of  California,^  the  holders 
of  all  such  patents  are  liable  to* be  called  upon  to  relitigate 
their  claims  with  the  government  in  the  ordinary  courts  of 
justice;  and  that  the  patent,  instead  of  being  conclusive  evi- 
dence of  a  '  settlement'  of  the  title — the  end  of  litigation — 
is  but  the  foundation  for  the  beginning  of  a  new  contest  to 
unsettle  it,  in  the  tribunals  of  the  country,  which  be/ore  had 
tio  jurisdiction  whatever  over  the  sahjeci-maUer,  The  very  in- 
stitution of  these  suits  in  the  name,  and  by  the  authority  of 
the  government,  was  well  calculated  to  produce,  and  un- 
doubtedly did  produce,  a  general  distrust  of  such  titles,  and 
a  wide-spread  if  not  a  well-founded  alarm."  (Id.  85-6.) 
It  is  a  still  more  ''  startling  proposition,"  that  any  citizen  at 
his  own  option,  thirteen  years  after  a  claim  for  confirmation 
of  a  Mexican  grant  has  been  presented  to  the  proper  tri- 
bunals of  the  country,  and  nearly  three  years  after  the  de- 
cree of  confirmation  has  been  affirmed  by  the  supreme  court 
of  the  United  States,  and  pending  the  survey  and  final  loca- 
tion and  during  the  ordinary  delays  incident  to  issuing  a 
patent,  can  by  a  mere  entry  or  trespass  upon  the  lands  so 
claimed,  and  in  litigation  between  the  government  and  the 
claimant,  acquire  a  status,  that  will  enable  him  to  attack  and 
avoid  the  whole  proceedings;  and  for  his  own  benefit  con- 
trol the  title  vested  by  the  patent  under  the  grant,  in  which 
grant  he  has  no  interest.  In  this  case  there  is  no  attack  on 
the  genuineness  of  the  grant.  It  is  only  the  location  of  the 
grant  that  is  assailed.  Upon  the  inviolability  of  the  loca- 
tion, Mr.  Justice  Field,  with  the  concurrence  of  the  circuit 
and  district  judges,  in  United  States  v.  Flint,  4b  Saw.  61, 
gaid:  ''As  to  the  alleged  ^rror  in  the  survey  of  the  claim, 
it  need  only  be  observed  that  the  whole  subject  of  surveys 
upon  confirmed  grants,  except  as  provided  by  the  act  of 
1860,  which  did  not  embrace  this  case,  was  under  the  con- 
trol of  the  land  department,  and  was  not  subject  to  the  su- 
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pervision  of"  the  courts.  "Whether  the  survey  conforms  to 
the  claim  confirmed,  or  varies  from  it,  is  a  matter  with 
which  the  courts  have  nothing  to  do;  that  belongs  to  a  de- 
partment whose  action  is  not  the  subject  of  review  by  the 
judiciary  in  any  case,  however  erroneous.  The  courts  can 
only  examine  into  the  correctness  of  a  survey  when  in  a 
controversy  between  parties,  it  is  alleged  that  the  survey 
made  infringes  upon  the  prior  rights  of  one  of  them;  and 
can  then  look  into  it  only  so  far  as  may  be  necessary  to  pro- 
tect such  rights.  They  cannot  order  a  new  survey,  or 
change  that  already  made."  This  was  said  in  a  case  where 
the  United  States  was  complainant  in  the  bill.  A  foHiori^ 
must  this  be  true  as  to  a  party  having  the  status  of  the  com- 
plainant in  this  bill.  In  the  conclusions  stated  by  Hoffman, 
Judge,  in  United  States  v.  Flint,  4b  Saw.  84,  85,  and  espe- 
cially in  1,  2,  3,  and  6,  I  fully  concur.  (See  also  pages  86, 
87.)  The  government,  to  carry  out  the  provisions  of  the 
treaty,  committed  this  whole  matter  to  other  and  special 
tribunals,  except  so  far  as  brought  before  the  ordinary 
courts  for  review  or  appeal.  The  circuit  courts  in  the  exer- 
cise of  their  general  and  ordinary  jurisdiction  had  nothing 
to  do  with  it.  If  this  location  is  declared  void  in  this  pro- 
ceeding, and  the  defendant  be  decreed  to  convey  to  the 
complainant,  the  court  has  no  power  to  relocate  the  grant, 
or  remand  the  case  to  any  other  court,  board,  or  officer  to 
relocate  it;  and  although  the  government  is  satisfied  with 
the  location,  the  grantee  of  a  genuine  Mexican  grant  of 
eleven  leagues  will  lose  the  land  granted.  The  proceedings 
for  confirmation  and  location  of  the  grant  having  resulted 
in  a  patent  after  a  fourteen  years'  litigation,  all  the  tribunals 
and  officers  to  whom  the  special  jurisdiction  over  the  matter 
was  committed,  have  become  fundi  officio. 

If  this  court  should  now  assume  jurisdiction  to  vacate  the 
location,  it  cannot  do  equity  by  giving  other  lands  in  place 
of  those  taken  away.  Besides,  in  the  mean  time,  relying 
upon  this  location,  other  parties  may  have  acquired  from 
the  government  the  title  to  all  other  lands  upon  which  it 
might  be  located.  These  patents  ought  not  to  be  lightly 
interfered  with,  at  the  will  or  caprice  of  parties  entering 
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npon  lands  claimed  ander  Mexican  grants  pending  proceed- 
ings for  confirmation  and  location,  and  setting  up  receni 
claims  under  general  pre-emption  laws,  or  laws  authorizing 
the  location  and  purchase  of  mines.  Whether  this  case  has 
any  feature  that  brings  it  within  any  of  the  exceptions  stated 
in  the  last  cases  cited,  it  will  be  time  enough  to  determine 
when  the  United  States  files  a  bill  to  vacate  the  patent  on 
the  ground  of  the  frauds  charged.  In  my  opinion,  the  bill 
presents  no  ground  for  equitable  relief. 

So,  also,  in  my  judgment,  the  suit  in  analogy  to  the  stat- 
ute of  limitations  of  the  state,  is  barred  by  lapse  of  time. 
If  complainant  is  entitled  to  any  relief,  it  is  wholly  on  the 
ground  of  fraud.  Such  suits  are  barred  within  three  years. 
(Code  Civ.  Proc,  sec.  338,  clause  4.)  According  to  the 
allegations  of  the  bill,  the  fraud  was  consummated  October 
27,  1867.  The  bill  was  filed  September  8,  1880,  nearly 
thirteen  years  afterwards.  The  statutory  period  had,  there- 
fore, run  more  than  four  times  before  the  filing  of  the  bill, 
unless  the  case  is  within  the  provision  that  the  cause  of 
action  shall  ''not  be  deemed  to  have  accrued  until  the  dis- 
covery by  the  aggrieved  party  of  the  facts  constituting  the 
fraud."  It  is  attempted  to  take  the  case  out  of  the  statute 
by  the  simple  averment:  "That  your  orator  never  heard  of 
the  various  actings  and  doings  hereinbefore  in  articles  Xn, 
XIII,  XIV,  XV,  XVI,  XVn,  XVin,  and  XIX  of  this  bill 
set  forth,  or  any  of  them,  until  within  two  years  last  past.*' 
No  reason  is  given  for  not  discovering  the  fraud.  There,  cer- 
tainly, should  be  some  showing  on  this  point,  in  view  of  the 
public  and  notorious  acts  alleged.  The  bill  is  singularly 
barren  of  allegations  of  specific  facts,  though  amply  full  as 
to  general  charges  of  facts  and  legal  conclusions  on  informal- 
Hon  and  bdief.  The  complainant  does  not  state  who  his 
grantor  is,  or  who  any  one  of  the  other  locators  of  some 
four  hundred  mining  claims  described  as  belonging  to  him 
is,  nor  when  they,  or  any  of  them,  were  conveyed  to  him 
or  his  grantor,  except  that  they  were  conveyed  to  his 
grantor  before  October  27,  1867,  and  to  himself,  after  that 
date.  He  mentions  no  date  except  the  date  of  the  act  of 
congress  of  1866,  the  date  of  the  Mexican  grant  of  1846,  and 
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of  the  patent  October  27, 1867.  No  date  of  any  of  the  deeds, 
act  of  incorporation,  or  other  transactions  since  October  27, 
1867,  are  given,  to  enable  the  court  tio  determine  from  the 
facts,  whether  he  ought  to  mlve  discovered  the  frauds 
charged  at  an  earlier  date  than  alleged.  For  aught  that 
appears,  he  may  have  received  his  conveyance  from  his 
grantor  the  day  before  he  comtnenced  his  suit,  or  he  may 
have  received  it  as  early  as  October  28,  1867.  It  is  not 
even  distinctly  averred  that  his  immediate  grantor  was  not 
fully  informed  of  the  acts  of  fraud,  though  it  appears  infer- 
entially  in  article  XII  as  a  reason  for  not  applying  for  a 
patent.  But  there  is  no  averment  at  all  as  to  the  knowledge 
of  the  other  parties  who  must  have  located  the  numerous 
mining  claims,  and,  for  aught  that  appears,  might  have  con- 
veyed to  his  grantor  on  the  day  before  the  issue  of  the  pat- 
ent, and  with  full  knowledge  of  the  frauds  charged. 

The  great  and  substantial  facts  in  the  case  are  all  facts 
of  public  record,  and  public  proceedings  under  the  law, 
and  of  public  notoriety.  The  survey  and  the  patent  are  of 
record,  and  open  to  everybody's  inspection  and  examina- 
tion. The  incorporation  of  the  defendant  is  a  matter  of 
public  record.  Notice  of  the  survey  appears  from  the  allega- 
tions of  the  bill  to  have  been  published  under  the  statute, 
and  to  have  produced  its  proper  results,  as  the  bill  shows 
upon  its  face,  that  parties  other  thau  complainant's  grantor 
actually  appeared  in  the  surveyor-general's  office  as  provided 
by  statute,  and  filed  therein,  objections  to  the  survey  on  the 
very  fundamental  grounds  of  the  frauds  stated  and  relied 
on  in  this  bill,  and  that  the  objections  were  overruled. 
Thus  not  only  the  survey  and  patent,  but  the  very  facts 
charged  as  the  equitable  grounds  for  relief  in  this  bill,  were 
put  on  the  public  records  of  the  surveyor-general's  office, 
and  ruled  upon  by  that  office.  The  facts  charged  and  the 
rulings,  therefore,  became  public  records,  prior  to  October 
27,  1867,  open  to  the  inspection  and  examination  of  all;  so 
also  the  fact,  if  it  be  a  fact,  that  the  grant  was  located  in 
such  a  manner  that  it  did  not  approach  within  six  miles  at 
the  nearest  point,  or  within  twenty  miles  of  some  points  of 
the  exterior  bounds  of  the  tract  within  which  it  could  law- 
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fally  be  located,  and  did  sot  ioclnde  the  residence  of  said 
Maria,  or  follow  the  eSpediente,  or  decree,  was  upon  record 
in  the  survey,  and  in 'the  patent,  and  must  have  been  known 
to  complainant  and  his  grftntor;  for  it  is  alleged  that  the 
knowledge  of  the  patent,  and  belief  that  it  was  valid,  is  the 
reason  why  they  did^  not  apply  for  patents  for  their  nnmer- 
ons  mining  claims.  It  was  therefore  known  that  the  patent 
covered  them.  And  it  would  appear  from  the  allegations  of 
the  bill,  inferentially,  if  not  by  direct  averment,  that  plaint- 
iff's grantor  was  for  years  in  possession  of  his  numerous 
mines  with  that  knowledge.  AH  these  are  great,  notorious, 
and  public  facts  actually  knovm  to  complainant's  grantor, 
and  presumptively  to  all  mankind;  and  they  are  the  funda- 
mental facts  of  the  fraud  upon  which  whatever  equity  there 
is  in  this  bill  rests.  They  are  such  facts  as  must,  necessarily, 
have  put  the  complainant  and  his  grantor  upon  inquiry,  and 
have  long  ago  led  to  the  discovery  of  the  frauds.  They  were 
facts,  which  they  were  bound  to  notice,  if  they  did  not  do 
so  in  fact.  They  furnish  a  clue,  which  if  followed  with 
reasonable  diligence,  would  not  require  thirteen  years  to 
lead  to  the  fraudulent  acts  of  the  parties  charged.  Even 
now,  the  frauds  are  not  positively  alleged,  but  are  cautiously 
charged  upon  information  and  belief;  and  the  defendant  is 
called  upon  by  numerous  interrogatories  to  furnish  the 
proof  of  the  frauds  alleged.  Certainly  the  known  facts 
were  sufficient  to  arouse  suspicion,  and  enable  the  com- 
plainant or  his  grantor  to  file  a  bill  of  discovery  on  infer* 
matum  and  belief  long  ago.  The  location  of  the  grant  was 
in  the  nature  of  a  proceeding  in  remy  and  the  party  had  a 
right  under  the  statute  to  file  objections,  and  some  actually 
did,  alleging  these  very  frauds  now  charged.  These  alle- 
gations were,  therefore,  of  public  record.  Parties  cannot 
disregard  known  facts,  that  lead  to  frauds  affecting  their 
rights,  and  in  the  language  of  Mr.  Justice  Bradley,  '*then 
claim  exemption  from  the  laws  that  control  human  affairs, 
and  set  up  a  right  to  open  up  all  the  transactions  of  the 
past.  The  world  mvst  move  on,  and  those  who  claim  an  in- 
terest in  persons  or  things  must  be  charged  with  knowledge 
of  their  statua  and  condition,  and  of  the  vicissitudes  to 
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which  they  are  subject.  This  is  the  foandation  of  all 
judicial  proceedings  in  rem.'*'  (Broderick's  WiU,  21  Wall. 
619.)  It  must  not  be  forgotten,  not  only  that  the  world 
''moves  on/'  but  that  in  this  age  and  country,  and  in  this 
part  of  the  country,  it  moves  rapidly.  Three  years  now, 
and  especially  in  California,  is  longer  in  events  and  prog- 
ress, than  twenty  years  some  centuries  ago,  when  the  stat- 
utes of  limitation  Were  adopted  in  England.  Parties  can- 
not lie  down  to  sleep  upon  their  rights,  and  on  waking  up 
many  years  afterwards  find  them  in  the  same  condition  as  that 
in  which  they  were  left.  The  observations  of  the  chief  justice 
in  Vance  v.  BurbanJcs,  101  U.  S.  520,  are  not  inappropriate 
to  this  case.  Among  other  things,  he  says,  with  reference 
to  the  facts  of  that  case:  ''If  any  was  in  fact  not  sent  for- 
ward, and  Scott  did  not  discover  the  omission  until  one 
year  of  the  time  of  the  commencement  of  this  suit,  he 
must  have  been  grossly  neglectful  of  his  own  interests." 
The  same  may  be  said  of  fhe  complainant  in  this  case.  If 
the  open,  known,  notorious  facts  suggested  in  the  bill  and 
apparent  upon  the  public  records  of  the  county,  did  not,  in 
fact,  put  the  complainant  and  his  "grantor"  upon  inquiry, 
and  lead  them  to  a  discovery  of  the  frauds  charged,,  at 
least,  sufficiently  to  afford  as  good  a  basis  upon  which  to 
file  a  bill  of  discovery  containing  general  and  sweeping 
charges  "  upon  information  and  belief"  as  that  upon  which 
the  present  bill  rests,  they  must,  indeed,  "have  been 
grossly  neglectful  of  their  own  interests." 

In  my  judgment,  upon  both  grounds  discussed,  the  bill 
fails  to  present  any  grounds  for  the  relief  sought,  and  it  is 
manifest,  under  the  views  expressed,  that  the  bill  cannot 
be  truthfully  so  amended  as  to  obviate  the  objections.  The 
demurrer  to  the  bill  is  sustained  and  the  bill  dismissed. 
Let  a  decree  be  entered  accordingly. 

28 
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Frank  Stewart  et  al.  v.  Ship  Austria.    Fannie 
D.  B.  Piper  v.  Ship  Austria. 

District  Court,  District  of  Galiforkia. 
January  31,  1882. 

1.  "Inevitable  Accident." 

Before  Hoffman,  Judge. 
M.  AndroSf  tor  libellants. 
W.  H,  L.  Barnes,  for  claimants. 

Hoffman,  J.  On  the  eighth  of  March,  1881,  the  ship 
Austria  and  the  scow-schooner  Modoc  were  lying  at  a  pier  on 
the  north  side  of  a  slip  in  Oakland  Long  Wharf.  The 
Modoc  arrived  at  about  twelve  or  one  o'clock,  and  made  fast 
to  the  wharf  astern  of  the  Austria — the  latter  being  farther 
np  the  wharf,  towards  its  head.  At  about  four  o'clock  P.  M., 
the  Modoc  moved  farther  up  the  slip  to  a  position  south 
and  abreast  of  the  Austria,  with  the  object  of  getting  under 
her  lee,  as  the  weather  had  become  threatening.  She  put 
out  several  lines  to  the  wharf  forward  and  astern  of  the 
Austna,  and  attached  one  to  the  latter  vessel  about  amid- 
ships. The  wind  continued,  as  night  came  on,  to  increase  in 
violence,  and  at  about  eight  o'clock  the  Modoc  was  hailed 
from  the  Austria  to  let  go  the  line  attached  to  that  vessel. 
Before,  however,  this  could  be  done,  the  line  was  cast  off 
by  the  Austria's  crew.  The  Modoc  then  hauled  off  to  the 
south  side  of  the  slip  to  a  position  to  the  south  of  and  not 
far  from  abreast  of  the  Austria. 

A  short  time  afterwards,  the  schooner  was  hailed  from  the 
Austria  to  get  away,  as. the  latter  was  drifting.  She  had  in 
fact  parted  her  forward  fasts,  and  her  bow  was  beginning  to 
swing  round  towards  the  south  before  the  northerly  gale. 
There  seemed  to  be  imminent  danger  that  the  schooner 
would  be  crushed  between  the  Austria  and  the  wharf.  She 
therefore  commenced  hauling  out  between  the  Austria's  stern 
and  the  stern  of  the  Transit,  a  large  steamer  which  was  at- 
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tacbed  to  the  southerly  pier  of  tho  slip.  In  so  doiug,  her 
boat  was  crushed,  bufc  whether  by  contact  with  the  Austria^ 
or  by  the  falling  of  the  schooner's  main  boom,  the  topping- 
lift  of  which  had  fouled  with  the  rigging  of  the  Transit,  is 
disputed.  The  Modoc  continued  to  haul  over  towards  the 
southerly  pier,  which  she  finally  reached,  but  foundered 
almost  immediately  on  coming  in  contact  with  it.  The 
Austria's  bows  in  the  mean  time  had  continued  to  swing 
around  until  they  were  checked  by  her  bowsprit  coming  in 
contact  with  the  railroad  company's  sheds  on  the  southerly 
pier.  As  her  stern  lines  still  held,  this  brought  her  up,  and 
she  remained  in  the  same  position  during  the  rest  of  the 
uight. 

It  is  claimed  by  the  libellants  that  the  accident  was  the 
indirect  but  not  remote  consequence  of  the  Austria's  neg- 
ligence in  breaking  adrift. 

1.  The  daimietnts  contend  that  the  breaking  adrift  was 
fhe  result  of  inevitable  accident;  and, 

2.  That  even  if  the  Anstria  was  guilty  of  negligence,  the 
foundering  of  the  schooner  was  the  direct  consequence  of 
her  being  overladen  and  unseaworthy;  that  her  deck- 
load  had  become  saturated  with  water,  rendering  her- 
crank  and  top-heavy,  and  giving  her  a  list  to  starboard, 
which  constantly  increased  until  she  capsized  in  the  heavy 
sea  which  was  setting  in  under  the  piles  of  the  wharf; 
and  that,  as  there  was  no  actutd  collision  of  the  vessels^ 
the  foundering  of  the  Modoc  was  too  remote  a  consequence 
of  any  negligence  of  which  the  Austria  might  have  been 
guilty,  to  render  her  liable. 

The  circumstances  of  this  case  suggest  several  interest- 
ing questions,  which,  however,  in  the  view  I  take  of  it,  do 
not  require  a  definitive  solution. 

In  general,  it  would  seem,  that  where  a  vessel,  herself 
free  from  fault,  has  been  obliged  by  the  fault  of  another  to 
change  her  position,  or  attempt  any  other  manoeuvre,  to 
avoid  impending  danger,  and  in  doing  so  sustains  an  in- 
jury, the  damage  should  be  deemed  to  have  been  caused 
by  the  vessel  by  whose  fault  she  was  compelled  to  incur 
the  risks  of  making  the  manoeuvre.    But  in  this,  as  in  cases 
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of  apprehended  collision,  she  is  bound  to  exercise  reason* 
able  judgment  and  skill — in  the  absence  of  which,  the  dam- 
ages will  be  apportioned.  (7  Wall.  203.)  But  suppose  the 
new  position  which  she  is  obliged  to  take  is  more  perilous 
than  her  original  one,  and  that,  before  she  can  move  to  a 
safer  position,  a  storm  arises,  the  consequences  of  which 
she  would  have  escaped  in  her  old  position.  Is  the  offend- 
ing yessel,  which  originally  compelled  her  to  shift  her 
position,  liable  for  the  damage  done  by  the  storm  ? 

Again :  A  vessel,  threatened  with  injury  through  the  fault 
of  another,  is,  as  already  remarked,  bound  to  exercise  rea- 
sonable skill  and  diligence  to  avoid  or  mitigate  its  conse- 
quences. Is  she  not  also  bound  to  be  well  conditioned  and 
appointed — with  all  necessary  appliances  to  avoid  a  col- 
lision, even  though  the  danger  of  its  occurrence  may  have 
arisen  from  the  fault  of  another  ? 

Suppose,  for  example,  that  in  attempting  to  escape  from 
an  impending  collision,  a  vessel,  by  reason  of  defective 
steering  apparatus  or  rigging,  sustains  damage  which  she 
would  have  escaped  had  she  been  sufSciently  provided.  Or 
suppose  that,  being  compelled  to  slip  her  anchor,  she  might 
readily  have  secured  her  safety,  had  she  been  provided 
with  proper  lines  and  hawsers,  but  owing  to  the  entire 
absence  of  these  she  is  stranded.  Or  suppose  that  she  is 
overladen  and  unmanageable,  and  from  that  cause  unable 
to  execute  a  manoeuvre  which'  she  might  otherwise  have 
safely  accomplished. 

It  would  seem,  in  these  and  similar  cases,  that  where  a 
vessel  is  endangered  by  the  fault  of  another,  and  unable  to 
secure  her  safety  through  the  want  of  the  usual  and  proper 
appliances  and  means,  she  is  herself  as  much  in  fault  as  if 
her  inability  arose  from  the  want  of  proper  skill  and  dili- 
gence on  the  part  of  her  t>fficers  and  crew. 

But  if  her  inability  has  been  the  result  of  a  peril  of  the 
sea  or  nis  mojor^  the  consequences  of  which  she  has  been 
unable  to  remedy,  then  her  defective  means  should  not  be 
imputed  to  her  as  a  fault. 

It  is  unnecessary  to  pursue  this  subject  further.  Per- 
haps what  has  already  been  said  is  superfluous,  as  it  is  cer- 
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Uiialj  obiter.  In  mj  judgment,  the  accident  in  this  case  is 
not  to  be  attribnted  to  the  negligence  of  the  Austria,  but 
to  'inevitable  accident."  Numerous  authorities,  defining 
the  meaning  of  this  term  and  illustrating  its  application, 
have  been  cited  at  the  bar. 

It  will  be  sufficient  to  quote  the  language  of  the  supreme 
court  in  a  single  case.  ''Inevitable  accident,"  says  the 
court,  ''is  where  a  vessel  is  pursuing  a  lawful  avocation  in 
a  lawful  manner,  using  the  proper  precautions  against  dan- 
ger, and  an  accident  occurs.  The  highest  degree  of  caution 
that  can  he  usedj  is  not  required.  It  is  enottgh  that  it  is  reason* 
able  under  the  circumstances,  such  as  is  usual  in  similar  cases, 
and  has  been  found,  by  long  experience,  to  be  sufficient  to  an^ 
swer  the  end  in  view — the  safety  of  life  and  property.'^  (The 
Grace  Girdler,  7  Wall.  203.) 

Tiie  Austria  was  made  fast  to  the  wharf  by  a  gang  of 
stevedores,  under  the  direction  of  Captain  Batchelder,  a 
master  stevedore  of  thirty  years'  standing,  assisted  by  two 
foremen  of  great  experience.  It  is  unnecessary  to  enumer- 
ate the  various  chains  and  hawsers  by  which  she  was 
attached  to  the  wharf.  In  the  judgment  of  all  concerned 
in  the  operation,  they  were  sufficient  to  secure  her  safety 
under  all  circumstances  likely  or  possible  to  occur.  Two 
witnesses,  and  those  of  no  very  great  experience,  suggest 
that  it  would  have  been  better  to  put  out  her  anchor  chain. 
But  this  criticism  is  made  after  the  event,  and  one  of  them, 
when  informed  what  fasts  were  actually  put  out,  admitted 
that  "he  thought  them  sufficient,  except  in  some  great 
emergency. ^^ 

Captain  Batchelder  declares  that,  even  with  his  experi- 
ence of  the  result,  he  would  not  moor  the  vessel  differently 
if  the  work  had  to  be  done  over  again.  He  expresses  the 
opinion,  that  if  he  had  put  out  the  anchor  chain,  it  would 
either  have  parted  or  torn  out  the  pile  to  which  it  was 
attached.  If  the  mooring  had  been  insufficient,  it  would 
have  been  easy  to  establish  the  fact  by  the  testimony  of 
experts.  No  stevedore  of  experience  has  been  called  to 
express  such  an  opinion. 

I  think,  therefore,  that  the  measures  adopted  by  the 


438  Stewabt  v.  Ship  Austbia.  [Dist.  Ct 

Opinion  of  the  Court — Hoffman,  J.  [Janaaiy, 

Austria  were,  iu  the  language  of  the  supreme  court,  ''rea* 
Bonable  under  the  circumstances;  such  as  are  usual  in  simi- 
lar cases,  and  have  been  found,  by  long  experience,  to  be 
sufficient  to  answer  the  end  in  view." 

It  is  contended  on  the  part  of  the  libellants  that  the 
Austria  was  negligent  in  not  putting  out  other  fasts  after 
the  first  one  had  parted.  The  interval  that  occurred  be- 
tween the  time  when  her  fasts  began  to  part  and  her  bring- 
ing up  against  the  shed  was  from  twenty  to  twenty-five 
minutes.  No  expert  has  been  called  to  state  what  the  per- 
'  sons  on  board  (three  in  number)  could  have  done,  more 
than  they  actually  did,  to  prevent  the  vessel  from  breaking 
adrift.  They  were  certainly  busy  paying  out  chain,  etc., 
and  doing  what  seemed  best  to  them  for  the  safety  of 
the  ship.  It  is  not  shown  that  three  men  were  not  the  usual 
and  proper  crew  or  watch  for  a  vessel  lying  in  a  slip  and 
supposed  to  be  securely  fastened  to  a  wharf. 

But  the  conclusive  answer  to  the  suggestion  is,  that  the 
negligence  suggested  did  not  and  could  not  have  had  any 
effect  to  avert  the  disaster. 

The  schooner  was  warned  to  move  away  when  the  danger 
of  the  ship's  breaking  adrift  became  apparent.  The  latter 
was  in  fact  brought  up  by  the  sheds  on  the  opposite  wharf 
without  touching  Uie  schooner,  though  possibly  she  may 
have  crushed  the  boat  at  her  stern. 

The  accident  occurred  during  the  attempt  of  the  schooner 
to  get  out  of  the  way  of  the  vessel,  which  she  was  warned 
was  drifting  down  on  her.  That  attempt  she  made  as  soon 
as  she  was  apprised  of  her  danger.  If  then  the  men  on 
board  the  ship  had  succeeded  in  preventing  her  bows  from 
breaking  adrift,  the  result  would  have  been  in  no  respect 
different.  She  did  bring  up  against  the  shed,  without 
touching  the  schooner. 

The  latter  foundered  in  the  attempt  to  extricate  herself 
from  a  position  of  imminent  danger.  That  attempt  she 
had  already  entered  upon,  and  the  result  would  have  been 
the  same  if  additional  fasts  sufficient  to  secure  the  ship  had 
been  put  out,  and  her  further  drifting  thereby  arrested. 
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just  as  it  was  a  very  short  time  afterwards  bj  her  coming  in 
contact  with  the  sheds. 

The  negligeDce,  if  any,  to  be  imputed  to  the  Austiia,  is 
negligence  in  the  original  mooring;  and  of  this,  for  the 
reasons  assigned,  I  do  not  find  her  guilty. 

Libels  dismissed. 


United  States  v.  Schumann. 

Circuit  Court,   District  of  Cauvobnia. 
1866. 

1.  PowKRS  OF  United  States  Attorney.— The  district  attorney  of  the 

United  States  possesses  no  absolute  pover  to  dismiss  a  criminal  charge 
pending  the  examination  of  the  accused  before  a  commissioner.  He  at- 
tends the  examination  only  as  counsel  of  the  government,  to  see  that  the 
evidence  against  the  accused  is  properly  presented. 

2.  Same. — Nor  has  the  district  attorney  any  absolute  power  over  a  criminal 

charge  pending  before  a  grand  jury.  His  duty  requires  him  to  attend 
its  sessions,  to  advise  it  as  to  the  law  upon  points  desired,  and,  when 
directed,  to  draw  an  iDdictment — but  he  cannot  prevent  the  considera- 
tion of  the  charge  by  declaring  that  the  government  will  not  prosecute 
the  case. 

3.  Same. — After  indictment  found  and  before  trial  commenced,  the  district 

attorney  has  the  absolute  power  to  enter  a  nolle  profsequi;  and  after  the 
trial  has  commenced  he  can  dismiss  the  prosecution  with  the  consent  of 
the  defendant. 

4.  The  Powers  and  Duties  of  Commissioners  in  criminal  cases  stated. 

Before  Mr.  Justice  Field,  and  Hoffman,  District  Judge. 

A  PABTY  bj  the  Dame  of  Schumann  was  arrested  at  San 
Francisco  upon  a  charge  of  having  committed  a  public  of- 
fense against  the  laws  of  the  United  Slates,  and  was  taken 
before  an  United  States  commissioner  at  that  city  for  exam- 
ination. Whilst  the  examination  was  pendiug,  the  district 
attoroej  proposed  to  dismiss  the  charge,  contending  that  he 
had  the  absolute  right  to  do  so.  The  commissioner,  doubt- 
ing as  to  the  authority  of  the  district  attorney,  appealed  to 
Judges  Field  and  Hoffman,  of  the  United  States  courts,  for 
their  opinion  as  to  the  power  of  the  district  attorney  in  this 
respect.  The  following  opinion  was  rendered  in  response  to 
this  application : 
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By  the  Court,  Mr.  Justice  Field.  We  have  looked  into 
the  question  upon  which  the  commissioner  has  asked  the 
opinion  of  the  court  as  to  the  control  of  the  district  attor- 
ney over  criminal  proceedings  pendiug  before  him;  and  will 
briefly  state  the  conclusion  we  haye  reached.  The  district 
attorney,  we  are  informed,  asserts  an  absolute  right  to  dis- 
miss any  criminal  proceedings  before  the  commissioner  both 
before  and  after  the  examination  of  the  accused.  The  com- 
missioner, on  th^ other  hand,  denies  such  control,  and  insists 
that  his  authority  is  independent  of  any  action  of  the  dis- 
trict attorney,  and  is  to  be  exercised  in  all  cases  as  his  judg- 
ment may  dictate  upon  the  evidence  presented. 

The  office  of  commissioner  was  created  by  the  act  of  Feb- 
ruary 20,  1812,  and  his  duties  were  at  first  limited  to  taking 
acknowledgments  of  bail  and  affidavits.  By  several  subse- 
quent acts  his  powers  have  been  greatly  enlarged.  Among 
other  things,  he  is  inyested  with  all  the  authority  to  arrest, 
imprison,  or  bail  offenders  against  the  laws  of  the  United 
States,  which  any  justice  of  the  peace  or  .other  magistrate 
of  any  of  the  United  States  can  exercise  under  the  thirty- 
third  section  of  the  judiciary  act  of  1789.  That  section 
provides  that  ''for  any  crime  or  offense  against  the  United 
States,  the  offender  may,  by  any  justice  or  judge  of  the 
United  States,  or  by  any  justice  of  the  peace  or  other  magis- 
trate of  any  of  the  United  States  where  he  may  be  found, 
agreeably  to  the  usual  mode  of  process  against  offenders  in 
such  State,  and  at  the  expense  of  the  United  States,  be 
arrested,  imprisoned,  or  bailed,  as  the  case  may  be,  for  trial 
before  such  court  of  the  United  States  as  by  this  act  has 
cognizance  of  the  offense." 

The  same  act  also  authorizes  the  commissioner,  upon  any 
hearing  before  him,  when  the  offense  is  charged  to  have  been 
committed  on  the  high  seas,  or  elsewhere  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States,  in  his 
discretion,  to  require  a  recognizance  from  witnesses  for  their 
appearance  at  the  trial. 

He  is  thus  made  a  magistrate  of  the  goyernment,  exer- 
cising functions  ol  the  highest  importance  to  the  adminis- 
tration of  justice.     He  is  an  examining  and  committing 
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magistrate,  bound  to  hear  all  complaints  of  the  commission 
of  any  public  offense  against  the  laws  of  the  XTni ted  States 
in  his  district,  to  cause  the  offender  to  be  aiTCsted,  to  exam- 
ine into  the  matters  charged,  to  summon  witnesses  for  the 
government  and  for  the  accused ;  and  to  commit  for  trial  or 
to  discharge  from  arrest  according  as  the  evidence  tends  or 
fails  to  support  the  accusation.  For  the  faithful  discharge 
of  his  duty  in  these  particulars  he  alone  is  accountable.  He 
has  no  divided  responsibility  with  any  other  officer  of  the 
government;  nor  is  he  subject  to  any  other's  control. 

The  district  attorney  may  appear  before  the  commissioner, 
and  attend  to  the  presentation  of  the  evidence — but  in  that 
position  he  is  only  counsel  of  the  government;  he  cannot 
direct  what  finding  the  magistrate  shall  make,  nor  what 
course  he  shall  pursue.  The  magistrate  will,  indeed,  in  any 
case,  hesitate  to  continue  an  investigation  after  the  prosecu- 
tion has  been  abandoned  by  the  legal  officer  of  the  govern- 
ment. Still,  there  may  be  cases  where  he  will  be  justified, 
and  more,  bound  to  take  such  a  course. 

While  the  charge  is  under  investigation,  before  either  the 
commissioner  or  the  grand  jury,  the  district  attorney  has  no 
absolute  power  over  the  case.  His  duty  requires  him  to 
attend  the  sessions  of  the  grand  jury;  to  advise  that  body 
of  the  law  upon  points  desired;  to  examine  witnesses;  and, 
when  directed,  to  draw  indictments.  But  he  cannot  control 
the  action  of  that  body,  and,  by  declaring  that  the  govern- 
ment will  not  prosecute  any  particular  case,  prevent  its  con- 
sideration. The  duty  of  that  body  is  to  inquire  into  all 
matters  charged  to  be  offenses  against  the  United  States, 
committed  or  triable  in  the  district,  and  its  power  is  in  this 
respect  unlimited. 

It  is  only  at  a  later  stage  of  the  proceedings  that  the  prose- 
cution comes  entirely  under  the  direction  of  the  district 
attorney.  After  indictment  found  and  until  trial  com- 
menced, his  authority  may  be  said  to  be  absolute.  He  can 
then  abandon  the  prosecution  at  his  pleasure.  He  can  enter 
a  nolle  prosequi,  even  without  the  consent  of  the  court.  He 
can  do  this  before  the  arraignment  of  the  accused;  or  he 
may  do  it  after  issue  joined;  he  can  do  it  at  any  time  until 
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the  jury  is  impaneled;  and  after  the  trial  has  commenced 
he  can  do  it  with  the  consent  of  the  defendant.  Haying 
power  to  this  extent  over  the  prosecution  after  indictment 
found,  it  would  seem  to  be  a  matter  of  little  practical  im* 
portauce,  whether  the  proceedings  terminate  at  his  instance 
before  the  commissioner,  or  subsequently  by  a  nolle  prosequi 
before  the  court.  But  the  question  is  not  as  to  what  course 
the  prosecuting  attorney  of  the  government  may  subse* 
quently  pursue  in  case  his  direction  to  the  commissioner  is 
disregarded,  but  how  far  that  officer  is  bound  to  act  upon 
the  direction;  and  we  are  clear  that  he  must  act  upon  his 
own  judgment  of  the  law  and  evidence,  and  not  upon  that 
of  any  other  person.  And  it  is  important  that  each  officer 
of  the  government  should  take  his  appropriate  share  of 
responsibility,  without  reference  to  the  possible  action  of 
others. 


Emil  Wiegand  V.  William  Copeland, 

CiBCXjrr  CouET,  District  op  Califobnia. 
Febeuabt  6, 1882. 

1.  Final  Dbcrkb.— Whether  a  decree  dissolving  a  partnership,  directing  a 

sale  of  the  partnership  property;  that  certain  sums  of  money  and  costs, 
together  with  the  partnership  debts,  be  paid,  and  the  remainder  of  the 
proceeds  divided  between  the  partners  in  prescribed  proportions,  without 
ascertaining  the  amounts  of  the  debts,  or  other  sums  to  be  paid,  and 
where  other  and  further  provisions  are  subsequently  added  to  the  decree, 
is  a  final  decree  from  which  an  appeal  may  be  taken,  qtiere  ? 

2.  PARTNERdHiP  AsAETS.  — Real  estate  put  into  the  partnership  at  an  agreed 

valuation,  as  a  part  of  the  capital  stock,  and  so  entered  upon  the  books  of 
the  firm,  and  used  without  objection  as  partnership  property  for  more 
than  three  years,  is  partnership  assets,  although  the  partner  originally 
owning  it  has  made  no  actual  conveyance  to  the  firm,  or  of  one  half  to 
the  other  partner,  he  having  retained  the  legal  title  as  security  for  the 
indetedness  of  the  other  party  for  his  share  of  the  stock.  In  such  case, 
although  the  legal  title  is  still  in  the  party  originally  owning  it,  he  holds 
it  in  trust  for  the  partnership,  subject  to  his  lien  as  between  him  and 
the  other  partner. 
3w  Salb  of  Real  Estate  of  PABTNERSffiP.— Where  real  estate  constitutes  a 
part  of  the  partnership  assets,  and  is  in  such  a  condition  that  it  cannot 
be  divided,  or  it  is  required  to  pay  the  partnership  debts,  the  court  has 
authority,  upon  a  decree  of  dissolution,  to  decree  a  sale  of  such  property, 
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and  out  of  the  proceeds  direct  the  partnership  debts  to  be  paid,  any  sor* 
plus  that  may  remain  to  be  properly  divided  between  the  partners. 

4.  Subsequent  Errors. — Where  there  is  no  error  in  the  decree  from  which 

an  appeal  is  specifically  taken,  or  in  the  proceedings  npon  which  it  is  based^ 
errors  in  sabsequent  ordera  and  proceedings  under  them,  from  which  no 
appeal  has  been  taken,  cannot  be  considered. 

5.  Costs  in  Equity  Pbockedinos  rest  in  the  sound  discretion  of  the  court. 

Before  Sawteb,  Circuit  Judge. 

This  is  an  appeal  from  the  consular  court  of  Yokohama^ 
Japan.  The  facts  illustrating  the  points  decided,  suffi* 
cieutlj  appear  in  the  opinion  of  the  court. 

E.  D.  Sawyer^  for  appellant. 
George  A.  Nourse,  for  respondent. 

Sawyeb,  Circuit  Judge.  From  the  record  in  this  case  it 
appears,  that,  prior  to  the  fifteenth  day  of  June,  1876,  the 
plaintiff  and  the  defendant  were  each  engaged  in  business 
at  Yokohama,  in  Japan,  as  brewers;  and  that  on  that  day 
thej  entered  into  a  copartnership  to  carry  on  the  business 
of  brewing.  The  defendant  seems  to  have  been  the  owner 
of  a  larger  establishment  than  the  plaintiff.  It  was  agreed 
that  the  yalue  of  the  defendant's  land,  brewery,  and  what  is 
called  his  plant  (by  which,  I  suppose,  is  meant  the  imple- 
ments and  fixtures  used  in  carrying  on  the  business  of 
brewing,  etc.),  should  be  estimated  and  put  into  the  busi- 
ness at  thirty  thousand  dollars.  They  were  to  be  equal 
partners;  and  Wiegaud,  being  unable  to  contribute  his  share 
of  that  amount,  became  indebted  to  Copeland  in  the  sum  of 
fifteen  thousand  dollars,  being  one  half  the  yalue  of  the 
property.  Soon  afterwards^  or  at  about  the  same  time» 
Wiegand  contributed  to  the  [copartnership  his  plant  and 
stock,  valued  at  two  thousand  four  hundred  and  twenty-one 
dollars  and  sixty-four  cents.  This  the  consul-general  holds 
— and  I  think  properly,  under  the  testimony — was  an  addi- 
tional amount  of  capital.  Copeland  took  one  half  the  stock 
and  plant  of  Wiegand,  and  gave  him  credit  for  the  amount^ 
one  thousand  two  hundred  and  ten  dollars  and  eighty-two 
cents,  upon  his  indebtedness  of  fifteen  thousand  dollars  for 
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one  half  of  the  capital,  which  left  him  still  indebted  to  the 
amount  of  thirteen  thlD^asand  seven  hundred  and  eighty-nine 
dollars  and  eighteen  cents. 

Gopeknd  did  not  transfer  to  Wiegand  the  legal  title  to 
one  half  of  the  real  estate  of  the  copartnership;  but  upon 
the  formation  of  the  copartnership,  books  were  opened  and 
the  property  entered  at  thirty  thousand  dollars  as  capital, 
and  each  of  the  parties  was  credited  with  one  half  of  the 
amount — thirty  thousand  dollars — at  which  the  real  estate, 
plant,  etc.,  had  been  agreed  to  be  appraised. 

The  copartnership  business  was  carried  on  for  three  years 
and  a  half,  and  the  complainant  then  filed  a  bill  for  a  disso- 
lution of  the  partnership,  alleging  fraudulent  acts  and  other 
irregularities  on  the  part  of  Copeland.  •  The  case  was  tried 
before  Consul-general  Van  Bureu,  who  found  that  Copeland 
had  not  been  guilty  of  the  acts  charged,  and  he  would  have 
dismissed  the  bill,  but,  as  the  action  had  been  instituted, 
it  was  agreed  by  the  parties  that  a  decree  of  dissolution  of 
the  copartnership  should  be  entered,  and  the  business  of 
the  firm  wound  up.  A  decree  dissolving  the  copartnership 
was  therefore  entered,  and  the  matter  referred  to  an  ac- 
countant to  prepare  a  statement  of  the  property  and  accounts 
of  the  firm.  In  his  report  the  accountant  finds  that  the  net 
profits  of  the  copartnership  business  have  amounted  to 
nineteen  thousand  four  hundred  and  fifty  dollars;  that, 
under  an  arrangement  that  each  partner  was  to  draw  one 
hundred  and  fifty  dollars  a  month,  Copeland  has  drawn  out 
a  little  more  than  that  amount,  and  Wiegand  something  less; 
and  that,  upon  striking  a  general  balance,  twenty-six  thou- 
sand two  hundred  and  eighty-seven  dollars  of  the  estimated 
value  of  the  firm  assets  is  found  to  be  the  share  of  Cope- 
land, and  six  thousand  two  hundred  and  fifty  dollars  that  of 
Wiegand.  Thereupon  the  court  entered  a  decree  adjudging 
these  amounts  to  be  the  proportions  belonging  to  the  parties, 
respectively,  and  ordering  that  the  partnership  property, 
including  the  real  estate,  plant,  etc.,  be  sold  at  public 
auction,  and  the  proceeds,  after  deducting  certain  sums  for 
expenses,  costs,  and  fees,  divided  pro  roia  between  the 
parties. 
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Subsequently,  further  proceedings  were  had  in  the  case, 
upon  which  additional  provisions  wer#  made  relative  to  the 
manner  in  which  the  property  should  be  sold;  and' all  the 
property  of  the  partnership  was,  thereupon,  sold,  in  pursu- 
ance of  the  decree  and  the  further  direction  of  the  court. 
Upon  the  sale  it  proved  that  there  were  no  bidders  except 
Gopeland;  Wiegand  being  unable  to  purchase,  and  the 
property  being  apparently  situated  in  a  country  where  no 
other  persons  than  the  plaintiff  and  defendant  were  desirous 
of  engaging  in  the  brewing  business.  The  property  was 
bid  in  by  and  sold  to  the  defendant,  Copeland,  for  twelve 
thousand  dollars,  an  amount  very  much  less  than  the  value 
at  which  it  had  been  estimated  in  the  report  of  the  account- 
ant and  in  the  decree  of  the  court,  where  the  value  of  the 
assets  of  the  firm  was  set  down  at  thirty-two  thousand  five 
hundred  and  thirty-seven  dollars.  As  a  result,  Wiegand 
not  only  had  nothing  coming  to  him,  but  he  was  brought  in 
debt  to  the  amount  of  several  thousand  dollars.  A  further 
decree  was  thereupon  entered,  that  he  pay  to  Gopeland  the 
amount  of  such  indebtedness,  and  this  .appeal  has,  conse- 
quently, been  taken. 

The  first  question  raised  by  the  appellee  is,  that  the  ap- 
peal is  not  from  a  final  decree.  The  decree  of  December 
6,  1879,  from  which  the  appeal  is  in  terms  taken,  being  the 
first  decree,  determines  the  rights  of  the  parties,  and  directs 
that  the  property  be  sold;  and  that  certain  sums  be  paid 
out  to  various  parties  for  costs,  fees,  and  expenses,  and  the 
remainder  divided  pro  rata,  according  to  their  respective  in- 
terests, between  the  complainant  and  the  defendant.  It  is 
insisted  that  this  is  not,  under  the  law,  a  final  decree,  and 
that,  therefore,  an  appeal  from  it  does  not  lie. 

It  is  not  entirely  clear  to  my  mind,  whether  or  not  this  is 
a  final  decree,  within  the  meaning  of  the  law.  It  deter- 
mined certain  rights  of  the  parties,  and  fixed  the  propor- 
tionate amounts  due  to  each  upon  the  assumed  valuation  of 
the  property  erf  the  copartnership.  It  provided  for  the 
payment  of  certain  sums  of  money  to  various  parties,  but 
without  ascertaining  the  amounts,  and  the  partnership  debts. 
The  debts  of  the  firm  had  not  been  ascertained  by  the 
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decree,  and  the  amoants  to  be  paid  as  costs  were  not  de- 
termined. There  were  subsequently  farther  proceedings, 
and  fui'tlier  provisions  made  Laving  the  effect  of  additional 
provisions  to  the  decree,  by  which  the  mode  of  sale  of  the 
property  was  prescribed;  and  still  later,  after  the  affairs  of 
the  copartnership  were  settled,  the  debts,  expenses,  fees, 
and  costs  ascertained,  and  paid  out  of  the  proceeds  of  the 
sale,  there  was  entered  another  further,  separate,  and  final 
decree,  directing  that  Wieg{^nd  pay  to  Copeland  a  certain 
amount,  being  the  balance  finally  found  due  him.*  It  is, 
therefore,  a  matter  of  some  doubt,  whether  or  not  the  de- 
cree  appealed  from  is  properly  a  final  and  appealable  decree. 
But  the  conclusion  to  which  I  have  come  on  the  merits  of 
the  case,  makes  it  unnecessary  to  definitely  determine  that 
question,  as  the  result  as  to  this  appeal  would  in  any  event 
be  the  same. 

Assuming,  then,  for  the  purposes  of  this  case,  the  appeal 
to  have  been  properly  taken,  the  first  point  made  by  Wie* 
gand,  is,  that  the  property  referred  to  ought  not  to  have 
been  regarded  as  partnership  property,  because  the  legal 
title  to  one  half  of  it  had  not  been  absolutely  conveyed  to 
him  by  Copeland.  Under  the  terms  of  the  copartnership 
agreement  it  was  manifestly  partnership  property,  its  value 
being  therein  fixed  at  thirty  thousand  dollars;  and  upon  the 
commencement  of  the  business  of  the  firm,  one  half  of  that 
amount  was  charged  to  each  party  upon  the  firm  books,  and 
no  question  as  to  its  not  being  partnership  property  was 
raised  during  the  three  and  a  half  years  in  which  the  busi- 
ness  was  being  amicably  conducted.  Besides,  Copeland 
gave  Wiegand  an  ackowledgmeut  in  writing  that  one  half  of 
that  property  was  held  in  trust  for  him,  and  a  mortgage  was 
given  by  Wiegand  upon  his  half  of  the  partnership  prop- 
erty to  secure  to  Copeland  the  payment  of  the  fifteen  thou- 
sand dollars  due  him  on  account  of  his  half  interest  iirthis 
property.  Wiegand  claimed  one  half  of  the  profits  of  the 
copartnership  business,  and  if  he  was  entitled  to  a  full 
share  of  the  profits,  he  was,  certainly,  liable  for  an  equal 
share  of  the  losses  from  depreciation  in  value  of  the  firm 
assets,  or  otherwise.    I  do  not  understand  that,  at  the  time 


Dist.  Cal.]  WiEaiND  v.  Copeland.  447 

1882.]  Opinion  of  the  Gourt— Sawyer,  0.  J. 

the  decree  appealed  from  was  entered  directing  tbat  the 
property  be  sold,  any  objection  was  made  upon  the  part  of 
Wiegand  tbat  the  shares  of  tbe  respective  parties  were 
not  properly  ascertained.  In  the  nature  of  tbe  case  it  was 
a  species  of  property  which  could  not  be  divided;  and,  in 
order  tbat  it  sboald  be  distributed  to  the  parties  in  tbe  pro* 
portions  to  which  they  were  entitled,  it  was  necessary  tbat 
it  should  be  converted  into  money.  Under  the  circum- 
stances, the  proper  and  only  mode  of  settling  the  affairs  of 
the  copartnership  was  a  sale  and  division  of  tbe  proceeds. 
I  think,  tberefore,  that  the  court  is  not  in  error  in  holding 
this  to  be  partnership  property,  and  ordering  that  it  be  sold. 
If  the  legal  title  was  in  Gopeland,  he  still  held  it  in  trust 
for  the  firm  as  partnership  property. 

If,  upon  the  sale,  the  property  bad  brought  the  amount 
at  which  its  value  had  been  estimated,  it  is  highly  prob- 
able tbat  no  question  would  have  been  raised  as  to  the  cor- 
rectness of  tbe  decree,  or  the  action  of  the  court  in  this 
particular.  Each  of  the  parties  would  have  received  the 
amount  to  which  he  was  entitled,  and  Wiegand  would  have 
been  content  with  the  sum  that  he  bad  claimed  and  received. 
If  any  hardsbip  has  resulted  to  Wiegand  from  the  result  of 
the  sale,  it  has  accrued  from  proceedings  subsequent  to  the 
decree  from  which  the  appeal  is  taken,  not  a  necessary 
result  from  the  matters  decreed,  and  it  is  not  open  to  con- 
sideration on  this  [appeal.  If  tbe  property  had  brought 
upon  the  sale  a  larger  amount  than  its  estimated  value,  there 
would  bave  been  quite  a  large  sum  coming  to  Wiegand;  or, 
even  if  it  bad  been  sold  for  its  estimated  value,  the  result 
would  undoubtedly  have  been  entirely  satisfactory  to  him. 
The  difficulty,  then,  does  not  arise  from  the  decree,  but 
from  the  failure  to  realize  from  the  property  the  value  which 
had  been  put  upon  it.  If  there  was  a  depreciation  in  the 
value  of  the  property,  Wiegand  must  bear  his  share  of  the 
resulting  loss.  If  there  was  any  fraud  or  error  in  the  sub- 
sequent proceedings,  including  the  direction  of  the  mode 
of  sale,  it  is  not  open  to  review  now,  because  there  is  no 
appeal  from  the  subsequent  final  decree. 

Another  objection  of  Wiegand  is  in  reference  to  the 
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costs;  it  is  contended  that  he  should  not  be  required  to  pay 
certain  costs.  In  an  equity  suit  of  this  character,  the  costs 
are  in  the  sound  discretion  of  the  court,  and  its  decision  in 
that  regard  is  not  subject  to  review.  Even  if  that  were  not 
so,  I  do  not  think  the  court  unduly  exercised  its  discretion  in 
its  decision  as  to  the  costs. 

The  fact  is,  as  found  by  the  consul-general,  that  Wiegand 
had  no  valid  ground  of  complaint.  If  he  had  gone  on  with 
the  business,  and  had  not  applied  for  a  dissolution  of  the 
copartnership,  the  probability  is,  that  he  would  have  re- 
ceived his  share  of  the  profits,  paid  his  indebtedness  to  his 
partner,  and  been  placed  upon  an  equal  footing  with  him  in 
a  prosperous  business.  But,  unfortunately  for  him,  he 
sought  a  dissolution;  and  Gopeland,  after  at  first  success- 
fully resisting  his  application  on  the  grounds  alleged,  finally 
consented  to  it.  The  court  then  by  its  decree  directed  that 
the  property  be  sold  and  the  proceeds  divided.  It  was  un- 
fortunate for  Wiegand,  that,  upon  the  sale,  he  was  unable 
himself  to  bid  upon  the  property,  and  that  at  that  time  and 
place  there  was  no  competition;  but  any  hardship  or  wrong, 
if  any  there  is,  growing  out  of  these  circumstances,  was 
subsequent  to  the  decree  from  which  this  appeal  is  taken, 
and  is  not  open  for  discussion  on  this  appeal. 

I  think  the  decree  appealed  from  is  correct,  and  it  must 
be  affirmed;  and  it  is  so  ordered. 


Chukg  Tune  v.  F.  N.  Shurtleff. 

CmcuiT  Court,  District  of  Oregon. 
February  13,  1882. 

LlMTTATlON  OP  ACTION  TO  RECOVER  DxJTIKS— NoTICE  TO  IMPORTER  OF  DE- 
CISION OF  Secretary; — Under  secction  2931  of  the  revised  stain  tea  the 
importer  is  not  entitled  to  notice  of  the  decision  of  the  secretary  upon  an 
appeal  from  the  collector,  and  the  limitation  of  ninety  days,  within  which 
the  importer  may  commence  an  action  under  said  section  to  recover  da  ties 
alleged  to  have  been  illegally  exacted,  commences  to  run  from  the  date 
of  said  decision,  and  not  from  the  time  the  importer  may  have  knowledge 
of  it. 
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Before  Deady,  District  Judge. 
W,  ScoU  Bebee,  for  the  plaintiff. 
Bu/u8  Mcdlory,  for  the  defendant. 

Deady,  J.  Chung  Tune,  a  Chinese  firm  of  this  city, 
bring  this  action  to  recover  from  defendant — the  collector 
of  customs  at  this  port — the  sum  of  one  thousand  and  thirtj* 
four  dollars  and  eighty-four  cents,  alleged  to  have  been 
illegally  exacted  as  the  duty  upon  three  hundred  and  seyenty- 
two  boxes  of  sago  flour,  entered  here  for  consumption. 

The  importer  duly  appealed  to  the  secretary  of  the  treas- 
ury from  the  decision  of  the  collector,  as  to  whether  the 
goods  were  dutiable  or  not,  and  on  September  27, 1881,  the 
secretary  affirmed  the  action  of  the  collector,  but  the  same 
was  not  brought  to  the  knowledge  of  the  plaintiff  until 
October  9, 1881.  The  action  was  commenced  on  December 
27,  1881 — the  ninety-first  day  after  the  decision  of  the 
secretary. 

The  defendant  demurs  to  the  complaint,  for  that  it  appears 
therefrom  that  the  action  was  not  commenced  within  ninety 
days  from  the  decision  of  the  secretary,  as  required  by 
statute. 

Section  2931  of  the  revised  statute  (section  14  of  the  act 
of  June  30, 1864, 13  Stat.  214)  provides  that  the  decision  of 
the  secretary  of  the  treasury  on  an  appeal  from  a  decision 
of  a  collector  of  customs  "as  to  the  rate  and  amount  of  duties 
to  be  paid"  on  merchandise  entered  at  his  port  shall  be  final 
and  conclusive,  and  such  merchandise  "  shall  be  liable  to 
duty  accordingly,  unless  suit  shall  be  brought  within  ninety 
days  after  the  decision  of  the  secretary  on  such  appeal  for 
any  duties  which  shall  have  been  paid  before  the  date  of 
such  decision." 

The  plaintiff,  admitting,  as  he  must,  that  this  action  was 
not  commenced  within  ninety  days  from  the  decision  of  the 
secretary,  contends  that  the  statute  should  be  construed  as 
if  it  read — unless  the  action  shall  be  commenced  within 
ninety  days  after  the  importer  has  knowledge  or  notice  of 
such  decision. 

29 
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Bat  this  construction  would  be  plainly  without  the  letter 
of  the  statute  and  the  apparent  intention  of  congress.  The 
act  makes  the  limitation  to  commence  from  the  date  of  the 
secretary's  decision,  and  is  silent  as  to  the  knowledge  of  the 
party  or  the  effect  of  his  want  of  notice.  The  decision  of  the 
secretary  is  a  public  act  in  writing,  filed  in  the  department, 
and  under  the  present  treasury  regulations  is  communicated 
to  the  collector  and  importer.  As  a' matter  of  fact  the 
plaintiff  in  this  case  had  notice  of  decision  in  twelve  days 
from  its  date,  and  therefore  had  seyenty-eight  days  within 
which  to  commence  suit.  In  such  a  case  there  is  no  ground 
to  claim  that  the  law  has  oi>erated  hardly,  or  so  as  to  pre- 
vent the  plaintiffs  from  asserting  their  rights  in  court  by  the 
use  of  ordinary  diligence. 

But  a  case  may  occur,  it  is  suggested,  where  through  the 
negligence  of  the  officials  or  other  cause  the  importer  might 
not  learn  of  the  secretary's  decision  so  as  to  bring  his  action 
within  the  time,  yet  even  then,  as  said  in  substance  by  Mr. 
Justice  Strong  in  Westray  y.  United  States,  18  Wall.  329,  in 
considering  a  similar  question  under  the  same  statute — the 
court  can  not  require  a  no'tice  to  be  given  to  the  importer  to 
prevent  the  limitation  from  running  when  congress  has  not. 

In  that  case  the  court  held  that  the  importer  was  not 
entitled  to  notice  of  the  liquidation  or  estimate  df  duties  on 
his  merchandise  by  the  collector,  so  as  to  enable  him  to 
take  his  appeal  to  the  secretary  of  the  treasury  within  ten 
days  thereafter,  as  the  statute  requires,  but  that  he  must 
get  his  information  on  that  point  for  himself. 

If  any  authority  is  needed  in  support  of  this  demurrer, 
beyond  the  plain  provision  of  the  statute,  that  case  appears 
to  be  decisive  of  this.  It  is  true,  that  the  importer  may 
learn  of  the  decision  of  the  collector  more  readily  than  that 
of  the  secretary,  if  no  means  are  taken  to  furnish  him  with 
either.  But  the  law  does  not  require  him  to  be  furnished 
with  notice  at  all.  The  department,  in  the  administration  of 
the  law,  has  found  it  just  and  convenient  to  direct  that  notice 
be  given  to  the  importer  of  the  decision  of  the  officer,  but 
the  failure  to  do  so  does  not  affect  the  legal  rights  of  the 
parties.    Notwithstanding  the  want  of  formal  notice  of  the 
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decision,  the  importer  may  immediately  sue  to  recover  back 
tiie  duties  alleged  to  have  been  illegally  exacted,  and  the 
limitatiou  upon  his  right  to  do  so  begins  to  run  at  the  same 
time.  The  argument  for  the  demurrer  assumes  that  it  was 
the  intention  of  congress  that  the  importer  should  have  all 
of  ninety  days  within  which  to  commence  his  action.  But, 
as  in  the  great  majority  of  cases,  one  third  of  that  period  is 
more  than  sufficient  for  such  purpose,  the  remaining  sixty 
days  must  have  been  given  to  cover  any  possible  contingen- 
cies, such  as  the  getting  or  receiving  notice  of  the  decision 
of  the  secretary. 

This  action  not  having  been  commenced  within  ninety 
days  from  the  decision  of  the  secretary,  it  is  barred  by  lapse 
of  time,  and  the  demurrer  is  therefore  sustained. 


United  States  v,  Thomas  B*  Odeneal. 

CiBOurr  CouBT,  District  op  Obeoon. 
Febbuabt  14,  1882. 

I.  Advkbtisiko  fob  Supplibs  bt  Supbrintendent  ot  Indian  Affaib»!— 
Payment  for. — The  defendant,  as  superintendent  of  Indian  affairs, 
published  advertisements  in  two  newspapers,  inviting  proposals  for  sup- 
plies, upon  the  authority  ol  a  general  order  to  that  effect,  addressed  to 
his  predeoessor  in  office  by  the  commissioner  of  Indian  affairs,  in  which 
it  was  stated  that  the  order  was  made  by  the  direction  of  the  secretary 
of  the  interior,  and  attached  copies  of  said  order  to  the  bills  for  publish- 
ing such  advertisements:  Held^  that  the  publication  of  such  advertise- 
ments was  authorised  by  the  secretary  of  the  interior  within  the  meaning 
of  section  3828  of  the  revised  statutes;  and  that  the  payment  therefor 
was  a  lawful  expenditure  of  the  public  money  intrusted  to  the  superin- 
tendent, and  ought  to  be  allowed  in  his  accounts. 

Before  Deadt^  District  Judge. 

Bufu8  MaUory^  for  the  plaintiff. 

The  defendant  in  propria  persona, 

Deadt,  J.  On  March  12,  1872,  the  defendant,  as  super? 
intendent  of  Indian  affairs  for  Oregon,  executed  a  bond  to 
the  plaintiff  in  the  penal  sum  of  one  hundred  thousand  dol- 
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lars,  conditioned  that  lie  would  "  faithfully  expend"  and 
'*  honestly  account''  for  all  public  moneys  that  might  come 
into  his  hands  as  such  officer.  In  the  first  quarter  of  the 
year  1873,  the  defendant,  acting  under  this  bond,  paid  out 
of  the  public  moneys  in  his  hands  to  G.  P.  Grandall,  pub- 
lisher of  the  Oregon  Statesman,  for  advertising  for  bids  for 
Indian  supplies,  sixty-one  dollars  and  thirty-six  cents,  and 
the  Oregoniau  Publishing  Com  pany  the  sum  of  fifty-seven  dol- 
lars and  fifty-one  cents  for  a  like  service.  In  the  examina- 
tion of  his"  accounts  these  items  were  disallowjed  by  the 
second  auditor,  with  the  approbation  of  the  second  comp- 
troller, upon  the  ground  that  ''no  written  authority  of  the 
honorable  secretary  of  the  interior  is  presented  to  comply 
wit^  section  3828  of  the  revised  statutes."  Subsequently 
this  action  was  brought  to  recover  these  sums — one  hundred 
and  eighteen  dollars  and  seventy-eight  cents — ^with  inter- 
est— as  moneys  not  duly  accounted  for. 

The  answer  of  the  defendant  admits  the  receipt  and  ex- 
penditure of  the  money  as  stated  in  the  complaint,  and 
then  alleges  as  a  defence  to  the  action  that  on  October  22, 
1870,  a  general  order  was  made  and  issued  by  the  secretary 
of  the  interior  and  signed  by  the  commissioner  of  Indian 
affairs,  and  directed  to  the  superintendent  of  Indian  affairs 
in  Oregon,  for  his  "guidance"  in  the  matter  of  advertising 
for  proposals  to  furnish  supplies,  as  follows:  '*  Bef erring  to 
your  letter  of  the  .ninth  ultimo,  submitting  the  names  of 
newspapers  in  which  advertisements  for  proposals  for  sup- 
plies required  in  the  Oregon  superinteudency  should  be 
published,  I  have  to  advise  you  that  by  direction  of  the  hon^ 
arable  secretary  of  t/ie  interior  you  are  hereby  authorized  to 
publish  such  advertisements  in  the  Oregon  Statesman, 
Salem,  and  The  Oregoniaa,  Portland,  Oregon"-^that  such 
order  was  made  general  to  avoid  the  delay  incident  to  pro- 
curing a  special  direction  from  Washington  whenever  the 
purchase  of  supplies  became  necessary;  that  the  same  was 
unrevoked  and  in  full  force  at  the  date  of  the  advertise- 
ments and  expenditures  in  question,  and  that  a  copy  of  such 
order  was  '*  attached''  to  each  of  the  bills  for  publishing 
said  advertisements.    It  is  also  alleged,  but  unnecessarily. 
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that  the  proposals  receiTed  under  these  advertisements  were 
approved  by  the  secretary  of  the  interior  and  the  purchase 
made  accordingly. 

The  plaintiff  demurs  to  this  defence  as  insa£Scieut,  be- 
cause it  does  not  show  that  section  3828  of  the  revised  stat- 
utes was  complied  with  in  expending  said  moneys. 

Said  section  3828  (sec.  2  of  the  act  of  July  15,  1870,  16 
Stat.  308)  provides,  that  "no  advertisement,  notice,  or  pro- 
posal for  any  executive  department  of  the  government,  or 
for  any  bureau  thereof,  or  for  any  office  therewith  connected, 
shall  be  published  in  any  newspaper  whatever,  except  in 
pursuance  of  a  written  authority  for  such  publication  from 
the  head  of  such  department;  and  no  bill  for  any  such  ad- 
vertising, or  publication,  shall  be  paid,  unless  there  be  pre- 
sented with  such  bill,  a  copy  of  such  written  authority." 

Admitting  the  truth  of  the  answer,  as  the  demurrer  does, 
it  does  not  distinctly  appear  from  the  statement  of  the  ac- 
count by  the  auditor  or  the  argument  of  the  counsel  for  the 
plaintiff,  wherein  the  defendant  failed  to  comply  with  said 
section  3828  of  the  revised  statutes. 

For  anything  in  the  letter  of  the  statute  or  the  subject- 
matter  regulated  by  it,  the  authority  to  advertise  might  as 
well  be  general  as  special — that  is,  might  under  the  terms 
of  the  statute  be  made  to  comprehend  and  authorize  the 
publication  of  successive  advei'tisements  of  a  particular 
class  or  kind  as  well  as  a  single  one.  Besides,  these  adver- 
tisements, being  **for  supplies,"  were  such  as  the  law  re- 
quired to  be  made  (sec.  3709  B.  S.),  and  the  order  of 
the  secretary  could  only  limit  the  number  or  place  of  pub- 
lishing them,  by  prescribing  the  newspapers  in  which  they 
should  be  inserted.  Whenever  the  defendant  undertook  to 
procure  supplies  for  his  superinfendency,  he  was  authorized 
and  required  by  statute  (sec.  3709  B.  S.),  to  advertise 
a  "sufficient  time"  for  proposals,  subject  only  to  the  direc- 
tion of  the  secretary  as  to  the  newspaper  or  papers  in  which 
the  publication  should  be  made. 

Neither  can  the  objection  be,  that  the  order  under  which 
the  defendant  claims  to  have  acted  was  made  before  he  went 
into  the  office,  for  any  general  order  or  direction  of  the  secre- 
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tary  concerning  the  oondnct  or  management  of  this  snperin- 
tendencj  continued  applicable  and  in  force  until  revoked  or 
superseded,  unaffected  by  any  change  of  superintendents. 

The  only  other  objection  that  could  be  made  or  has  been 
suggested  to  the  authority  to  publish,  is,  that  it  did  not 
**  come*'  from  the  head  of  the  department — the  secretary  of 
the  interior — but  only  the  commissioner  of  Indian  afiEfidrs, 
by  whom  it  was  signed.  The  secretary  of  the  interior  is 
charged  with  the  "superTision  of  public  business**  relating 
to  the  Indians.  (Sec.  441,  B.  S.)  In  the  department  of 
the  interior  there  is  a  commissioner  of  Indian  affairs,  who 
''shall,  under  the  directum  of  the  secretary  of  the  interior, 
and  agreeably  to  such  regulations  as  the  president  may  pre- 
scribe, have  the  management  of  all  Indian  affairs,  and  of  all 
matters  arising  out  of  Indian  relations."  (Sec.  463,  B.  S.) 
Upon  these  provisions  of  law,  the  commissioner  was  the 
proper  person  for  the  superintendent  to  apply  to  for  authority 
to  advertise  in  the  Statesman  and  Oregonian;  and  although 
under  section  3828,  eupra^  the  authority  to  do  so  must 
**come"  from  the  secretary,  it  would  nevertheless  properly 
come  to  the  superintendent  through  the  commissioner. 

Was  it  necessary  also  for  the  secretary  to  sign  the  order, 
as  well  as  direct  the  commissioner  to  make  it?  I  think  not. 
The  statute  does  not  in  t^rms  require  that  he  should,  nor 
does  the  nature  of  the  business  or  the  relations  between 
the  parties  make  it  necessary.  The  commissioner,  as  to 
Indian  affairs,  is  the  deputy  or  representative  of  the  secre- 
tary,  and  the  lawful  channel  of  communication  with  Indian 
superintendents  and  agents.  Upon  the  authority  of  his  office, 
and  as  the  representative  of  the  secretary,  he  informed  the  de- 
fendant that  by  the  direction  of  that  official  he  was  authorized 
to  publish  the  advertisemelit  in  the  newspapers  mentioned. 
The  authority  professed  to  come  from  the  head  of  the  depart- 
ment, and  it  came  through  the  proper  officer.  No  one  ques- 
tions the  bona  fides  at  the  transaction.  The  money  has  been 
honestly  and  beneficially  used  for  the  government,  and  the 
defendant  ought  to  be  credited  with  the  amount,  unless  there 
is  some  technical  difficulty  in  the  way — and  I  see  none. 

The  demurrer  is  overruled. 
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Francis  Mora  v.  Jesus  Nunez. 

Circuit  Court,  District  op  California. 
February  20, 1882. 

1.  Void  Sale  under  Judoicxnt  for  Taxes.— A  sale  of  land  to  the  highest 

bidder  under  an  execution  issued  upon  a  personal  judgment  for  taxes,  re- 
covered under  the  statute  of  Califomia  of  May  17,  1861  (Stat.  1861,  p. 
471),  requiring  the  sale  of  the  "smallest  quantity  that  any  one  will  take 
and  pay  the  judgment,"  and  the  tax  deed  issued  upon  such  sale,  are  void. 

2.  Mexican  Grant  Patent. — A  patent  issued  upon  the  confirmation  of  a 

Mexican  grant  under  the  act  of  congress  of  1851,  to  ascertain  and  settle 
land  titles  in  Califomia  in  an  action  at  law,  is  conclusive  evidence  as 
against  one  having  no  patent,  not  only  of  the  validity  of  the  grant,  but 
of  the  correct  location  of  the  claim  confirmed,  so  as  to  embrace  the  lands 
as  described  in  the  patent. 
8.  Patents— Decrees  of  Confirmation,  Conflict  of.— A  claim  to  certain 
small  tracts  of  land,  church  buildings  situate  thereon,  and  appurte- 
nances, was  confirmed  under  the  act  of  1851,  in  due  form  surveyed  and 
located  under  the  act  of  1860,  and  patented  as  so  located  to  Joseph  S. 
Alemany ,  Bishop  of  Monterey.  Another  grant  of  much  larger  dimensions 
was  confirmed  to  £uIogio  De  Celis,  the  boundaries  described  in  the  decree 
of  confirmation,  including  the  said  lands  so  patented  to  Bishop  Alemany, 
without  any  exception  of  said  lands  in  said  decree.  The  certified  survey 
and  plat  of  said  grant,  subsequently  approved  by  the  order  or  decree  of 
the  district  court,  and  the  patent  issued  thereon,  in  express  terms  re- 
served and  excepted  the  lands  before  patented  to  Bishop  Alemany, 
thereby  excluding  them  from  the  operation  of  the  patent  issued  to  De 
Cells:  Udd,  that  whether  the  said  survey  and  patent  rightfully  or 
wrongfully  excluded  said  lands,  the  patent  was  conclusive  as  to  the  title 
in  an  action  at  law,  and  the  patent  including  the  lands  must  prevail  over 
the  patent  excluding  them  and  the  decree  of  confirmation  upon  which  it 
issued. 

Before  Sawter,  Circuit  Judge. 

This  is  an  action  to  recover  the  lands  known  as  tLe  Mis- 
sion Banclio  of  San  Fernando,  situate  in  Los  Angeles 
eounty.  The  plaintiff,  in  his  complaint,  seeks  to  recover 
the  entire  rancho,  containing  upwards  of  one  hundred  and 
twenty- one  thousand  acres.  But  the  defendant,  by  supple- 
mental answer,  alleges  that  the  plaintiff,  subsequent  to  the 
commencement  of  the  action,  parted  with  his  title  to  a  large 
portion  of  the  rancho,  the  title  to  which  has  become  vested 
in  the  defendant;  and  the  proofs  are  admitted  to  be  suffi- 
cient to  sustain  the  supplemental  answer,  as  to  the  lands 
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described  in  it.  The  contest  is,  therefore,  now  limited  to 
certain  small  parcels  of  land,  containing  in  the  aggregate 
abodt  seyentj-six  acres,  embracing  the  church  and  append- 
ages and  lands  claimed  to  belong  thereto,  covered  by  a 
patent  issued  to  Archbishop  Alemany.  The  title  to  these 
parcels  rests,  firstly,  upon  an  execution  sale;  and,  secondly, 
upon  a  patent  to  Archbishop  Alemany. 

In  June,  1861,  the  district  attorney  of  San  Joaquin 
county  brought  an  action  in  the  fifth  judicial  district  in  said 
county  of  San  Joaquin,  against  Andreas  Pico,  a  resident  of 
Los  Angeles  county,  for  certain  delinquent  taxes  levied 
against  said  Pico  for  two  fiscal  years,  ending  in  March, 
1859,  and  1860,  in  the  county  of  San  Joaquin,  upon  lands 
known  as  the  Moquelemos  grant,  situated  in  said  county. 
He  prayed  judgment  for  two  thousand  six  hundred  and 
seventy-one  dollars,  with  costs  and  charges;  that  the  said 
land  and  improvements  be  decreed  to  be  sold  to  satisfy  the 
taxes  and  charges;  and  for  such  other  and  further  relief  as 
might  be  just  and  equitable. 

This  action  is  expressly  stated  in  the  complaint  to  be 
brought  in  pursuance  of  an  act  of  the  legislature  of  the 
state  entitled,  ^' An  act  to  legalize  and  provide  for  the  col- 
lection of  delinquent  taxes  in  the  counties  of  this  state,  ap- 
proved May  17,  1861."  This  act  legalizes  the  taxes  for  the 
fiscal  years  ending  March  1,  1859,  and  March  1,  1860;  and 
in  case  they  cannot  otherwise  be  collected,  provides  for  col- 
lecting them  by  suit  in  a  prescribed  form.  The  complaint 
is  drawn,  and  the  suit  prosecuted,  in  accordance  with  the 
provisions  of  the  act.  The  defendant,  Pico,  having  been 
served  with  summons,  appeared  and  demurred.  The  de- 
murrer having  been  overruled,  in  due  time,  on  December 
26,  1861,  a  personal  judgment  in  default  of  an  answer  was 
rendered  against  Pico  for  three  thousand  three  hundred  and 
thirty-nine  dollars  and  fifty-five  cents  and  costs.  There 
was  no  decree  for  a  sale  of  the  lands  upon  which  the  taxes 
were  levied,  and  upon  which  they  were  a  lien.  No  tran- 
script of  this  judgment  was  ever  filed  in  Los  Angeles 
county,  nor  was  there  any  record  of  a  lien  of  any  kind  made 
in  that  county.     On  April  29,  1862,  an  execution,  in  the 
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ordinary  form,  upon  a  personal  money  judgment  at  law, 
issued  to  the  sheriff  of  Los  Angeles  county,  commanding 
him  to  satisfy  the  execution  out  of  the  personal  property,  if 
sufficient  could  be  found,  and,  if  sufficient  could  not  be 
found,  then,  out  of  the  real  property  "belonging  to  him 
(Pico)  on  the  day  when  the  said  judgment  was  docketed  in 
the  county  aforesaid,  or  at  any  time  thereafter."  There  is 
some  ambiguity  as  to  which  county,  San  Joaquin  or  Los 
Angeles,  this  clause  refers. 

The  sheriff's  return  certified  that  he  "served  the  said 
writ  of  execution  by  levying  on"  all  the  right,  title,  and  in- 
terest of  Pico  in  the  Ilancho  San  Fernando,  in  Los  Angeles 
county,  but  he  does  not  state  what  acts  he  performed  to  con- 
stitute the  levy.  The  return  also  shows  that  on  June  9, 
1862,  he  did  "sell  the  lands  and  premises  above  mentioned 
and  described,  to  Thadeas  Amat,  he  being  the  highest  bid- 
der for  the  same,  to  wit,  for  the  siim  of  two  thousand  dol- 
lars." The  lands  described  and  sold  embraced  upwards  of 
one  hundred  and  twenty-one  thousand  acres.  The  published 
notice  of  sale,  annexed  to  the  return,  is  that  "  I  shall  expose 
for  sale,  at  public  auction,  for  cash»  to  the  highest  bidder,^ 
and  the  sheriff's  deed  recites  that  he  did  "  sell  the  premises 
at  public  auction,  *  *  *  at  which  sale  the  said  prem- 
ises were  struck  off  and  sold  to  Thadeas  Amat  for  the  sum  of 
two  thousand  dollars,  the  said  Thadeas  Amat  being  the 
highest  bidder,  and  that  being  the  highest  sum  bidden,  and 
the  whole  price  paid  for  the  same."  The  foregoing  are  the 
facts  upon  which  the  title  under  the  execution  sale  rests. 

The  title  under  the  patent  rests  upon  the  following  facts: 
Joseph  Sadoc  Alemauy,  Catholic  bishop  of  the  diocese  of 
Monterey,  on  February  19,  1853,  filed  his  petition  with  the 
commissioners  to  ascertain  and  settle  land  titles  in  Califor- 
nia, under  the  act  of  congress  of  1851,  in  which  he  claimed 
the  confirmation  to  him  and  his  successors  of  certain  church 
property,  described  "to  be  held  by  him  in  trust  for  the  re- 
ligious purposes  and  uses  to  which  the  same  have  been 
respectively  appropriated,"  said  property  consisting  of 
"  church  edifices,  houses  for  the  use  of  the  clergy  and  those 
employed  in  the  services  of  the  church,  churchyards,  burial 
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grounds,  gardens^  orchards,  and  rineyards,  with  the  neces- 
sary buildings  thereon  and  appurtenances,'*  alleging  that 
the  same  had  been  recognized  as  the  property  of  said  church 
by  the  laws  of  Mexico  in  force  at  the  time  of  the  cession  of 
California  to  the  United  States.  The  occupation  by  the 
church  is  claimed  in  the  petity>n  to  have  commenced  some 
time  in  the  last  century.  On  December  18, 1856,  the  board 
of  land  commissioners  confirmed  the  claim  to  lands  *'  at  the 
Mission  of  San  Fernando,"  described  in  the  decree  as  fol* 
lows:  ''The  church  and  the  buildings  adjoining  thereto  in 
a  quadrangular  form,  and  the  house  connected  with  the  same 
by  a  yard  at  the  south-west  comer  of  said  quadrangle,  which 
are  known  as  the  church  and  Mission  buildings  of  the  Mis- 
sion of  San  Fernando,  situated  in  the  county  of  Los  Angeles, 
together  with  the  land  on  which  the  same  are  erected,  and 
the  curtilages  and  appurtenances  thereto  belonging,  and 
the  cemetery  inclosed  with  an  adobe  wall  adjoining  said 
church."  This  decree'  became  final  by  dismissal  of  the 
appeal  March  15,  1858. 

A  survey  and  plat  were  made,  filed,  and  certified  August 
6, 1861,  in  pursuance  of  the  act  of  1860;  and  a  patent  issued 
to  said  Bishop  Alemany,  May  13,  1862,  embracing  eight 
parcels  of  land  described  in  the  plat  and  survey,  and  being 
the  same  several  parcels  particularly  described  in  the  third 
supplemental  answer  filed  in  this  case.  They  embraced  the 
orchards  and  vineyards  used  by  the  Mission  at  a  little  dis<- 
tance  from  the  church  building.  The  plaintiff  has  such  right 
of  possession  as  is  conferred  by  said  patent. 

On  October  7,  1852,  Eulogio  de  Celis  filed  his  petition 
with  the  said  board  of  land  commission,  praying  a  con- 
firmation to  him  of  the  Mission  of  San  Fernando  Bancho, 
bis  title  being  a  **  deed  of  grant"  made  to  him  on  June  17, 
1846,  by  Pio  Pico,  governor  of  California.  This  petition 
included  thd  lands  hereinbefore  mentioned  patented  to 
Bishop  Alemany.  The  claim  was  confirmed  July  3,  1855, 
and  the  decree  became  final  by  dismissal  of  the  appeal, 
March  15, 1858.  The  description  in  the  decree  of  confirma- 
tion is  as  follows:  '^The  land  of  which  confirmation  is 
hereby  given,  is  called  the  Ex-Mission  of  San  Fernando, 
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situate  in  the  county  of  Los  Angeles,  and  to  be  located  as 
the  boundaries  are  known  and  recognheed  on  the  seven- 
teenth day  of  June,  1816.  Bounded  on  the  north  by  the 
rancho  called  San  Franciseo,  on  the  west  by  the  mountains 
Santa  Susanna,  on  the  east  by  the  rancho  Miguel,  and  on 
the  south  by  the  Portosuelo."  A  surrey  and  plat  having 
been  made  and  filed  in  1861,  and  notice  given  and  the  sur- 
vey returned'  into  court  under  the  act  of  1860,  afterward, 
August  14,  1865,  proceedings  were  had  in  the  district  court 
by  which  the  eastern  boundary  line  of  the  rancho  was  modi- 
fied, and  subsequently,  after  the  repeal  of  the  act  of  I860, 
an  amended  survey  in  pursuance  of  the  said  decree  modify- 
ing said  eastern  boundary  was  returned  into  court.  Upon 
said  amended  survey,  with  other  amendments  and  certain 
reservations  approved  by  the  court,  a  patent  was  issued  to 
the  petitioner  and  confirmee  on  January  8, 1873.  The  title 
claimed  under  said  grant  and  patent  has  become  vested  in 
the  defendants.  In  addition  to  the  foregoing  facts,  it  is  re- 
cited in  said  patent  that  "  the  district  court  erroneously  as- 
sumed jurisdiction  over  said  resurvey,  and  amended  and 
approved  the  same,  reserving  therefrom  the  rancho  'EI  En- 
cino,'  confirmed  and  patented  January  8,  1873,  to  Vicente 
de  la  Ossa  et  al,,  and  the  eight  tracts  of  land  known  as  the 
Mission  of  San  Fernando,  confirmed  and  patented  May  31, 
1864,  to  Joseph  S.  Alemany,  bishop  of  Monterey,  and  to 
his  successors,  which  reservations  are  satisfactory  to  the 
parties  legally  erdiiled  to  this  patent,  as  appears  by  their  ac- 
ceptance of  these  presents,  as  a  good  and  valid  patent  for 
the  lands  confirmed,  as  aforesaid,"  and  that  "the  plat  here- 
unto annexed  in  all  respects  conforms  to  the  aforesaid  de- 
cree and  survey  made  on  the  fourteenth  of  August,  1865, 
by  the  United  States  district  court  aforesaid,  except  that 
the  rancho  'El  Encino,'  patented  January  8,  1873,  and  the 
eight  tracts  of  land  known  as  the  Mission  of  San  Fernando, 
patented  May  31,  1864,  to  Joseph  S.  Alemany,  bishop  of 
Monterey,  and  to  his  successors,  are  reserved  therefrom.'* 
Then  follow  the  other  usual  recitals,  with  the  certificate  of 
the  surveyor-general  giving  a  description  of  the  lands,  at 
the  close  of  which  description,  it  is  said,  "from  which  are 


460  Mora  v.  Nunez.  [Cir.  Ct. 

Opinion  of  the  Court — Sawyer,  C.  J.  [February, 

to  be  deduced  the  areas  of  the  following  described  tracts 
confirmed  by  the  United  States  district  court  to  other  con- 
firmees, which  tracts  lie  entirely  within  the  area  comprised 
by  the  boundaries  described,  namely:  1.  'El  Encino.'  * 
*  *  Also,  eight  tracts  of  land  at  the  Mission  San  Fer- 
nando, confirmed  to  Joseph  S.  Alemany,  bishop  of  Mon- 
tery,  the  boundaries  of  which  are  described  as  follows:" 
giving  the  boundaries  as  set  forth  in  the  said  patent  to 
Bishop  Alemany.  The  patent  then  proceeds  with  the  grant- 
ing clause,  by  which  the  United  States  gives  and  grants  'Ho 
the  said  Eulogio  de  Oelis,  and  to  his  heirs,  the  tract  of  land 
embraced  and  described  in  the  foregoing  survey,  excepting 
and  reserving  therefrom  the  rancho  'El  Encino,'  *  *  * 
and  the  eight  tracts  of  land  known  as  the  Mission  of  San 
Fernando,  containing  in  the  aggregate  seventy-six  acres  and 
ninety-four  hundredths  of  an  acre,  patented  May  31, 1864,  to 
Joseph  S.  Alemany,  bishop  of  Monterey,  and  his  successors.*' 

John  T,  Doyle\  for  plaintiff. 

E.  J.  Prhigle  and  B.  S.  Brooks,  for  defendant. 

Sawter,  Circuit  Judge,  after  stating  the  facts.  The 
first  point  argued  by  counsel  is,  as  to  the  validity  of  the 
sheriff's «ale  and  deed.  A  sale  upon  a  judgment  rendered 
for  unpaid  taxes,  recovered  under  the  same  act,  made 
in  the  same  manner,  and  the  deed  containing  similar  re- 
citals, were  held  void  by  the  supreme  court  of  the  United 
States  in  French  v.  Edwards,  13  Wall.  611.  The  same  point 
was  decided  the  same  way  by  this  court  in  Le  Roy  v.  Beeves, 
5  Saw.  102,  and  by  the  supreme  court  of  California  in  Car- 
penter  v.  Gann,  51  Cal.  193,  and  Hewell  v.  Lane,  53  Id.  213. 
All  these  cases  arose  under  the  same  act.  It  is  attempted  to 
distinguish  the  present  case  from  those  cited,  on  the  ground 
that  those  cases  were  proceedings  in  rem,  to  enforce  liens 
for  taxes  upon  the  lands  taxed,  strictly  in  pursuance  of  the 
statute;  while,  in  this  case,  it  is  claimed  that  the  action  is 
simply  one  in  assumpsit  at  common  law  to  recover  a  debt 
due,  without  any  reference  to  the  mode  in  which  the  liabil- 
ity accrued;  and  that  the  execution  in  the  ordinary  form 
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upon  a  personal  money  jadgment  was  issued  to,  and  prop- 
erty sold  under  it,  in  another  county,  which  property  had 
no  relation  whatever  to  the  taxes,  there  being  no  lien  upon 
it  till  an  actual  levy  of  the  execution.  But  upon  looking 
into  the  judgment  roll,  it  is  apparent  on  the  record,  that 
the  action  is  for  .taxes,  and  it  expressly  purports  to  be 
brought  under  the  provisions  of  that  act.  The  allegations 
of  the  complaint  and  all  the  proceedings  are  strictly  in  pur- 
suance of  the  provisions  of  that  act,  and  in  other  respects 
of  the  code  of  civil  procedure,  which  are  made  applicable 
by  the  terms  of  the  act,  except  so  far  as  limited  by  that  act 
itself.  The  complaint  described  the  lands  situated  in  San 
Joaquin  county  upon  which  the  taxes  were  assessed,  and 
upon  which  they  were  a  lien,  and  prayed  a  judgment  for 
sale  of  the  premises  to  satisfy  the  lien.  But  when  we  come 
to  the  judgment  which  was  entered  in  default  of  an  answer, 
there  is,  it  is  true,  simply  a  personal  judgment  for  so  much 
money.  That  is  to  say,  only  a  part  of  the  relief  prayed  in 
the  complaint,  and  to  which  the  people  were  entitled  under 
the  act,  was  granted.  Why  the  district  attorney  did  not 
take  all  the  relief  prayed,  and  which  the  statute  under 
which  he  proceeded  authorized,  when  he  had  a  lien  upon 
the  eleven  leagues  of  land  upon  which  the  taxes  sued  for 
were  assessed,  does  not  appear.  It  is  a  public  historical 
fact,  howev^er,  well  known  in  California,  that  the  decree  of 
the  district  court  confirming  the  Moquelemos  grant  was,  in 
1860,  reversed  by  the  United  States  supreme  court,  upon 
principles,  that  would  necessarily  result,  as  it  finally  did,  in 
its  ultimate  rejection  as  fraudulent  ( Unit^  States  v.  Pico,. 
22  How.  407);  and,  if  it  is  admissible  to  indulge  in  conject- 
ures, it  is  not  improbable,  that  the  failure  of  title  to  the 
lands  assessed  rendbred  a  decree  for  a  sale  useless,  and 
made  it  necessary  to  look  elsewhere  for  satisfaction  of  the 
now  baseless  taxes  sued  for  assessed  against  Pico,  and  the 
land.  Be  this  as  it  may,  the  proceedings  up  to  this  point 
were  in  strict  conformity  to  the  act  validating  the  taxes 
for  those  years  in  question,  and  providing  a  mode  for  their 
collection,  and  only  fell  short,  in  that  the  judgment  did  not 
give  all  the  relief  to  which  the  complainants  were  entitled* 
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The  act  aathorized  the  relief  granted  in  the  form  granted, 
and  more.  The  supreme  court  of  California  necessarily  re- 
garded the  action  as  bronght  under  this  act,  and  as  not  be- 
ing otherwise  authorized  by  law,  when  it,  subsequently, 
reversed  the  judgment  for  the  tax,  as  it  did,  on  the  ground 
that  there  was  no  averment  in  the  complaint  of  an  inability 
to  otherwise  collect  the  tax,  which  averment  was  held  to 
be  necessary  to  show  a  cause  of  action.  (People  y.  PicOf  20 
Gal.  595.)  What,  then,  are  the  provisions  and  limitations 
of  that  act?  One  of  the  provisions  is,  that  ^^ judgments 
rendered  in  such  cases  in  the  district  court  shall  be  docketed 
and  becon^e  liens  upon  aUproperiy  of  the  defendant,  liable  to 
taxation,  and  may  be  enforced  against  the  same."  (Stat. 
1861,  472,  sec.  4.)  All  property  of  the  defendant,  then, 
may  be  made  liable  to  the  personal  judgment.  Another 
provision  is,  that  the  Code  of  Oivil  Procedure  is  ^'made 
Applicable  to  the  proceedings  under  this  act,  *  *  *  "  «o 
far  as  the  same  is  not  viconsiaient  with  the  provisions  of  tkis 
act "  (Id.,  sec.  5),  and  *'  any  deed  derived  from  a  sale  of  real 
property  under  this  act,  shall  be  conclusive,  etc."  *  *  * 
*^ Provided^  that  the  sheriff  in  selling  said  property,  BhaU 
only  sell  the  smaller  quantUy  that  any  purchaser  wUl  iahe^  and 
pay  the  judgment  and  costs.''  (Id. ,  sec.  5.)  There  is  no  rem- 
edy or  proceeding  to  enforce  civil  rights  under  our  laws,  ex- 
cept the  Code  of  Civil  Procedure,  and  Buch  other  proceed- 
ings as  are  expressly  provided  for  in  some  other  general  or 
special  statute.  This  act,  as  is  seen,  therefore,  authorizes 
the  personal  judgment  for  a  tax,  which  may  be  enforced 
against  real  property  other  than  that  assessed,  the  Code  of 
Oivil  Procedure  to  enforce  the  tax  being  applicable  only 
*'  so  far  as  the  same  is  not  inconsistent  with  the  provision  of 
this  act."  Any  deed  derived  from  a  sale  of  real  property  ttn- 
der  this  act  "  shall  be  conclusire,"  etc.,  **  provided,  that  the 
sheriff  in  selling,  shaU  only  sell  the  smallest  quantity  that  any 
purchaser  iviU  tahe^  and  pay  the  fvdgmeni  and  costs"  This  is 
expressly  prohibitory  language,  and  is  wholly  inconsistent 
with  the  provisions  of  the  Oivil  Code  authorizing  a  sale 
upon  executions  to  the  highest  bidder,  and  with  any  other 
provisions  of  our  law  authorizing  a  forced  sale  of  real 
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propeifty  to  satisfy  any  judgmenior  demand.  It  takes  away 
the  power  of  the  sheriff  to  sell  in  any  other  mode.  It  gov* 
erns  and  oontrols  the  sale,  and  a  sale  in  the  prohibited  mode 
is,  necessarily,  void.  The  sale  was  for  a  tax,  merged,  it  is 
trae,  in  the  judgment.  Bat  it  was  that  yery  case,  and  no 
other,  that  the  statute  was  dealing  with;  and  a  sale  upon  an 
exeontion  issued  upon  a  judgment  for  the  tax  so  merged, 
was  the  kind  of  sale  at  which  the  prohibition  was  expressly 
aimed.  It  is,  also,  true,  that  the  execution  does  not  disclose 
the  fact  that  the  judgment  was  for  a  tax;  but  the  judgment 
record  does,  and  that  is  notice  to  all  the  world. 

The  fact  that  the  execution  is  regular  in  form  for  a  money 
judgment,  under  the  Code  of  Civil  Procedure,  can  no  more 
affect  the  power  of  the  sheriff  to  sell  in  the  mode  prohibited, 
than  an  execution  entirely  regular,  and  apparently  valid 
upon  its  face,  issued  upon  a  judgment  absolutely  void  upon 
the  face  of  the  record.  I  am  unable  to  distinguish  this  case 
from  the  cases  cited,  and  must  hold  the  sale  and  the  sheriff's 
deed  to  be  void.  This  view  renders  it  unnecessary  to  con-* 
sider  the  other  objections  to  the  validity  of  the  sale. 

As  to  the  second  ground  relied  on  for  a  recovery:  It  ap-* 
pears  from  the  facts  found,  that  the  plaintiff  has  a  patent, 
issued  upon  a  confirmation  of  a  claim  arising  under  the  laws 
of  Mexico,  which  includes  eight  small  tracts  of  the  land  de- 
scribed in  the  complaint,  amounting  in  the  aggregate  to  a 
little  over  seventy-six  acres;  while  the  patent  of  the  defend- 
ants, in  express  terms,  reservesand  excludes  those  tracts  from 
the  operation  of  their  patent.  To  those  tracts,  then,  the 
plaintiff  has  a  patent  of  the  United  States;  and  the  defend- 
ants have  none^  It  is  claimed  by  defendants  that  their  decree 
of  confirmation  covers  these  pieces  of  land;  that  they  ought, 
therefore,  to  have  been  included  in  the  patent,  and  that  their 
exclusion  was  unauthorized  and  withouteffect.  With  respect 
to  the  effect  of  the  patent^  I  do  not  so  understand  the  law, 
governing  such  titles,  as  applied  to  actions  at  law,  to  recover 
the  possession  of  lands.  As  I  understand  the  law,  as  settled 
in  a  long  line  of  decisions  in  the  supreme  court  of  Califor- 
nia, and  now  affirmed  and  fully  established  by  the  decisions 
of  the  supreme  court  of  the  United  States,  the  patent  issued 
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upon  a  confirmed  Mexican  grant  is  the  final,  authentic,  and 
conclusive  record  which  establishes  the  legal  title  in  the 
patentee,  and  that  title  must  prevail  in  an  action  at  law 
against  any  party  having  no  patent  to  the  land.  It  is  con- 
clusive and  unassailable  collaterally,  by  any  party  having  no 
patent.  This  is  so  held,  following  the  California  decisions, 
in  Beard -7,  Federey,  3  Wall.  492,  where  the  patent  is  declared 
to  be  record  evidence  that  not  only  the  claim  is  valid,  but 
that  the  grant  "is  correctly  located  now  so  as  to  embrace 
the  premises  as  they  are  surveyed  and  described,"  and  that 
''  it  is  in  this  effect  of  the  patent  as  a  record  of  the  govern- 
ment that  its  security  and  protection  chiefly  lie.'*  So,  also, 
the  principle  is  asserted  in  Mora  v.  Foster,  3  Saw.  472,  473, 
and  distinctly  affirmed  on  appeal  in  Foster  v.  Mora,  98  U.  S. 
425.  The  series  of  the  principal  California  cases  on  the 
point  will  be  found  cited  in  Bissell  v.  Henshaw,  1  Saw.  566 
et  seq.  It  is  true,  that  in  Beard  v.  Federey,  there  was  no 
final  decree  of  confirmation  of  the  opposing  grant.  But  in 
Mora  V.  Foster  there  were  both  a  decree  of  confirmation  and 
a  final  survey  and  location  of  the  adverse  grants.  It  is  in  all 
respects,  including  the  character  of  the  adverse  grant  by 
Pico,  confirmed,  like  the  present  case.  The  grant  to  De 
Cellis  was  also  like  that  in  Workma7i*s  Case,  1  Wall.  745, 
and  Jones'  Case,  Id.  766.  And  the  claim  for  the  Mission  in 
that  case  was  presented  by  the  bishop  for  confirmation  in 
the  same  petition  as  was  the  land  patented  to  the  bishop  in 
this  case. 

If  one  patent  is  conclusive  record  evidence  in  an  action 
at  law  of  the  proper  location  of  the  land,  so  must  another 
be;  and  defendants'  patent  is  as  conclusive  evidence,  in 
such  action,  that  it  is  correctly  located,  so  as  to  exclude- 
these  tracts  of  land,  as  plaintiff's  patent,  that  it  is  properly 
located  so  as  to  include  them.  Each  patent  is  the  last  act 
in  the  series  of  proceedings  for  confirmation,  and  the  final 
and  conclusive  record  as  to  where  the  title  is,  and  as  to  what 
it  covers.  It  is  the  final  evidence  of  the  matter  adjudged 
between  the  United  States  and  the  claimant.  If  it  shows 
no  right  in  the  patentee  as  against  the  United  States,  it  can 
show  none  against  another  patentee  of  the  United  States. 
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If  there  is  an  error  in  the  description,  or  location,  it  mast 
be  remedied,  if  it  can  be  remedied  at  all,  elsewhere.  Be* 
sides,  the  plaintiff 's  survey  and  location  were  made  and 
became  final  under  the  act  of  I860.'  If  it  was  erroneous,  the  ^ 
confirmees  of  defendants'  grant  had  an  opportunity  under 
that  statute  of  correcting*  it.  If  they  did  not  embrace  that 
opportunity,  the  failure  to  do  so  was  owing  to  their  own 
laches,  and  the  implication  to  be  derived  from  the  decision 
of  the  United  States  supreme  court  in  Bodrigues  v.  Uniied 
States,  1  Wall.  582,  is,  that  they  are  bound  by  the  result.  So, 
also,  even  had  both  patents  covered  the  land,  the  origin  of 
the  claim  confirmed  to  plaintiff's  grantor  was  long  prior  to 
that  confirmed  to  defendants.  (See  Henshaw  v.  Biaadl,  18 
Id.  268-69.)  But  it  is  not  necessary  to  consider  what  the 
rights  of  the  parties  would  be,  had  both  patents  embraced 
the  lands.  It  is  enough  for  this  case,  that  the  final  and  con- 
clusive record  of  defendants'  title  excludes  the  land,  while 
that  of  plaintiff's  includes  it.  In  my  judgment,  the  public 
interests  and  public  policy  demand,  that  the  principle  of  the 
oonclasiveness  of  the  patent  in  collateral  proceedings  es- 
tablished in  the  cases  referred  to,  and  followed  to  its  logical 
conclusion  in  this  case,  should  be  rigidly  adhered  to.  The 
security  of  titles,  and  the  public  peace,  require  that  confi- 
dence should  be  reposed  in  the  action  and  records  of  the 
judicial  tribunals  of  the  country,  and  in  the  public  records 
and  official  action  of  other  public  officials  acting  within  the 
scope  of  the  jurisdiction  conferred  upon  them  by  law;  and 
the  patent,  in  the  class  of  cases  now  in  question,  is  the  final 
record  of  the  judgment  of  those  tribunals  and  public  offi- 
cers to  whom,  alone,  has  been  committed  the  jurisdiction  to 
ascertain  and  determine  the  matters  set  forth  in  the  patent. 
With  respect  to  the  claim  made  by  the  plaintiff  to  certain 
water  rights  as  appurtenant  to  the  said  lands  patented  to 
Archbishop  Alemany,  the  pleadings  do  not  present  the 
question  argued,  and,  for  that  reason,  I  do  not  decide,  or 
consider  it. 

There  must  be  findings  and  judgment  for  plaintiff  for  the 
several  small  tracts  of  land  described  in  the  patent  to 
Archbishop  Alemany,  being  the  same  described  in  defends 

30 


466  United  States  v.  Mululm.  [Cir.  Ct 

Statexoent  of  Facte.  [Febrnaiy, 

ants*  third  sapplemental  answer,  and  for  the  defendants  as 
to  the  other  lauds  included  in  the  description  contained  in 
the  complaint.    And  it  is  so  ordered. 


United  States  v.  John  Mullan  et  al. 

CiBCurr  Court,  Distbiot  op  Califobioa. 
Febbuabt  27,  1882. 

1.  Known  Mines— Coal. — WhateTer  may  have  been  origmally  tbe  proper 

construction  of  the  word  "mines,"  as  used  in  the  preemption  act  oC 
1841  (5  Stat.  456),  the  act  of  July  1,  1864  (13  Stat.  343),  gave  a  legisla- 
tive construction  to  the  term,  which  thenceforth  attached  to  all  known 
"  coal-beds  or  coal-fields,"  in  which  no  interest  had  before  become  vested, 
and  withdrew  such  ooal  lands  from  the  operation  of  all  other  acte  of 
congress. 

2.  School  and  Coal  Lands. — After  July  1,  1864,  known  coal  lands  wet^ 

not  subject  to  selection  by  the  state  in  lieu  of  sections  16  and  36  for 
school  purposes;  and  the  secretary  of  the  interior  had  no  authority  to 
list  such  lands  to  the  state  on  sach  selections.     ■' 

3.  Patent  Vacated. — Where  the  state  selecte  a  tract  of  land  in  lieu  of  a 

like  quantity  of  unavailable  school  lands,  which  tract  s6  selected  is  not 
subject  to  selection,  and  the  same  is  listed  over  to  the  state  by  the  secre- 
tary of  the  interior,  and  by  the  state  thereupon  patented  to  private 
parties,  a  court  of  equity  upon  a  bill  filed  by  the  United  States  will 
annul  the  selection,  listing  over,  and  patent,  whether  the  unlawful  acta 
arose  out  of  fraud,  inadvertence,  or  mistake,  or  errors  of  law  committed 
by  the  officers  upon  known  facte,  as  to  the  authority  of  the  state  to 
select,  or  the  secretary  of  the  interior  to  list  over. 

4.  Bill  Filed  bt  Attornet-obnsral.— Where  a  bill  in.  chancevy  to  aniral 

a  patent  to  land  is  filed  in  the  name  of  the  United  Stetes,  having  the 
signature  of  the  attorney-general  of  the  United  Stetes,  subscribed  by 
his  authority,  the  court  lb  authorized  to  entertein  the  bilL 

5.  Vested  Rights. — The  stete  has  no  indefeasible  vested  right  to  select 

lands  in  lieu  of  sections  16  and  36  from  any  paitieolar  class  of  lands  at 
any  time  before  selection  actuaUy  made.  Until  selection,  eongrees  may 
withdraw  any  lands  from  the  operation  of  laws  permitting  their  seleo- 
tion. 

Before  Sawieb,  Circuit  Judge. 

This  is  a  bill  in  equity  to  yacate  a  state  selection,  a  list- 
ing to  the  state  by  the  secretary  of  the  interior,  and  a  patent 
issued  by  the  state  in  pursuance  thereof,  to  the  north  half 
of  section  eighti  T.  1  N.,  S.  1  E,,  Mt.  Diablo  meridian— 
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ihe  said  tract  having  been  selected  by,  and  listed  to  the 
state,  as  school  land  in  lien  of  a  hali  section^of  one  of  the 
ilections  sixteen,  which  was  for  some  lawful  reason  unayail- 
able  to  the  state.  The  claim  is,  that,  at  the  time  of  the 
selection,  listing,  and  issuing  of  the  patent  in  question,  the 
land  was  known *coal  land,  not  subject  to  selection  in  lieu 
of  school  lands,  and  that  the  listing  over  to  the  state,  and 
issuing  of  the  patent  were  by  fraud,  or  mistake,  or  error  in 
law — at  all  events  without  authority  and  unlawful. 

The  facts  as  clearly  shown  by  the  uncontradicted  evidence, 
are,  that  the  Black  Diamond  Goal  Company  took  possession 
of  this  half  section  of  land  as  early  as  1861;  and  from  that 
time  until  after  the  patent  issued,  in  1871,  ^continued  in  the 
possession  of  said  land,  working  a  coal  mine  upon  it.  It 
had  tunnels,  drifts,  hoisting  works,  and  other  machinery, 
coal  bunkers  of  large  capacity,  etc.,  on  it,  costing  many 
thousands  of  dollars,  and  had  constructed  a  railroad  oper- 
ated by  steam  to  transport  its  coal  to  New  York  Landing  on 
the  bay,  some  twelve  miles  distant,  whence  it  was  shipped 
to  market.  There  was,  also,  a  mining  town  built  upon  the 
land  in  question,  occupied  at  different  times,  by  from  sev- 
eral hundred  to  over  a  thousand  inhabitants,  all  engaged  in 
coal  mining  on  this  and  adjacent  lands,  or  in  some  way  con- 
nected with  the  mining  interests,  there  being  no  other  oc- 
casion for  a  town  at  that  point,  and  no  other  occupation  for 
its  inhabitants.  The  lands  were  situated  on  the  side  of 
Mount  Diablo,  at  an  elevated  point,  the  surface  rough  and 
broken,  of  no  use  for  agricultural  purposes,  and  of  inoon^ 
siderable  utility  even  for  pasturing,  and  of  but  trifling  value 
for  any  purpose  whatever,  other  than  for  the  coal  mines 
situated  and  worked  thereon. 

The  lands  were  surveyed  and  sectionized  in  March,  1864, 
the  surveyor  professing  to  proceed  under  the  act  of  1853. 
The  land  was  indicated  on  the  plats  and  surveys  as  coal 
land.  The  land  was  selected  as  school  land  at  the  instance 
of  one  Frank  Barnard,  and  at  his  suggestion  and  ostensibly 
for  his  use,  located  by  Leander  Bansom,  state  locating 
agent,  on  June  25,  1865.  It  was  selected  at  the  suggestion, 
and,  doubtless,  for  the  real  benefit  of  the  Black  Diamond 
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Coal  Company,  which  was  at  that  time  in  occupation.  Bat 
neither  Barnard,  nor  the  company,  took  measures  to  perfect 
the  title.  On  August  28,  1868,  the  defendant,  Mullan, 
while  the  Black  Diamond  Coal  Company  was  actually  in 
possession  working  the  coal  mine,  both  as  is  admitted  in 
the  answer  and  shown  by  the  proofs,  applied  to  John  W. 
Bost,  surveyor-general  of  California,  to  purchase  the  land 
from  the  state,  as  having  been  selected  by  the  state  as 
school  land,  in  lieu  of  a  corresponding  half  of  a  section  16 
not  available.  The  surveyor-general  objected  that  it  was 
coal  land,  and  not  subject  to  selection;  but  said  Mullan  in- 
sisted that  it  was  subject  to  selection,  and  that  the  selection 
liad  been  approved  by  the  register  of  the  land  office;  that 
he  was  entitled  to  purchase,  having  offered  to  comply  with 
the  state  law  upon  the  subject,  and  that  if  the  surveyor- 
general  should  refuse  to  permit  a  purchase,  he  could  com- 
pel him  to  do  so  by  mandamus.  Whereupon,  on  August 
25,  1868,  the  surveyor-general  accepted  the  application  to 
purchase.  On  April  27,  1869,  he  certified  the  selection  to 
the  United  States  Land  Office,  and  on  May  21,  1869,  he 
issued  a  certificate  of  purchase  to  Mullan.  On  June  3, 
1871,  the  secretary  of  the  interior  listed  the  land  to  the 
state  "subject  to  any  interfering  rights  that  may  exist  to 
them.*'  On  March  28,  1871,  Mullan  assigned  his  rights  to 
defendant,  Avery,  but,  as  testified  by  Avery,  he  still  retains 
an  interest  in  the  land.  On  the  same  day  Mullan,  also,  as- 
signed to  Avery  any  and  all  right  to  any  claim  which  had 
accrued  to  him  against  the  Black  Diamond  Coal  Company 
for  damages  resulting  from  working  the  coal  mine  and  tak- 
ing out  coal  since  the  issue  to  him  of  a  certificate  of  pur- 
chase, upon  which  assignment,  Avery  not  long  afterwards 
sued  the  said  company,  claiming  one  million  three  hundred 
thousand  dollars  damages  for  coal  taken  out  of  the  land. 
Avery  denies  that  he  knew  that  the  Black  Diamond  Coal 
Mine  was  on  the  land  at  the  time  he  acquired  his  interest, 
but  admits  that  Mullan  told  him,  that  it  was  in  the  neigh- 
borhood of  coal,  and  that  there  might  be  coal  on  it.  Mul- 
lan, also,  states  that  he  never  saw  the  land  before  his  pur- 
chase from  the  state. 
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The  selection  was  made  by  the  state,  as  is  claimed,  in 
pursuance  of  the  act  of  congress  of  March  3,  1853,  extend- 
ing the  pre-emption  laws  of  1841  over  the  public  lands  in 
Oalifomia.  A  state  patent,  in  pursuance  of  the  selection, 
purchase,  and  listing,  as  hereinbefore  stated,  was  issued  to 
defendant,  Avery,  on  April  6,  1871. 

Philip  Teare,  United  States  attorney,  and  W.  H.  L.  Barnes, 
for  complainants. 

B.  8.  Brooks,  for  defendant. 

Sawyeb,  Circuit  Judge,  after  stating  the  facts.  The  first 
question  Uiat  arises,  is,  whether  the  land  in  question  was 
open  to  selection  by  the  state.  The  pre-emption  act  of 
1841,  provides  that  ''no  lands  on  which  are  situated  any 
known  salines,  or  mines,  shall  be  liable  to  entry  under  and 
by  virtue  of  the  provisions  of  this  act."  (5  Stat.  456,  sec.  10.) 

The  act  of  March  3,  1853,  extends  the  pre-emption  laws 
of  1841  over  the  public  lands  in  California,  whether  sur- 
veyed or  unsurveyed,  "with  the  exception  of  sections  16 
and  36,  which  shall  be,  and  hereby  are,  granted  to  the  state 
for  the  purpose  of  public  schools  in  each  township."  "Ex- 
cepting, also,  *  *  *  the  mineral  lands"  with  other  pre- 
scribed exceptions,  and  "  with  all  the  exceptions,  conditions^ 
and  limitations  therein  except  as  herein  othenoise  provided'^ 
(10  Stat.  246,  sec.  6.)  It  is  further  provided  in  section  7 
that  when  a  settlement  has  been  made  on  sections  16  and 
86,  before  the  lands  shall  be  surveyed,  reserved,  etc., 
"other  lands  shall  be  selected  by  the  proper  authorities  of 
the  state  iu  lieu  thereof."  "Nor  shall  any  person  obtain 
the  benefit  of  this  act  by  a  settlement  or  location  on  mineral 
lands." 

In  Mining  Co.  v.  Consolidated  Mining  Co.  the  supreme 
court  held,  "that  the  land  in  controversy  being' mineral 
lands,  and  well  known  to  be  so  tohen  the  surveys  of  it  toere 
made,  did  not  pass  to  the  state  under  the  school  section 
grant.  It  seems  equally  clear  to  us  that  the  land  is  ex- 
cepted from  the  grant  by  the  terms  of  the  seventh  section 
of  the  act  of  1853."    (102  U.  S.  175.) 
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.If  sections  16  and  36,  being  mineral  lands,  do  not  pass  bj 
tlie  terms  of  the  statute,  there  certainly  is  no  good  reason  for 
permitting  the  same  kind  of  lands  to  be  selected  nnder  section 
7,  in  lieu  of  sections  16  and  36.  (10  Stat.  247,  sec.  7.)  In  the 
act  of  June  1,  1864,  it  is  provided,  **  that  when  any  tracts, 
embracing  coal-beds  or  coal-fields^  constituting  portions  of  the 
public  domain,  and  which,  as  *  mines,*  are  excluded  from  the 
prC'emption  act  of  1841,  and  which,  under  past  legislation, 
are  not  liable  to  ordinary  entry,  it  shall  and  may  be  lawful 
for  the  president  to  cause  such  tracts,  in  suitable  legal  sub- 
divisions, to  be  offered  at  public  sale  to  the  highest  bidder," 
etc.  (13  Stat.  343,  sec.  1.)  The  act  of  March  3, 1865,  fur- 
ther provides,  that  any  citizen  who  ''may  be  in  the  busi- 
ness of  bona  fide  actual  coal  mining  on  the  public  lands 
^  ''^  *  shall  have  the  right  to  enter  in  legal  subdivisions  a 
quantity  of  land  * '  *  *  at  the  minimum  price  of  twenty 
dollars  per  acre,"  etc.  (13  Stat.  629,  sec.  1.)  The  act  of 
July  26,  1866,  confirms  selections  made  by  the  state  under 
past  legislation,  of  any  lands  granted  to  the  state,  "  provided 
that  no  sdeciion  made  by  the  state  contrary  to  existing  laws 
shall  be  confirmed  by  this  act"  as  to  a  certain  designated 
class,  '*  or  to  am,y  mineral  lands.**    (14  Stat.  218,  sec.  1.) 

Thus  it  will  be  seen  by  a  glance  at  the  several  provisions 
of  the  statutes  quoted,  that  the  statute  of  1841  in  express 
terms  excludes  from  pre-emption  or  sale  all  lands  contain- 
ing ^^any  known  *  *  *  mines;**  and  there  is  no  jurisdic- 
tion or  power  in  any  officer  of  the  government  to  grant  such 
lands.  The  act  of  1863,  extending  the  said  pre-emption 
laws  of  1841  over  California,  again  expressly  exempts  ''  the 
mineral  lands,*'  and  limits  the  act  of  1841  in  its  operation  by 
''  all  the  exceptions,  conditions,  and  limitations  therein,  except 
as  herein  otherwise  provided."  One  of  the  exceptions 
therein,  as  we  have  seen,  is  **any  known  *  *  *  mines;" 
and  this  limitation  is  not  otherwise  extended  in  the  act  of 
1863.  Again,  in  section  7,  authorizing,  in  certain  oases, 
the  selection  of  other  lands  in  lien  of  sections  16  and  36,  it 
is  again  carefully  provided,  that  no  person  shall  ''obtain 
the  benefits  of  this  act  by  a  settlement  or  location  on  min- 
eral lands."    Thus,  if  coal  mines  are  "known  mines" or 
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"  mineral  lands/*  within  the  meaning  of  these  acts^  they  were 
expressly  excluded  from  pre-emption,  sale,  or  selection  under 
these  actej  and  there  is  no ;  other  act  authorising  a  selection. 
Axe  ihej  ''  known  mines"  or  ''mineral  lands"  within  the  pro- 
visions of  the  act  of  Congress? 

It  is  conceded,  that  prior  to  the  passage  of  the  act  of  1864 
cited,  the  land  department  ai  Washington  did  not  regard  or 
treat  coal  lands  or  coal  mines,  as  mineral  lands  within  the 
meaning  of  the  prior  acts  of  congress.  It  is  so  stated  by 
Commissioner  Drummond,  In  re  Yoakum.  (Copp's  Public 
Land  Laws,  674.)  But  I  am  not  aware  of  any  judicial  con- 
struction of  these  words  of  the  statute,  as  relating  to  coal 
lands.  Whatever  the  proper  judicial  construction  may  have 
been  prior  to  the  act  of  1864,  congress  has  itself  in  that  act 
given  a  legislative  construction  to  the  provisions  in  question, 
which  is  conclusive  upon  the  courts  and  departments  from 
that  time  forward.  Congress  may  not  have  the  power  by  a 
legislative  construction  which  a  statute  will  not  bear,  to 
affect  the  rights  of  parties  already  properly  and  legally 
vested  under  the  statute,  but  it  may,  certainly,  give  a  legis- 
lative construction,  which  shall  apply  to  all  future  cases, 
and  all  subsequent  acts.  This  it  has,  in  my  judgment,  done 
in  the  present  instance,  whatever  the  proper  prior  construc- 
tion may  have  been*  The  language,  it  has  been  seen,  is, 
"when  any  tract  embracing  coal-beds  ox coaUJiddSy  constitut- 
ing portions  of  the  public  domain,  and  which  as  '  mines' 
are  excluded  from  the  pre*emption  act  of  1841,  and  which, 
under  past  legislation,  are  not  liable  to  ordinary  private 
entry,"  it  shall  be  lawful  to  dispose  of  them  in  a  prescribed 
mode,  entirely  different,  and  on  much  more  onerous  terms 
than  are  applicable  to  other  public  lands,  and  these  terms 
are  modified^  but  still  different  from  other  public  lands  in 
several  and  all  subsequent  acts  of  congress.  Here  is  a 
manifest  intent  to  include  coal  lands  in  the  definition  of  the 
terms  "mines,  mineral  land,"  as  used  in  the  act  of  1841, 
and  "  past  legislation,"  otherwise  the  whole  object  and  pur- 
pose of  this  part  of  the  act  would  fail. 

There  are  no  coal  lands,  as  such,  mentioned  in  the  act  of 
1841,  or  "which,  'as  mines/  are  excluded  irom  the  pre- 
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emptioQ  act/'  or  which,  under  past  legislation,  are  not  liable 
to  ordinary  private  entry,  unless  they  are  embraced  in  the 
term  ''mines"  or  ''  minerals,"  as  used  in  the  act  of  1841  and 
subsequent  acts.  Upon  any  other  construction  of  the  act 
of  1864  and  subsequent  acts  providing  for  a  disposition  of  the 
coal  lands  in  the  public  domain,  there  would  be,  absolutely, 
no  lands  and  no  subject-matter  upon  which  these  provisions 
in  question  could  operate,  as  the  coal  lands  provided  for 
are  only  such  as  were  excluded  as  ''mines"  in  the  act  of 
1841  and  "  past  legislation."  All  coal  lands  not  before  ex- 
cluded as  "  mines"  would  be  governed  by  the  ordinary 
statutory  provisions,  as  to  a  disposition  of  the  public  do- 
main. On  any  other  hypothesis,  no  change  in  the  law 
would  be  effected.  It  appears  to  me,  therefore,  to  be  indis- 
putable, that  at  least  since  the  act  of  1864,  and  subsequent 
acts  on  the  subject,  coal  lands  have,  by  legislative  definition 
of  the  term  "mines,"  as  used  in  the  act  of  1841,  been  ex- 
cluded from  sale,  or  selection,  otherwise  than  as  provided 
in  those  acts.  In  view  of  these  acts,  and  this  legislative 
definition,  also  the  act  of  1866,  excepts  coal  lands  improp- 
erly selected  from  confirmation  under  the  terms  of  that  act, 
and  especially  under  the  words,  any  "mineral  lands,"  in 
the  first  section. 

There  are  railroad  grants,  it  is  true,  which  especially  and 
by  express  terms  provide  that  coal  lands  shall  not  be 
deemed  mineral,  within  the  provisions  of  those  acts.  But 
this  only  shows  that,  in  the  opinion  of  congress,  they  would 
be  included,  if  not  specially  in  terms  excluded. 

From  these  considerations  I  am  of  opinion  that  the  land 
in  question  was  not  subject  to  selection,  and  that  the  secre- 
tary of  the  interior  had  no  power  to  list  over  to  the  state, 
or  the  state  to  grant  a  valid  patent  for  it.  The  laud  not 
only  contained  coal  mines,  but,  in  the  language  of  the  act 
of  1841,  "known  mines"  of  coal,  which  were  being  actually 
and  notoriously  worked,  and  had  been  so  worked  for  a  pe- 
riod of  seven  years  at  the  time  defendant  MuUan  applied 
for  their  purchase  from  the  state,  and  more  than  eleven 
years  when  he  assigned  to  defendant  Avery.  The  state  had 
no  vested  right,  as  is  claimed  by  defendant's  counsel  it  had^ 
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to  select  lands  in  lien  of  sections  16  and  36,  so  that  the  right 
to  select  could  not  be  withdrawn  from  any  particular  lands, 
or  class  of  lands,  at  any  time  before  selection  actually  made. 
The  indefeasible  right  to  any  particular  land  can  only  attach 
at  the  time  of  selection.  {Ryan  v.  C.  P.  B.  B.  Co.,  5  Saw. 
260,  affirmed  in  99  U.  S.  388;  HuUon  v.  FrisUe,  37  Cal.  476; 
Frisbiey.  Whitney,  9  Wall.  187.)  If  she  had  an  indefeasible 
vested  right  before  an  actual  selection,  there  could  be  no 
final  disposition  of  the  public  domain,  so  as  to  secure  to  the 
grantee  of  the  government  a  perfect  title,  till  all  the  state 
selections  should  be  made.  If  the  state  had  an  indefeasible 
vested  right  to  select  from  any  public  land,  then  any  grantee 
of  the  government  before  the  state's  right  is  satisfied  would 
take  the  title,  subject  to  be  defeated  by  a  subsequent  state 
selection. 

Upon  the  only  other  substantial  question  in  the  case  I 
have  as  little  doubt,  viz.,  that  the  selection,  listing  over  to 
the  state,  and  the  patent  issued  thereon  by  the  state,  can  be 
decreed  void,  or  annulled,  on  a  bill  in  chancery  directly 
filed  by  the  United  States  for  that  purpose.  The  numerous 
decisions  cited  to  show  that  the  examination  and  decision 
of  the  land  department  upon  the  facts  is  conclusive,  are 
mostly,  if  not  ail  of  them,  collateral  proceedings,  where  it 
is  sought  to  attack  the  acts  of  those  officers  at  law,  and  not 
by  direct  proceedings  by  the  government,  to  annul  the 
patent. 

In  cases  like  this,  there  is  no  jurisdiction  or  power  in  the 
officers  of  the  land  department  to  affect  the  title  of  the 
United  States.  There  were  ^' known  mines"  on  the  land 
openly  and  notoriously  worked.  It  was  an  obvious,  public, 
notorious,  historical  fact,  open  to  everybody's  observation. 
The  plats  of  surveys  in  the  public  land  office  showed  it  to 
be  so.  A  public  mining  town  was  situate  on  the  land, 
occupied  by  miners  actually  engaged  in  working  the  mines. 
No  one  could  be  possibly  ignorant  of  the  character  of  the 
land,  who  would  investigate,  or,  in  fact,  without  actually 
shutting  his  eyes  against  open,  public,  notorious,  obvious 
facts.  Mullan  must  have  known,  and  Avery  must  have  known 
the  truth,  or  else  they  were  wilfully  ignorant  and  blind  to 
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what  the  law  required  them  to  see  and  know*  They  may  not 
have  been — ^probably  never  were — on  the  land;  and  they 
may  have  never  seen  with  their  own  eyes  what  was  going 
on  in  that  region;  bat  they  are  bound  to  know,  and  will  be 
deemed  in  law  to  know,  what  every  one  must  see,  if  he  will 
take  the  trouble  to  look  at  land  notoriously  and  obviously 
occupied  as  this  land  was.  And  the  same  must  be  true 
with  respect  to  the  public  officers,  whose  duty  it  was  to  deal 
with  the  land,  having  in  their  office  plats  and  surveys  show- 
ing that  there  are  known  coal  mines  on  the  land*  There 
must  have  been  either  fraud,  mistake,  or  an  error  of  law 
upon  known  facts,  in  the  several  transactions  resulting  in 
the  patent;  and  either  is  sufficient  to  annul  it,  and  is  suffi- 
ciently presented  by  the  bill. 

I  am  not  disposed  to  think  that  there  was  actual  wilful 
fraud  intended  by  either  of  the  defendants,  or  the  officers 
of  the  government.  It  is  much  mcnre  probable,  that  there 
was  an  inadvertence  or  mistake,  or  an  error  in  law  upon  the 
known  facts;  for  it  is  scarcely  to  be  believed  that  the  facts 
were  not  known,  at  least  to  tiie  parties  in  this  region.  In- 
deed they  were  discussed  between  the  defendant,  MuUan, 
and  the  surveyor-general  of  California,  and  even  Avery, 
upon  his  own  testimony,  had  his  attention  in  fact  called  to 
the  probability  that  coal  might  be  found  on  the  land;  and 
this  was,  doubtless,  one  of  the  inducements  to  advance 
money  on  it.  As  coal  lands  had  been  sold  prior  to  the  act 
of  1864,  as  ordinary  lands,  it  may  be  that  there  was  a  mis- 
apprehension at  the  local  land  office  as  to  those  lands  being 
open  to  selection;  and  the  facts  prior  to  the  listing  being 
presented  by  parties  at  Washington,  probably  ex  parte^  it 
would  seem  that  they  may  not  have  been  fully  compre- 
hended or  appreciated. 

If  the  secretary  of  the  interior  was  not  in  fact  informed^ 
and  the  listing  was  iu  ignorance  of  the  facts,  then  there  was 
an  inadvertence,  or  mistake.  If  he  did  know  the  facts,  he 
acted  beyond  the  scope  of  his  jurisdiction  and  authority, 
and  his  act  was  void  for  want  of  power.  That  a  bill  on  be- 
half of  the  United  States  will  lie  to  annul  those  proceed^ 
ings  is  clear  from  the  authorities. 
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Jn  Moere  r.  BobbtnSy  96  U.  8.  633,  the  obnrt  sajs  upon 
this  point:  "If  fraud,  mistake,  error,  or  wrong  has  been 
done,  tbe  courts  of  jusiiee  present  the  only  remedy.  These 
courts  are  as  open  to  the  United  States  to  sue  for  the  can- 
cellation  of  the  deed  of  conveyance  of  the  land  as  to  indi- 
Tiduals;  and  if  the  gOTcmment  is  the  party  injured,  this  is 
the  proper  course.**  A  patent  is  the  deed  of  the  govern- 
ment. 

In  UnUed  States  v.  Stone,  2  Wall.  635,  the  court  says:  "A 
patent  is  the  highest  evidence  of  title,  and  is  conclusive  as 
against  the  government,  and  all  claiming  under  junior 
patents  or  titles,  nniil  U  is  set  aside  or  annulled  by  somo 
judicial  tribunal.  In  England  this  was  originally  done  by 
scire /(xcias;  but  a  bUl  in  chancery  is  found  a  more  convenient 
remedy.  Nor  is  fraud  in  the  patentee  the  only  ground  upon 
which  a  hill  will  he  sustained.  Patent^  are  sometimes  issued 
unadvisedly  or  hy  mistake  where  the  officer  has  no  atUhoriiy  in 
law  to  grant  them,  or  where  another  party  •has  a  higher 
equity  and  should  have  received  the  patent.  In  such  cases 
courts  of  law  will  pronounce  them  void.  The  patent  is  but 
evidence  of  a  grant,  and  the  officer  who  issues  it,  acts  min- 
isterially, not  judicially.  If  he  issues  a  patent  for  land  re^ 
served  from  sale  hy  law,  such  patent  is  void  for  want  of  au^ 
ihority.  *  *  *  It  is  contended  here  by  counsel  of  the 
United  States  that  the  land  for  which  a  patont  was  granted 
to  the  appellant  was  reserved  fronf  sale  for  use  of  the  gov- 
ernment, and  consequently  that  the  patent  was  void.  And 
although  no  fraud  is  charged  in  the  hill,  we  have  no  doubt  that 
such  a  proceeding  in  chancery  is  the  proper  remedy,  and  that 
if  the  aUegations  of  the  biU  are  suppoiied,  that  the  decree  of  the 
court  below  cancelling  the  patent  should  be  crprmed.'*  Such  a 
bill  is  this  in  relation  to  lands  reserved  from  selection  and 
patent  under  the  acts  in  question,  and  the  allegations  of  the 
bill  are  fully  sustained  by  the  proofs.  United  States  v. 
Hughes,  4  Wall,  235,  and  United  States  v.  Hughes,  11  How, 
655,  and  Johnson  v.  Towsley,  13  Wall.  83-4,  establish  the 
same  principle. 

In  this  case  there  must  have  been  either  fraud,  an  inad* 
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vertence,  or  mistake,  or  an  error  of  law  upon  known  facts; 
for  in  the  very  nature  of  things,  in  view  of  the  open,  pub- 
lic, notorious  occupation  of  the  lands,  and  the  extensive 
mining  for  coal  thereon,  it  is  impossible  that  there  could  be 
any  error  of  judgment  as  to  the  facts,  had  the  evidence  been 
laid  before  the  officers  of  the  land  department  of  the  gov- 
ernment. 

'  An  objection  is  made  that  the  bill  is  not  filed  by  the  at- 
torney-general, and  in  his  name.  The  bill  commences, 
'*The  United  States  of  America,  by  Philip  Teare,  United 
States  attorney,  in  and  for  the  district  of  California,  brings 
this  bill  of  complaint,  *  *  *  and  thereupon  your  orator 
complains,"  etc.  It  is  signed  at  the  foot  of  the  bill  after 
the  prayer  for  relief,  "Charles  Devens,  attorney-general,  by 
Philip  Teare,  United  States  attorney  for  the  district  of  Cal- 
ifornia." I  think  it  appears  from  the  record  that  the  attor- 
ney-general brings  the  suitor  authorizes  the  filing  of  the  bill; 
has  control,  and  is  the  responsible  manager  of  the  case 
within  the  principle  stated  in  United  Stales  v.  Throckmorton^ 
98  U.  S.  70.  So,  also,  it  appears  to  me  that  the  letter  of 
the  attorney-general  set  out  in  the  answer  is  full  authority 
for  the  proceeding.  But  this  bill  was,  also,  signed  upon  au- 
thority of  another  letter  of  the  attorney-general  expressly 
written  for  the  purpose. 

This  suit  is,  doubtless,  prosecuted  at  the  instigation  of 
the  Black  Diamond  Coal  Company,  and  while  the  company, 
after  working  and  exhausting  the  coal  for  years  without 
availing  itself  of  the  right  to  purchase  the  land  at  a  com- 
paratively small  sum,  as  it  might,  and  honestly  should  have 
done,  and  is,  therefore,  entitled  to  little  sympathy  should 
the  defendants  gain  the  land,  yet,  the  United  States  has 
Been  fit  to  intervene  to  vacate  the  proceedings,  as  it  had  a 
right  to  do,  and  there  must  be  a  decree  for  the  complainant 
annulling  the  state  selection,  the  listing,  and  the  patent 
issued  thereon,  and  it  is  so  ordered. 
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The  City  of  Salem — ^William  Reed,  Claimant.* 

District  Coubt,  District  or  Oregon. 
March  4,  1882. 

1.  Sufficiency  of  an  Answer. — iSemble,  that  an  allegation  in  an  answer 

that  the  respondent  is  "  ignorant"  of  a  matter  alleged  in  the  libel  is  suffi- 
cient. 

2.  Lien  of  Matertal-mbn. — ^The  libel  alleged  that  S.  contracted  with  B., 

the  owner  of  a  steamboat,  to  repair  her  in  her  home  port,  and  employed 
the  libellants  to  work  at  said  repairs  as  ship  carpenters:  Held,  that 
upon  the  facts  stated,  and  under  the  lien  law  of  Oregon  (Ses.  L.  1876,  p. 
9),  which  gives  a  lien  upon  a  boat  for  the  value  of  labor  done  thereon  at 
the  request  of  a  contractor  with  the  owner,  the  libellants  had  a  lien  for 
their  wages  which  might  be  enforced  in  the  admiralty  in  a  suit  in  rem,  . 
irrespective  of  the  state  of  the  accounts  between  S.  and  R.,  or  the  failure 
of  S.  to  fully  perform  his  contract. 

3.  Lien — Nature  and  Waiver  op. — ^The  lien  of  the  material-man  under  the 

Oregon  act  does  not  depend  upon  any  expressed  intention  or  conscious 
purpose  on  his  part  to  claim  it,  but  it  is  an  incident  which  the  law  at- 
taches to  the  performance  of  the  labor  or  the  delivery  of  the  materials 
under  the  circumstances  stated,  and  can  only  be  waived  or  discharged  by 
an  agreement  or  understanding  with  him  to  that  effect. 

4.  Lien  of  Material-man. — ^The  lien  upon  a  vessel  given  by  the  law  of  Ore- 

gon to  a  material-man  is  in  addition  to  the  personal  responsibility  of  the 
contractor  or  employer,  and  takes  effect  upon  the  performance  of  his 
contract  by  operation  of  law,  unless  waived  by  an  express  agreement  t 
that  effect,  or  some  affirmative  act  from  which  such  agreement  can  be 
reasonably  inferred. 
6.  Waiver  of  Lien. — The  libellant,  a  carpenter,  testified  that  when  he  went 
to  work  upon  the  vessel  he  trusted  his  employer,  the  contractor,  to  pay 
him;  that  is,  he  expected  him  to  do  so,  as  he  had  done  before,  and  did 
not  think  of  claiming  a  lien  upon  the  vessel  until  after  the  contractor  had 
failed:  Htldy  that  this  did  not  amount  to  an  agreement  to  waive  the  lien, 
nor  was  it  even  any  evidence  of  such  an  agreement. 

Before  Deady,  District  Judge. 

David  Godadl,  for  libellants. 
William  H.  Effinger^  for  claimant. 

Deady,  J.  This  suit  is  brought  to  enforce  a  lien  in  favor 
of  the  libellants  against  the  steamboat  City  o/Scdeniy  a  ves- 
sel engaged  in  the  navigation  of  the  waters  of  this  state,  and 
owned,  enrolled,  and  licensed  at  this  port. 

•  AfElrmed  on  appeal  to  the  circuit  court,  April  28, 1882,  Savixb,  0.  J. 
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The  libel  alleges  that  daring  the  months  of  November  and 
December,  1881, 'and  Jauaary,  1882,  said  yessel  was  in  the 
lawful  possession  of  J.  F.  Steffen,  for  the  purpose  of  being 
repaired;  that  during  those  months  the  libellants,  Charles 
Nelson,  Peter  Johnson,  and  Jonas  Carlson,  at  the  request 
of  said  Steffen,  worked  upon  said  boat  as  ship  carpenters 
**  at  the  agreed  rate  of  wages"  of  four  dollars  per  day — Nel- 
son for  forty-eight  days,  Johnson  twenty-two  days,  and 
Carlson  twenty-nine  days;  that  there  is  due  said  libellants 
on  account  of  said  labor  as  follows — to  Nelson,  one  hun- 
dred and  ninety-two  dollars,  to  Johnson,  eighty-eight  dol- 
lars, and  to  Carlson  one  hundred  and  sixteen  dollars,  no 
part  of  which  has  been  paid,  and  for  which  they  each  claim 
a  lien  upon  said  boat  under  the  laws  of  Oregon  and  under 
the  general  admiralty  law. 

The  respondent,  William  Beid,  answering  the  libel,  says 
in  article  I,  that  the  boat  belongs  to  respondent,  and  was 
only  in  possession  of  Steffen  to  be  repaired  upon  a  contract 
between  them,  but  that  said  Steffea  was  not  the  agent  of 
aaid  owner  ''for  the  purpose  of  procuring  any  work  or 
labor '^  on  said  boat,  nor  for  any  ''  purpose  save  that  of  ex- 
ecuting the  work  he  had  contracted  to  do."  In  article  II, 
the  respondent  says  that  he  is  ''ignorant"  of  the  employ- 
ment of  t}ie  libellants  upon  the  boat  and  their  claim  to  a 
lien  thereon  for  their  labor.  The  third  article  states,  in 
effect,  that  Steffen  abandoned  his  contract,  and  the  respond- 
ent was  compelled  to  finish  said  repairs,  and  that  there  is 
now  due  said  Steffen  thereon  the  sum  of  nine  hundred  and 
twenty-seven  dollars  and  fifty  cents,  which  sum  the  respond- 
ent is  willing  to  pay  to  the  creditors  of  the  latter  entitled 
thereto,  but  is  prevented  from  so  doing  by  the  process  of  the 
state  circuit  court  issued  at  the  suit  of  Steffen's  creditors, 
and  asks  that  the  respondent  be  discharged  without  costs. 
The  libellants  except  to  the  second  article  of  the  answer  as 
insufficient,  and  to  the  third  article,  and  so  much  of  ilie  first 
as  states  that  Steffen  was  not  the  agent  of  the  respondent 
to  employ  the  libellants,  for  impertinence. 

The  exception  for  insufficiency  is  disallowed.  When  a 
respondent  has  no  knowledge  concerning  the  matter  con- 
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tained  in  any  article  of  a  libel,  according  to  the  precedents, 
it  Beems  that  it  is  sufficient  to  say  that  he  is  'Mgnorant" 
thereof — though  I  think  it  would  be  well  to  require  him 
also  to  state  what  his  belief  about  the  matter  is,  as  in  an* 
Bwer  in  chancery.     (Ben.  Ad.,  sec.  473). 

The  contract  of  a  material-ma|)^is  a  maritime  one,  and  may 
be  enforced  in  admiralty.  (Ben.  Ad.,  sec.  267,  268;  Ifie 
8t.  Latorence,  1  Black,  522;  The  Eliza  Ladd,  8  Saw.  6190 
All  persons  who  are  employed  to  repair  a  yessel  or  do  work 
upon  her,  are  material-men  within  this  rule.  (1  Par.  S.  & 
A.  441;  Ben.  Ad.,  sec.  267,  268.)  By  the  general  maritime 
law,  material-men  have  a  lien  tf^on  the  vessel  for  the  serv- 
ices or  supplies  furnished  by  them ;  but  by  the  admiralty 
law  of  the  United  States,  as  expounded  by  its  courts,  ma- 
terial-men have  no  lien  for  services  or  supplies  furnished  a 
vessel  in  her  home  port,  unless  given  by  the  local  law;  but 
when  so  given,  such  lien  may  be  enforced  in  the  admiralty. 
{De  Lovio  v.  £oU,  2  Mason,  414;  The  PlanieTy  7  Pet.  324;  The 
Hanison,  1  Saw.  353;  The  General  Smith,  4  Wheat.  438; 
The  LotauKina,  21  Wall.  579;  The  Canada,  aide,  173.)  The 
only  other  question  arising  upon  these  exceptions  is,  have 
the  libellants  a  ]ien  upon  the  vessel  for  their  services  by  the 
local  law — the  law  of  Oregon? 

By  the  act  of  October  19,  1876  (Ses.  L.,  p.  8),  section  17 
of  the  act  of  December  22, 1853  (Or.  L.,  p.  656),  "  concern- 
ing the  liens  of  mechanics,  laborers,  and  other  persons," 
was  amended  so  as  to  provide,  among  other  things,  that 
'*  every  boat  or  vessel  used  in  navigating  the  waters  of  this 
state  *  *  *  shall  be  liable  and  subjected  to  a  lien 
*  *  *  for  all  debts  due  to  persons  by  virtue  of  a  con- 
tract, expressed  or  implied,  with  the  owners  of  a  boat  or 
vessel,  or  with  the  agents;  contradorgf  or  sub-contractors  of 
such  owner,  or  any  of  them,  or  with  any  person  having  them 
employed  to  construct,  repair,  or  launch  such  boat  or  vessel, 
on  account  of  labor  done  or  materials  furnished,  by  me- 
chanics, tradesmen,  or  others,  in  the  building,  repairing, 
fitting,  and  furnishing  or  equipping  such  boat  or  vessel." 
»  «  «  Prior  to  this  amendment,  the  act  only  gave  a  lien 
for  the  value  of  labor  or  materials  done  or  furnished  in 
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pursuance  of  a  contract  with  "  the  master,  owner,  agent,  or 
consignee"  of  the  boat.  But  when  done  or  furnished  for  a 
contTdctor,  not  such  "master,  owner,  agent,  or  consignee," 
the  parties  had  no  lien,  and  often  lost  the  value  of  their 
labor  and  materials  by  the  failure  or  dishonesty  of  the 
contractor.  To  remedy  tfa^s  evil,  the  act  was  amended  so 
as  to  give  all  persons  a  lien  for  labor  or  materials  furnished 
in  pursuance  of  a  contract  with  any  person  authorized  to 
employ  labor  or  purchase  materials  to  repair,  fit,  furnish, 
or  equip  a  boat  engaged  in  the  navigation  of  the  waters  of 
this  state. 

The  agent,  contractor,  ot  subcontractor  or  the  owner  of 
a  boat  is  necessarily  authorized  by  the  nature  and  terms  of 
liis  agreement  of  employment  to  procure  the  labor  and 
materials  necessary  to 'accomplish  what  he  is  authorized  by 
or  contracted  with  the  owner  to  do  thereon  or  thereabout. 
The  very  general  phrase  in  the  amendment — "any  person 
having  them  [material  men]  employed  to  construct,  repair," 
etc.,  must  be  construed  to  mean  any  person  having  them  so 
employed  by  the  authority  of  the  owner.  For  it  cannot  be 
supposed  that  the  legislature  intended  that  the  "any  per^ 
son"  mentioned  in  the  section  applies  to  any  one  other  than 
a  perison  within  the  category  of  persons  just  before  enumer- 
ated— that  is,  a  person  sustaining  some  relation  to  the 
owner  that  authorizes  him  to  employ  the  labor  or  purchase 
the  material  in  question. 

A  mere  trespasser  or  intruder  upon  the  boat  of  another 
surely  cannot  fasten  a  lien  upon  it  for  the  value  of  the  labor 
and  materials  used  in  unauthorized  repairs  thereon.  As 
was  said  by  this  court  in  The  Augusta^  5  Am.  L.  T.  Bep. 
495,  "n  person  who  puts  work  or  materials  into  the  ship  of 
another  as  a  mere  trespasser  or  intruder,  does  not  thereby 
become  a  material-man,  entitled  to  a  lien  thereon  for  the 
value  of  such  work  or  materials.  But  the  consent  of  the 
owner  may  be  implied  from  the  circumstances  of  the  case. 
For  instance,  when  the  respondent  [the  owner]  contracted 
with  Butter  to  repair  the  vessel,  it  was  necessarily  implied 
that  he  might  employ  the  libellants,  and  they  might  be  so 
employed  to  work  thereon.     They  are,  therefore,  not  in- 
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trnders  or  strangers  to  this  vessel,  but  persons  employed  to 
work  thereon  with  the  implied  consent  of  the  owner.'* 

It  is  admitted  by  the  answer  that  at  the  time  alleged  by 
the  libellants  they  labored  on  the  city  of  Salem,  she  was  in 
the  possession  of  Steffen  under  a  contract  with  the  respond* 
ent  to  repair  her.  This  being  so,  he  was  authorized  to  em- 
ploy the  libellants  to  do  any  work  upon  her  within  the 
scope  of  his  contract.  Assuming  that  the  libellants  were 
employed  by  Steffen  and  did  the  work  on  the  boat  as  they 
allege,  they  thereby  acquired  a  lien  thereon  for  the  value 
of  their  labor.  Neither  is  it  necessary  that  they  should  at 
the  tim&  of  performing  the  labor  have  expressed  a  purpose 
or  consciously  intended  to  claim  a  lien  therefor  upon  the 
vessel.  The  law  gives  the  lien  upon  the  performance  of  the 
labor  as  a  means  of  securing  the  payment  for  it.  It  is  an 
incident  which  the  law  attaches  to  the  transaction,  and  can 
only  be  waived  or  discharged  by  an  agreement  or  understand- 
ing to  that  effect  on  the  part  of  the  person  entitled  to  it. 

These  exceptions  for  impertinence  are  well  taken.  It  mat- 
ters not,  so  far  as  the  claims  6f  the  libellants  are  concerned, 
what  controversy  exists  between  Steffen  and  his  creditors, 
or  how  the  respondent  is  involved  in  it — ^whether  as  gar- 
nishee or  otherwise.  If  they  performed  the  work  on  the 
respondent's  boat,  as  they  allege  they  did,  they  have  a  lien 
thereon  for  its  value — irrespective  of  the  state  o'f  the  ac- 
counts between  him  and  Steffen — and  are  entitled  to  main- 
tain this  suit  to  establish  their  claim  and  enforce  such  lien 
by  the  sale  of  the  boat. 

They  are  not  creditors  of  the  respondent's,  and  the  only 
relation  between  him  and  them  arises  out  of  the  fact  that 
he  is  the  owner  of  a  boat  upon  which  they  claim  a  lien  for 
labor.  On  that  account  he  is  entitled  to  contest  the  fact  of 
the  indebtedness,  or  to  show  that  the  lien  given  by  the  law 
therefor  has  been  waived  or  discharged,  or  failing  in  these, 
to  discharge  the  lien,  by  the  payment  of  whatever  sum  is 
found  due  the  libellants,  and  thereby  prevent  the  sale  of 
the-  boat. 

The  exception  for  insufficiency  is  disallowed,  and  the  ex- 
ceptions for  impertinence  are  allowed. 

31 
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March  30,  1882. 

On  this  day  tlie  case  was  finally  heard  on  the  libel, 
amended  answer,  and  the  evidence. 

Deaby,  J.  This  case  is  now  submitted  on  the  libel,  the 
amended  answer,  and  the  evidence.  The  only  defence  made 
to  the  libellants"  claim  of  a  lien  is,  that  they  worked  on  the 
boat  in  pursuance  of  an  agreement  with  the  contractor,  F. 
J.  Ste£fen,  that  they  would  look  to  him  ''solely"  for  their 
pay,  and  would  not  claim  any  lien  therefor.  There  is  not 
a  particle  of  evidence  in  the  case,  even  tending  to  prove  any 
such  agreement. 

Steffen  was  engaged  in  the  business  of  building  and  re- 
pairing boats,  and  the  libellants  were  employed  by  him, 
from  time  to  time,  to  work  by  the  day  at  whatever  job  he 
might  have  on  hand.  When  he  commenced  to  repair  the 
City  of  Salem  for  the  respondent,  he  set  the  libellants  to 
work  on  her  without  any  express  agreement  as  to  the  wages 
or  the  payment  of  them.  He  was  in  the  habit  of  paying 
them  the  wages  claimed  in  the  libel,  and  there  is  no  doubt 
but  that  it  was  understood  between  him  and  the  libellants 
that  he  would  pay  them  the  customary  wages. 

But  it  is  argued  that  because  the  libellants  or  some  of  them 
testified  that  when  they  went  to  work  on  the  boat  they 
trusted  Steffen,  and  expected  him  to  pay  them  as  thereto- 
fore, and  did  not  think  of  resorting  to  the  boat  for  their 
wages  until  the  contractor  failed,  that  therefore  they  trusted 
Steffen  exclusively  and  waived  their  lien  on  the  boat. 

But  this  position  is  dearly  untenable.  The  contractor  is 
personally  responsible  to  his  workmen  for  their  wages,  inde- 
pendent of  the  lien.  This  is  the  legal  effect  of  their  employ- 
ment. Therefore,  they  had  a  right  to  look  -to  him  for  pay- 
ment— to  trust  him  to  perform  his  obligation,  without  in  the 
least  impairing  their  lien.  The  lien  is  given  by  the  law  in 
addition  to  the  personal  liability  of  the  contractor,  and  as  a 
security  therefor.     (The  Nestor,  1  Sum.  84.) 

It  operates  and  takes  effect  in  favor  of  the  workman  with- 
out any  thought  or  action  on  his  part,  other  than  the  due 
performance  of  his  contract.    Therefore,  he  is  not  bound 
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in  any  way  to  assert  his  intention. to  claim  or  rely  upon  the 
lien.  The  law  takes  care  of  him  in  this  respect,  even  if  he 
is  unaware  of  its  existence;  and  he  can  only  be  deprived  of 
this  security  by  an  express  agreement  to  waive  or  relinquish 
it,  or  by  some  affirmative  act,  from  which  such  an  agreement 
may  be  reasonably  inferred.  Thus,  an  agreement  with  the 
contractor  to  trust  him  exclusively — to  look  to  him  alone  for 
the  payment  of  the  wages  and  therefore  not  the  vessel, 
would  prevent  the  lien  from  attaching.  (The  Nestor,  1 
Sum.  76,) 

There  must  be  a  dedree  for  each  of  the  libellants  for  his 
wages  as  carpenter,  at  the  rate  of  four  dollars  per  day,  as 
follows — Charles  Nelson,  forty-eight  days,  one  hundred  and 
ninety-two  dollars;  Peter  Johnson,  twenty-two  days,  eighty- 
eight  dollars;  and  Jonas  Carlson,  twenty-nine  days,  one 
hundred  and  sixteen  dollars*-*in  all,  three  hundred  and 
nioety^six  dollars,  with  legal  interest  since  February  letV 
and  costs  and  expenses  of  suit. 


The  Ping-On. 

Circuit  Coubt,  District  of  Califobnu. 
March  6,  1882. 

1.  jruRiBDionoK. — An  appeal  lies  to  the  oireait  eoait  for  the  dittriot  of  Cali- 

fornia from  the  judgment  of  the  consular  court  when  the  amount  of  the 
judgment  exceeds  two  thousand  five  hundred  dollars. 

2.  Sbcurity. — Where  a  sum  of  money  was  deposited  in  the  registry  of  the 

consular  court  in  lieu  of  an  appeal  bond:  Held,  sufficient. 

3.  Misjoinder  of  Respondents  in  Cross  Libel:  Hddy  too  late  to  raise  the 

objection  for  the  first  time  in  the  appellate  court. 

4.  Collision. — Where  two  steamers  were  approaching  on  such  courses  as  to 

enable  each  to  make  the  green  light  of  the  other  on  her  starboard 
bow,  and  one  vessel  ported  her  helm:  ffeld,  that  she  was  in  fault.  If 
by  reason  of  smoke  the  vessel  which  ported  her  helm  eould  not  discern 
^ther  of  the  side  lights  of  the  approaching  steamer,  it  was  her  duty  to 
blow  her  whistle  and  to  slow  or  stop  until  the  course  of  the  approaching 
vessel  could  be  ascertained. 

Before  Sawyeb,  Circuit  Jadge,  and  Hoffman,  District  Jadge. 

Appeals  from  United  States  Consular  Court  at  Shanghai, 
China. 
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Selden  8.  Wright  and  M.  Andros,  for  appellant. 
McAUider  <k  Bergen^  for  respoDdeiit. 

By  the  Court,  Hoffman,  J.  This  case  comes  before  as  on 
appeal  from  a  decree  rendered  by  the  United  States  consular 
court  at  Shanghai,  China,  on  a  cross-libel  filed  by  the  appel- 
lees against  the  appellants.  A  preliminary  objection  to  the 
jurisdiction  of  this  court  must  first  be  considered. 

The  revised  statutes,  sections  4092,  4093,  4094,  and  4109, 
in  substance,  provide,  that  in  all  cades  where  the  matter  in 
dispute  exceeds  two  thousand  five  hundred  dollars,  an  ap- 
peal from  the  final  judgment  of  any  consular  court  shall  be 
allowed  to  the  circuit  court  for  the  district  of  California* 
In  cases  where  the  matter  in  dispute  exceeds  fire  hundred 
dollars,  and  does  not  exceed  two  thousand  five  hundred 
dollars,  the  appeal  lies  to  the  United  States  minister.  The 
latter  has  also  original  jurisdiction  in  cases  where  a  con- 
sular officer  is  interested  either  as  a  party  or  a  witness,  and 
from  his  final  judgment  in  such  cases  an  appeal  lies  to  the 
circuit  court  for  the  district  of  California,  when  the  amount 
in  dispute,  exclusive  of  costs,  exceeds  two  thousand  five 
hundred  dollars.  As  the  amount  in  dispute  in  the  present 
cause  exceeds  two  thousand  five  hundred  dollars,  exclusive 
of  costs,  the  right  to  appeal  to  this  court  would  seem,  un- 
der these  provisions,  to  be  clear  and  unquestionable. 

It  is  contended  that  they  are  modified  and  controlled  by 
the  provisions  of  section  4107.  That  section,  in  substance, 
provides: 

A.  ''That  the  consul  shall  have  jurisdiction  in  all  cases 
where  the  damages  demanded  do  not  exceed  five  hundred 
dollars;  and  in  such  cases,  if  he  sees  fit  to  decide  the  same 
without  aid,  his  judgment  shall  be  final. 

B.  ^*  That  in  any  case  he  may,  and  when  the  damages  de« 
mauded  exceed  five  hundred  dollars,  he  must,  summon  to 
sit  with  him  on  the  hearing  of  the  cause  not  less  than  two 
nor  more  than  three  citizens  of  the  United  States,  etc. 

C.  ''If  the  consul  and  his  associates  concur  in  opinion, 
the  judgment  shall  be  final.    But  if  either  of  the  associates 
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differ  in  opinion  from  the  consul,  either  party  may  appeal 
to  the  minister. 

D.  ''The  oonsnl  shall,  in  all  cases,  give  judgment  in  the 
case;  and  if  no  appeal  is  lawfully  claimed,  the  decision  of 
the  consul  shall  be  final." 

One  of  the  associates  in  the  case  at  bar  differed  in  opin- 
ion from  the  consul.  It  is  claimed  that  under  section  4107 
the  appeal  should  have  been  taken  to  the  minister.  It  is 
obvious  that  if  this  be  the  legal  effect  of  the  provisions  of 
section  4107,  thQ  provisions  of  sections  4092,  4093,  4094, 
and  4109  are  not  merely  modified  and  restricted,  but 
they  are  in  great  part  abrogated  and  repealed,  and  the  va- 
rious sections  of  the  act  are  irreconcilably  contradictory 
and  conflicting. 
»  If  the  appeal  lies  to  the  minister,  exclusively,  in  all  cases 
where  the  associates  do  not  unanimously  concur  in  opiniou 
with  the  consul,  then  the  provisions  of  section  4093,  which 
allow  an  appeal  to  the  circuit  court,  for  the  district  of  Cali- 
fornia, from  any  final  judgment  in  any  consular  court  when 
ihe  matter  in  dispute,  exclusive  of  costs,  exceeds  two  thou- 
sand five  hundred  dollars,  are  repealed  or  become  inopera- 
tive. For,  if  the  associates  differ,  the  appeal  is  to  the  min- 
ister, and  if  they  concur,  the  judgment  of  the  consul  is  final. 

The  provisions  of  sections  4094,  4109,  and  4092  clearly 
indicate  the  system  congress  intended  to  adopt. 

In  suits  for  five  hundred  dollars  or  less,  the  decision  of 
the  consular  court  is  final,  unless  the  consul  sees  fit  to  call 
in  associates  and  they  differ  in  opinion.  In  suits  for  more 
than  five  hundred  dollars,  and  not  more  than  two  thousand 
five  hundred  dollars,  an  appeal  lies  to  the  minister,  whose 
judgment  is  final.  In  suits  for  more  than  two  thousand  five 
hundred  dollars  the  appeal  lies  to  the  circuit  court  for  the 
district  of  California,  and  a  similar  appeal  lies  from  the 
final  judgment  of  the  minister  in  the  eocercUe  of  original 
jurisdiction  when  the  amount  involved  exceeds  two  thou- 
sand five  hundred  dollars.  But  this  original  jurisdiction  is 
confined  to  cases  where  the  consul  is  interested  either  as 
party  or  witness.  It  thus  appears  that  congress  has  seen 
fit  to  withhold,  both  from  the  consular  court  and  from  the 
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miniater,  fioal  jurisdiotion  in  all  cases  where  the  matter  ia 
dispute  exceeds  two  thousand  five  hundred  dollars,  excla* 
sive  of  costs,  and  to  provide,  in  such  cases,  for  an  appeal 
to  the  circuit  court  for  the  district  of  California. 

But  if  the  provisions  of  section  4107  have  the  effect  con- 
tended for,  this  system  is  fundamentally  changed.  For  not 
only  is  the  appeal  from  the  consular  court  withheld  in  all 
cases  where  the  associates  concur  with  the  consul,  but 
when  they  differ  the  appeal  is  to  the  minister  exclusively, 
and  from  his  }udgmeut  there  is  no  appeal — suoh  appeal  be- 
ing allowed  only  from  judgments  given  by  him  in  the  exer- 
cise of  original  jurisdiction. 

It  is  suggested  that  these  differences  and  discrepancies 
may  be  avoided  by  construing  the  words,  "either  party  may 
appeal  to  the  minister*"  as  permissive  merely;  and  that  the « 
right  of  appeal  to  the  circuit  court,  given  by  section  40d3, 
is  preserved.  But  this  suggestion  seems  inadequate  to  meet 
the  difficulties  of  the  case.  If  an  appeal  can  be  taken  in 
all  cases  involving  more  than  two  thousand  five  hundred 
dollars  to  the  circuit  court,  and  if  either  party  may  appeal 
to  the  minister,  to  which  is  the  appeal,  in  case  parties  dis- 
agree? If  one  prays  an  appeal  to  the  circuit  court,  and 
the  other  to  the  minister,  how  is  the  consul  to  determine 
which  shall  be  granted  ? 

But  supposing  this  embarrassment  overcome,  the  greater 
difficulty  still  remains  t>f  reconciling  the  provision  that  the 
consul's  judgment  shall  be  final  when  his  associates  concur 
with  him  in  opinion,  with  the  provisions  giving  an  appeal 
to  the  circuit  court /rom  any  jvidgment  or  deo^eeofa  co^isnlar 
court  wJiere  the  matter  in  dispute  exceeds  the  sum  of  ttoo  thou* 
sand  five  hundred  dollars.  (Sec.  4093.)  The  only  plausible 
way  of  reconciling  these  seemingly  contradictory  provisions, 
which  occurs  to  ns,  is  to  construe  the  provisions  of  section 
4107,  which  make  the  judgment  of  the  consul  final  when 
concurred  in  by  his  associates,  and  allowing  an  appeal  to 
the  minister  when  there  is  a  difference  of  opinion,  as  refer- 
ring only  to  cases  in  which  the  matter  in  dispute  does  not 
exceed  two  thousand  five  hundred  dollars.  The  provisions 
of  the  act  would  thus  be  made  harmonious  and  consistent^ 
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and  its  principal  feature  preserved,  viz. :  to  make  the  judg- 
ments of  the  consul  or  minister  final  in  all  cases  where  the 
matter  in  dispute  does  not  exceed  two  thousand  five  hun- 
dred dollars,  and  to  allow  an  appeal  to  the  circuit  court  in 
all  cases  where  it  is  in  excess  of  that  amount. 

The  whole  statute  upon  the  subject  of  the  consular  and 
ministerial  courts  of  Obina  and  Japan  must  be  construed 
together,  and,  if  possible,  so  that  there  shall  be  no  conflict 
between  its  yarious  provisions.  A  complete  and  harmoni- 
ous system  for  the  exercise  of  appellate  jurisdiction  from 
those  courts  has  been  provided,  and  sections  4092  and  4093 
confer  the  jurisdiction.  By  the  former,  appeals  to  the  min- 
ister are  limited  to  cases  involving  amounts  not  less  than 
five  hundred  dollars  and  not  exceeding  two  thousand  five 
hundred  dollars.  By  the  latter,  appellate  jurisdiction  is 
given  to  the  United  States  circuit  court  for  the  district  of 
California  in  ''any  final  judgment  in  the  consular  court 
wherein  the  amount  of  the  judgment,  exclusive  of  costs, 
exceeds  two  thousand  five  hundred  dollars,"  etc.  The  spe- 
cial office  and  purpose  of  those  two  sections  is  to  provide  for 
the  jurisdiction.  Section  4107  only  prescribes,  to  a  certain 
extent,  the  conditions  and  limitations  under  which  the  ju- 
risdiction provided  for  by  the  previous  sections  shall  be 
exercised.  Its  provisions  must  be  construed  in  subordina- 
tion to  the  system  and  provisions  of  the  sections  specially 
defining  the  jurisdiction.  So  construing  section  4107,  we 
have  no  doubt  that  appeals  to  the  minister  are  allowed  by 
its  provisions  under  the  circumstances  therein  indicated, 
only  in  the  class  of  cases  over  which  appellate  jurisdiction 
is  given  to  that  officer  by  section  4092,  and  that  in  any  case 
wherein  the  judgment  is  for  more  than  two  thousand  five 
hundred  dollars,  etc.,  an  appeal  lies  to  the  circuit  court  for 
the  district  qt  California. 

The  objection  to  the  jurisdiction  is  overruled. 

It  is  further  contended^  that  the  appeal  should  be  dis- 
missed because  no  sufficient  security  was  given  by  the  ap- 
pellant. No  bond  was  in  fact  given,  but  the  sum  of  six 
thousand  dollars  was  deposited  in  the  registry  of  the  con- 
sular court  in  lieu  thereof.     Section  4117  of  the  revised 
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Btatates  of  the  United  States  provides,  that  the  minister 
shall,  with  the  advice  of  the  consul,  prescribe  "the  security 
which  shall  be  required  of  a  party  who  appeals  from  the 
decision."  The  deposit  was  taken  without  objection.  It 
is  to  be  presumed  that  it  was  prescribed  by  the  minister 
with  the  advice  of  the  consul.  It  is  of  the  highest  order, 
and  far  more  certain  than  a  bond  which  may  prove  of  no 
value,  and  which  the  statute  does  not  require.  The  objec- 
tion is  overruled. 

It  is  contended  on  the  part  of  the  appellant  that  the  de- 
cree should  be  reversed,  and  the  cross-libel  dismissed  for 
misjoinder  of  respondents.  The  original  libel  was  filed  by 
Clement  Fhinney  Blethen,  owner  of  the  American  brig 
CondoTy  against  the  steamer  Piiig-On,  to  recover  damages 
in  a  cause  of  collision.  To  this  libel  Andrew  Allison  Mc- 
Caslin,  claimant  of  the  PingrOn,  filed  an  answer  on  the 
twenty-fourth  of  December,  1879.  On  the  nineteenth  of 
January,  1880,  McCaslin  applied  to  the  court  for  leave  to 
file  a  cross-libel,  which,  being  granted,  he,  on  the  twenty* 
third  of  January,  filed  a  cross-libel  against  Blethen  as  the 
original  libellant,  and  also  against  him,  C.  H.  Wells,  and 
others  as  partners  in  the  Shanghai  Tugboat  Association,  the 
owner  of  the  steamtug  Fokelin^  which,  at  the  time  of  the 
collision,  had  the  Condor  in  tow. 

Blethen  and  the  Shanghai  Tugboat  Association  appeared 
and  filed  their  answer  to  the  cross-libel.  The  two  cases 
were  tried  together,  and  a  decree  was  entered  on  the  cross- 
libel  against  Clement  Fhinney  Blethen  and  C.  H.  Wells  as 
part  owners  of  the  steamtug  Fokdin^  and  partners  in  the 
Shanghai  Tagboat  Association.  No  decree  whatever  was 
entered  in  the  original  suit.  The  appeal  now  before  us  is 
from  the  decree  on  the  cross-libel. 

It  is  obvious  that  the  crosa-libel  was  filed,  uojb  against  the 
libellant  in  the  original  libel,  as  owner  of  the  Condor  alone, 
but  against  him  and  others  trading  under  the  style  of  the 
Shanghai  Tugboat  Association,  as  the  supposed  ownera  of 
the  Fokelin,  by  whose  fault,  in  part,  the  collision  is  charged 
to  have  occurred.  The  Tugboat  Association,  and  the  per- 
sons composing  it,  were  thus  strangers  to  the  original  suit. 
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and  a  new  sabject-matter  was  introduced  into  the  litigation, 
viz. :  the  liability  of  the  Fokelin  and  her  owners  for  the 
damage  sustained  by  the  Fing-On. 

It  was  not  the  office  of  a  cross-libel  to  enforce  this  liabil- 
ity. '' Whether  the  controversy  pending  is  a  suit  in  equity 
or  in  admiralty,  a  cross-bill  or  libel  is  a  bill  or  libel 
brought  by  a  defendant  in  the  suit  against  the  plaintiff  in 
the  same  suit,  or  against  other  defendants  in  the  original 
suit,  or  against  both,  touching  the  matter  in  question  in  the 
original  bill  or  libel.  It  is  brought  in  the  admiralty  to  ob- 
tain full  and  complete  relief  to  all  parties  as  tothe  matters 
charged  in  the  original  libel;  and  in  equity  the  cross-bill  is 
sometimes  useJ  to  obtain  discovery;  new  and  distinct  mat- 
ters not  included  in  the  original  bill  or  libel  should  not  be 
embraced  in  the  cross-suit,  as  they  cannot  be  properly  ex- 
amined in  such  suit,  for  the  reason  that  they  constitute  the 
proper  subject  of  a  new  original  bill  or  libel.  Matters  aux- 
iliary to  the  cause  of  action  set  forth  in  the  original  libel  or 
bill  may  be  included  in  the  cross-suit,  and  no  others,  as  the 
cross-suit  is  in  general  incidental  to  and  dependent  upon 
the  original  suit."  (The  Dove,  91 U.  S.  385;  Shields ei  at,  v. 
Barrow,  17  How.  145;  Story's  Eq.  PL,  sec.  889.) 

The  original  libel  was  founded  on  the  alleged  negligence 
of  the  Ping-On,  whereby  the  Condor  was  sunk.  It  was  per- 
fectly competent  for  the  owners  of  the  Ping-On  to  seek 
affirmative  relief  by  cross-libel  against  the  owners  of  the 
Condor,  and  the  decree  would  have  determined  which  of  the 
two  vessels  was  in  fault. 

But  the  cross-libel  in  this  case  not  only  impleads  stran- 
gers to  the  original  suit,  but  it  seeks  to  enforce  their  liabil- 
ity as  the  owners  of  the  steamtug  Fokelin;  and  the  decree 
rendered  was  against  the  respondents  as  such  owners,  and 
not  against  the  master  and  owners  of  the  Condor  as  such. 
The  fifty-third  admiifalty  rule  of  the  supreme  court  clearly 
indicates  that  parties  other  than  the  original  parties  cannot 
be  joined  either  as  libellants  or  respondents  in  a  cross-libel. 

"Whenever  a  cross-libel  is  filed  upon  any  counter  claim 
arising  out  of  the  same  causes  of  action  for  which  the  orig- 
inal libel  was  filed,  the  respondents  in  the  cross-libel  shall 
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give  security,  in  the  nsnal  form,  to  respond  in  damages  as 
claimed  in  tlie  cross-libel,  nnless  the  court,  on  good  oanse 
shown,  shall  otherwise  direct,  and  all  proceedings  upon  the 
original  libd  shall  be  stayed  until  suck  security  shall  be  given" 
(Admiralty  Rule  63.) 

It  was  sarely  not  intended  by  this  rale  to  make  the  right 
of  the  original  libellani  to  proceed  in  his  suit  depend  upon 
the  ability  or  willingness  of  strangers,  whom  the  respondent 
might  charge  with  negligence,  to  give  security  to  answer  his 
demand,  nor  compel  the  liboUant  himself  to  become  respon- 
sible for  their  negligence,  or  abandon  his  suit. 

It  is  objected  that  it  is  too  late  to  raise  this  objection  for 
the  first  time  in  the  appellate  court.  There  is  no  doubt 
that,  as  a  general  rule,  parties  are  required  to  present  their 
objection  at  the  stage  of  the  litigation  when  the  errors,  if 
any,  may  be  corrected  without  inconvenience  or  unneces- 
sary expense.  If  they  fail  to  do  so,  they  will,  in  the  appel- 
late court,  be  deemed  to  have  waived  them.  (The  Vander^ 
bill,  6  Wall.  230;  The  Commander^n-CMef,  1  Id.  62.)  It  is 
contended  by  the  appellants  that  the  objection  uhxs  taken  in 
the  court  below. 

The  eighth  article  of  the  answer  avers,  that  the  Shanghai 
Tug-boat  Association  ought  not  to  have  been  made  parties 
to  the  suit.  But  this  exception,  if  such  it  can  be  called, 
points  very  vaguely  to  the  objection  now  relied  on.  It  may 
mean,  merely,  that  the  Tug-boat  Association  ought  not  to 
have  been  sued  because  they  were  not  liable;  or  that  they 
ought  not  to  have  been  joined  in  a  suit  against  the  master 
and  owners  of  the  Condor.  It  does  not  state,  with  any  dis- 
tinctness, that  they  ought  not  to  have  been  sued  on  a  cross- 
libel,  because  they  were  not  parties  to  the  original  libeL 

The  record  does  not  disclose  any  presentation  of  this  ob- 
jection to  the  court,  nor  any  ruling  upon  it,  nor  any  excep- 
tion taken  to  such  ruling.  The  cause  was  tried  on  its 
merits;  all  parties,  so  far  as  appear,  submitting  to  the  ju- 
risdiction. Had  the  point  been  presented,  we  must  pre- 
sume that  the  court  would  have  decided  it  correctly. 

In  that  case,  the  cross-libellant  could,  without  inconven- 
ience or  considerable  expense,  have  dismissed  their  cross- 
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libel,  and  set  np  the  same  matter  in  an  original  libel.  It  is 
qnite  possible  that  it  was  not  thought  neoessurj  to  drive 
them  to  this  merely  formal  change  of  procedure.  We  think 
it  too  late,  after  the  cause  has  been  fully  heard,  and  after 
the  appellants  have  taken  their  chances  of  obtaining  a 
favorable  decree,  for  them  to  raise  the  objection,  substan- 
tially, for  the  first  time  in  this  court.  We  proceed  to  con- 
sider the  merits  of  the  cause. 

On  the  twenty^first  of  November,  1879,  the  Condor,  a 
brig  of  two  hundred  and  fifty-seven  tons,  was  on  a  voyage 
from  the  port  of  Nagasaki,  Japan,  to  the  port  of  Shanghai, 
Ohina.  She  was  at  anchor  on  the  Yang-tso  river,  two  or 
three  miles  below  the  Lismore  Wreck  light;  and  some  dis- 
tance from  where  the  Woosung  or  Wangpoo  river  flows  into 
the  Yang-tse-kiang.  The  steamtag  Fohelin,  on  her  way  to 
take  her  in  tow,  passed  the  Woosung  Light-house  about 
5  p.  M.,  and  on  reaching  the  brig,  which  was  riding  to  the 
flood  tide,  made  fast  to  her  port  side,  and  turned  her  round 
on  a  starboard  helm. 

The  two  vessels  then  proceeded  towards  their  port  of  des- 
tination, having  the  Lismore  light  slightly  on  the  port  bow, 
and  the  red  sector  of  the  Woosnng  light  a  little  on  the  star- 
board bow,  until,  when  within  about  three  eighths  or  half  a 
mile  from  the  Lismore  light,  the  white  and  green  lights  of 
a  steamer,  distant  from  half  a  mile  to  a  mile,  and  bearing 
from  two  to  two  and  a  half  points  on  the  starboard  bow» 
were  discovered.  The  steamer  proved  to  be  the  Piug-Ony 
which  had  left  Shanghai  on  the  same  afternoon.  No  other 
vessel  or  light  was  in  sight.  The  tug  and  tow  continued  on 
a  starboard  helm,  which  was  a  course  divergent  from  that 
of  the  Ping-On^  as  indicated  by  the  exposure  of  her  green 
light. 

It  was  soon  perceived  by  the  tag  and  tow  that  the 
steamer  was  changing  her  course.  The  cabin  lights  affe 
were  gradually  shut  out,  and  the  red  light  exposed^  until 
very  shortly  before  the  collision  all  three  of  her  lights  came 
in  view.  The  tug  and  tow,  on  perceiving  this  change  of 
course,  blew  two  whistles  to  indicate  that  she  was  on  her 
starboard  helm.    To  this  signal  the  steamer  replied  by  one 
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whistle,  indicating  that;  she  was  porting.  She  continued  to 
port  until  both  vessels  reached  the  immediate  yioinity  of 
the  Lismore  light,  when  the  steamer  struck  the  Condor 
stem  on,  nearly  amid-ships,  and  at  'nearly  a  right  angle. 
The  Condor  almost  immediately  sank. 

The  consular  court  adjudged  that  the  whole  liability  for 
the  damages,  both  to  the  Condor  and  the  Piiig-On,  rested 
on  the  tugboat  Fokelin  and  her  owners,  and  it  made  a  de« 
cree  in  favor  of  the  Ping-On  against  the  respondents,  to 
the  cross-libel  filed  by  the  owners  of  the  steamer. 

The  grounds  of  this  decision,  as  disclosed  in  the  judg- 
ment of  the  consul,  are:  1.  That  the  tug  and  tow  did  not 
have  a  proper  lookout.  2.  That  they  were  on  the  wrong 
side  of  the  channel.  3.  That  they  should  have  pprted  in* 
stead  of  starboarding  their  helms. 

1.  The  first  point,  though  mentioned  in  the  judgment, 
can  hardly  be  said  to  have  been  considered  as  a  separate 
and  independent  ground  of  decision.  The  court,  being  of 
opinion  that  the  tug  and  tow  were  on  the  wrong  side  of  the 
channel,  considers  that  there  should  have  been  a  lookout 
forward  in  view  of  ''the  hazard  of  their  situation  and  sur- 
roundings.'* The  proofs,  we  think,  show  that  no  lookout 
was  stationed  forward  on  the  top-gallant  forecastle;  but 
they  also  show,  beyond  controversy,  that  on  the  poop-deck 
of  the  Condor  were  three  experienced  mariners,  viz.,  the 
master  of  the  Condor,  the  master  of  the  tug,  and  a  pilot 
who  was  on  board  as  a  passenger.  All  these  agree  that 
they  kept  a  vigilant  lookout,  and  that  their  position  gave 
them  an  unobstructed  view  on  all  sides,  the  vessel  not  be- 
ing under  sail. 

The  Ping-On  was,  in  fact,  observed  when  at  a  distance  of 
one  half  or  three  quarters  of  a  mile,  and  in  ample  time  to 
enable  the  tug  to  adopt,  seasonably,  the  proper  measures  to 
avoid  a  collision.  It  is,  therefore,  we  think,  evident  that 
the  absence  of  a  lookout-  did  tiot  contribute,  eCnd  could 
not  have  contributed  to  the  accident,  and  that  the  Ping-On 
was  seen  from  the  Condor's  poop  as  soon  as  she  could  have 
been  discerned  by  a  lookout  forward,  and  even  sooner,  if 
the  mate  of  the  Condor,  who  was  a  witness  for  the  libellant. 
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is  to  be  credited.  (See  The  Dexter,  23  Wall.  69-74;  The 
Farragut,  10  Id.  337;  The  America,  92  U.  &.  436;  N.  7.  &  B. 
T.  Go.  V.  P.  <k  8.  S.  S.  Co.,  22  How.  471;  1  Pars.  Ship, 
and  Adm.  577;  The  Shirley  v.  The  Richmond,  2  Wood.  61.) 

2.  Were  the  tug  and  tow  in  faalt  in  being  on  the  south- 
erly side  of  the  channel  ?  Ifc  is  stated,  in  the  judgment  of 
the  consul,  that  the  ''  weight  of  eyidence  is  clear  that  it  is 
the  custom  of  this  port  for  all  vessels  coming  in  and  going 
out,  in  that  part  of  the  river  where  the  collision  occurred, 
to  pass  on  the  starboard  side  of  the  channel,  t.  e.,  incom- 
ing vesselsi  on  the  north,  and  outgoing  vessels  on  the  south 
side." 

We  have  carefully  examined  the  testimony  on  this  point. 
We  are  unable  to  concur  in  the  conclusions  of  the  consul. 
There  seems,  undoubtedly,  to  be  a  general  practice  or  un- 
derstanding such  as  is  stated  by  the  consul,  but  it  appears 
to  be  confined  to  cases  where  the  channel  is  not  clear,  or 
when  the  lights  of  approaching  vessels  are  in  sight.  Several 
experienced  ship-masters  and  pilots,  having  no  interest  in 
the  case,  testify:  ''If  the  channel  is  clear,  you  can  go  any 
side  of  the  channel."  "If  nothing  is  in  the  way,  a  vessel, 
after  passing  Lismore  light,  could  please  herself."  Even 
Captain  McCaslin,  master  of  the  Ping-On,  seems  to  admit 
the  limitation  of  the  rule  contended  for  by  the  appellants: 
''  I  believe  it  is  a  rule  to  go  on  the  right-hand  side  when 
there  is  any  light  in  sight." 

In  the  judgment  of  the  consul,  much  reliance  seems  to 
be  placed  on  a  decision  of  Sir  Edmund  Homsby,  of  the 
British  Court  for  Shanghai,  in  the  case  of  HopeweU  v.  The 
Annie  Oray.  But  in  this  case  the  collision  occurred  on  the 
Woosung  river,  and  not  on  the  Tang-tse  river,  where  the 
collision  in  the  case  at  bar  took  place;  and  the  learned 
judge,  even  as  to  that  river,  declines  to  ''enter  into  the 
question,  whether  there  is  any  law  or  custom,  of  universal 
and  invariable  practice,  which  compels  a  vessel  to  keep  a 
starboard  shore;"  and  he  places  his  decision  on  the  ground 
that  "apart  from  any  law,  custom,  or  practice,  good  navi- 
gation required  the  Annie  Gray  to  keep  the  Woosung  side 
of  the  river."    It  is  obvious  that  this  decision  can  have  lit- 
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tie  application  to  a  collision  occurring  on  the  Yang^tse 
river. 

The  opinion  of  the  learned  judge  seems  to  afford  some 
support  to  the  contention  of  the  respondents  in  this  case. 
He  observes:  ^' While  the  assessors  agree  that  it  is  open  to 
a  vessel  to  take  any  clear  channel,  they  expressly  dissent 
from  the  view  that  a  clear  channel  is  to  be  considered  such 
>¥hen  another  vessel  is  approaching  it,  and  would,  in  her 
ordinary  course,  enter  it." 

•  If  this  view  of  the  assessors  be  correct,  and  it  seems  to 
be  approved  by  the  learned  judge,  it  follows  that  the  tug 
and  tow  had  a  right  to  hold  their  course  along  the  southerly 
shore,  near  which  the  Condor  had  been  anchored,  until,  at 
least,  the  channel,  by  reason  of  the  approach  of  another 
vessel,  ceased  to  be  cfear,  and  their  liability,  if  any,  will 
attach,  not  because,  when  the  Ping-On  was  discovedred,  they 
were  on  the  wrong  side  of  the  channel,  but  because,  after 
she  was  discovered,  they  failed  to  adopt  proper  measures 
to  avoid  the  collision.  In  this  view  Captain  Dalrymple,  one 
of  the  assessors  summoned  by-  the  consul  to  assist  him, 
concurs.  In  reply  to  interrogatory  seven,  he  says:  ''When 
the  Ping-On  first  sighted  the  Condor,  the  Ping-On  had  a 
right  to  be  where  she  was.  When  the  Condor  first  sighted 
the  Ping-On,  the  Condor  had  a  rigid  to  be  where  she  v)m.  Bui^ 
offer  passing  ilhe  Lismore  light,  and  getting  in  mid^hannel,  it 
is  the  custom  to  keep  on  the  starboard  and  pass  vessels  on 
the  port  helm." 

3.  Was  it  the  duty  of  the  tug  to  have  ported  her  helm 
when  the  green  light  of  the  Ping-On  was  sighted?  The 
court  below  has  applied  to  the  case  the  provisions  of  rule 
13,  as  construed  by  Dr.  Lushington  in  the  case  of  The 
Fruitei-er  v.  The  Fivgal,  Holt,  158.  In  that  case  Dr.  Lush- 
ington observes:  ^'Part  of  the  evidence  says  they  were 
within  two  points  of  meeting  end  on.  I  should  consider, 
if  they  were  within  two  points  of  meeting  end  on,  they 
would  fall  within  the  latter  part  of  the  statement,  nearly 
end  on." 

But  this  construction  of  rules  11  and  13  having  given  rise 
to  doubt  and  misapprehension,  those  rules  were  explained 
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by  an  order  in  council  July  30,  1868.  This  order,  after  re- 
citing the  rales,  and  the  fact  that  there  have  been  doubt  and 
misapprehension  concerning  the  effect  of  the  said  two  arti- 
cles, declares  that  her  Majesty,  by  virtue  of  the  powers, 
etc.,  ''is  pleased  to  make  the  following  additions  to  said 
regulations,  by  way  of  explanation  of  the  said  two  arti- 
cles.'* "Articles  11  and  13,  as  originally  adopted,  were  as 
follows: 

''Article  11.  If  two  sailing  ships  are  meeting  end  on,  oi 
nearly  end  on,  so  as  to  involve  risk  of  collision,  the  helms 
of  both  shall  be  put  to  port,  so  that  each  may  pass  on  the 
port  side  of  the  other. 

"Article  13.  If  two  ships  under  steam  are  meeting  end 
on,  or  nearly  end  on,  so  as  to  involve  risk  of  collision,  the 
helms  of  both  shall  be  put  to  port,  so  that  each  may  pass 
on  the  port  side  of  the  other."  The  additions,  by  way  of 
explanation,  are  as  follows:  "The  said  two  articles,  num* 
bered  11  and  13,  respectively,  only  apply  to  cases  where 
ships  are  meeting  end  on,  or  nearly  end  on,  in  such  a  man* 
ner  as  to  involve  the  risk  of  collision.  They,  consequently, 
do  not  apply  to  two  ships  which  must,  if  both  keep  on  their 
respective  courses,  pass  clear  of  each  other."  "The  only 
cases  in  which  the  said  two  articles  apply,  are:  when  each 
of  the  two  ships  is  end  on,  or  nearly  end  on  to'  the  other; 
in  other  words,  to  cases  in  which,  by  day,  each  ship  sees  the 
masts  of  the  other  in  a^  line  with  her  own;  and,  by  night,  to 
cases  in  which  each  ship  is  in  such  a  position  as  to  see  both 
the  side  lights  of  the  other." 

"The  said  two  articles  do  not  apply,  by  day,  to  cases  in 
which  a  ship' sees  another  ahead,  crossing  her  own  course; 
or  by  nigJU,  to  cases  where  the  red  light  of  one  ship  is  op- 
posed to  the  red  light  of  the  other;  or  where  the  green  light 
of  one  ship  is  opposed  to  the  green  light  of  the  other;  or 
where  a  red  light  without  a  green  light,  or  a  green  light 
without  a  red  light,  is  seen  ahead;  or  where  both  green  and 
red  lights  are  seen  anywhere  but  ahead." 

It  would  seem  that  nothing  could  be  plainer  or  more  ex- 
plicit than  this  explanation  of  the  practical  application  of 
the  phrase,  "nearly  end  on;"  and  that  it  removes,  as  was  no 
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doabt  its  design,  the  dangerous  vagneness  of  the  interpre- 
tation given  to  those  words  by  Dr.  Lashington. 

Captain  Boweu,  a  witness  for  the  libellants,  recognizes, 
apparently  without  reference  to  the  rule  or  the  exposition 
of  it,  which  has  been  cited,  the  impropriety  of  a  vessel  in  the 
position  of  the  Condor  changing  her  course  on  seeing  a 
green  and  a  white  light  two  points  on  the  starboard  bow. 

In  reply  to  a  question  in  which  the  position  of  the  Condor 
and  the  bearing  of  the  Ping-en's  green  and  white  lights  are 
stated,  he  says:  ''My  green  light  was  exposed  to  his,  and  I 
should  keep  on,  taking  the  left-hand  bank  of  the  channel, 
but  only  under  these  circumstances."  This  witness  was 
called  to  prove  the  custom  of  incoming  and  outgoing  vessels 
to  keep  to  the  starboard  side  of  the  channel;  but  he  informs 
us,  that  even  if  on  the  wrong  side  of  the  channel,  with  the 
Lismore  Light  only  one  half  a  point  on  his  port  bow,  he 
would  still  hold  his  course  on  seeing  the  white  and  green 
lights  of  an  approaching  vessel  two  points  on  his  starboard 
bow.  *'If  I  altered  my  course,  and  got  into  collision,  I 
would  consider  myself  in  the  wrong." 

Captain  Dalrymple,  one  of  the  assessors,  concurs  sub- 
stantially in  the  opinion  of  Captain  Bowen.  In  reply  to 
the  tenth  interrogatory  addressed  to  him  by  the  consul  he 
says :  ''  I  think  if  the  tug  and  Condor  had  ported  their  helms 
immediately  after  hearing  the  Ping-On's  whistle  announcing 
that  she  was  porting,  there  would  have  been  a  collision, 
and  I  should  have  thought  the  Condor  in  the  wrong  in  doing 
so,  as  there  was  not  distance  enough  to  have  cleared  the 
Ping-On:' 

We  are  of  opinion,  that  whether  the  question  be  deter- 
mined by  the  provisions  of  rule  13,  as  explained  by  the 
order  in  council,  or  by  the  general  rules  of  good  navigation, 
or  by  the  evidence  given  by  experts,  the  tug  and  tow  were 
not  in  fault  in  not  porting  when  the  Ping-On's  green  light 
was  sighted;  and  as  she  was  not  in  fault  in  respect  to  look- 
outs, or  if  in  fault,  the  fault  in  no  way  contributed  to  the 
accident;  and  as  no  fault  can  be  imputed  to  them  in  taking 
the  southerly  side  of  the  channel,  they  must  be  acquitted  of 
all  blame,  and  the  decree  appealed  from  must  be  reversed. 
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Ab  this  was  the  only  decree  entered  in  the  cause,  and  the 
appeal  from  it  the  only  appeal  taken,  it  is  not  in  our  power 
to  enter  any  decree  in  favor  of  the  Condor  and  against  the 
Ping-On. 

It  may  not  be  improper,  however,  to  make  some  observa- 
tions with  regard  to  the  liability  of  the  latter. 

If  we  are  right  in  considering  the  tug  and  tow  free  from 
fault,  the  collision  must  be  attributed  to  the  fault  of  the 
Pwg-On^  or  to  inevitable  accident. 

1.  The  evidence,  we  think,  shows,  that  if  the  Ping-On 
had  held  her  course,  the  vessels  would  have  passed  clear  of 
each  other. 

2.  If  the  Condor's  green  light  had  been  sighted  by  the 
steamer  on  her  starboard  bow,  and  the  red  light  not  sighted, 
she  was  clearly  wrong  in  porting  her  helm,  the  vessels  not 
being  ''  end  on,  or  nearly  end  on,"  to  each  other,  within  the 
meaning  of  the  rule. 

If,  by  reason  of  the  smoke,  neither  of  the  side  lights  of 
the  tug  and  tow  could  be  discerned,  the  steamer  had  no 
right  to  assume  that  they  were  approaching  end  on,  or 
nearly  end  on,  and  on  that  assumption  to  port  her  helm. 
It  was  ber  duty  to  blow  her  whistle  and  to  slacken  her  speed 
(eight  miles  per  hour),  or  stop  until  the  course  of  the  ap- 
.  preaching  vessel  could  be  ascertained.  Not  knowing  what 
indications  her  lights  presented  to  the  other  vessel,  she  had 
no  right  to  change  her  course  to  the  starboard,  as  by  blindly 
so  doing,  she  might,  as  in  fact  she  did,  bring  about  a  col- 
lision, and  to  do  so  without  signalling  the  other  vessel, 
aggravated  the  fault.  On  this  point,  the  decision  in  the 
case  of  the  Bona  andAva,  6  Mar.  Law  Oases,  183,  is  directly 
applicable.  Sir  Barnes  Peacock,  delivering  the  judgment 
of  the  court,  says:  ''It  appears  to  their  lordships,  that  in 
the  construction  of  the  regulation  he  was  mistaken.  The 
vessels  were  not,  at  that  time,  according  to  his  own  show- 
ing, end  on,  or  nearly  end  on,  within  the  meaning  of  the 
rule.  It  appears  to  their  lordships,  that  when  he  first  saw 
the  smoke,  and  had  reason  to  believe  it  was  caused  by  a 
steamer,  he  ought  to  have  slackened  his  speed,  for  he  could 
not  tell  whether  the  steamers  were  end  on,  or  nearly  end 
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on,  or  whether  they  were  passing  or  crossing,  or  at  what 
rate  of  speed  the  Bona  was  going.  *  *  *  If  the  Ava, 
when  she  first  saw  the  white  light  of  the  Bona,  almost  im- 
mediately before  she  saw  the  green  light,  had  known  what 
were  the  real  position  and  bearing  of  that  Tessel,  it  certainly 
would  have  been  a  wrong  manoeuvre  topnt  her  helm  hard-a- 
port.  If  it  be  said,  on  the  part  of  the  Ava,  that  at  the  time 
the  Bona  was  nearly  enveloped  in  her  own  smoke,  the  an- 
swer is,  that  if,  from  the  first,  the  Ava  had  slacked  her 
course  until  she  knew  what  the  real  position  of  the  Bona 
was,  she  need  not  have  been  in  a  position  of  having  to  make 
any  manoeuvre  in  ignorance  of  the  real  state  of  things.  *  ^  * 
After  considering  the  whole  of  the  evidence  attentively, 
their  lordships  have  arrived  at  the  conclusion,  that  the  Ava 
was  in  fault,  in  not  slackening  her  speed,  and  waiting  to 
ascertain,  before  she  ported  her  helm,  what  was  the  real 
position  of  the  Bona.''  (See  The  Cenlenuial,  14  Wall.  366; 
The  Louisiana,  21  How.  1,  5,  6.) 

3.  If  the  Ping-On  was  in  fault,  in  porting  her  helm  before 
ascertaining  the  position  of  the  Condor,  she  was  still  more 
in  fault  in  continuing  to  port  after  the  Condor  had  announced 
that  she  was  starboarding,  and  especially,  as  she  did  not 
know  what  lights  she  presented  to  the  Condor,  and  whether 
the  latter  might  not  be  right  in  starboarding  her  helm. 


Hunter  v.  Sacramento  Beet  Sugar  Company. 

CiRCurr  CouBT,  Distriot  of^Califobmia. 
MabchB,  1882.' 

.  A  Power  of  Attornet,  *'to  saperintend  any  real  and  personal  estate, 
to  make  contracts,  to  settle  outstanding  debts,  and  generally  to  do  all 
things  that  concern  my  interest  in  any  way  real  or  personal  whatsoever, 
giving  my  said  attorney  full  power  to  use  my  name  to  release  others  or 
bind  myself,  as  he  may  deem  proper  and  expedient,"  does  not  empower 
the  attorney  to  convey  real  estate. 

L  Samje — Ratification. — An  instrument  under  seal  given  to  the  attorney  in 
fact,  providing  that,  I  "have  this  day  made  and  concluded  a  final  settle- 
ment with  Henry  A.  Schoolcraft,  my  acknowledged  agent  and  attorney 
in  fact  since  the  twenly-eighth  day  of  July,  1849,  for  all  the  business 
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matters  and  things  in  any  wise  appeitafning  to  my  interest,  and  npon 
such  final  settlement;  I  do  hereby  aeknowledge  myself  to  be  firmly  bound 
by  all  his  acts  as  such  agent  or  attorney  in  fact  for  me;  hereby  ratifying 
and  confirming  by  these  presents,  whatsoever  he  may  have  done  in  my 
name  or  under  my  seal  at  any  time  heretofore,  and,  also,  do  I  acknowl- 
edge the  receipt  in  full  of  all  sums  of  money,  dues,  obligatiens,  and  other 
things  of  said  Heary  A.  Schoolcraft  belongmg  to  me,  on  account  of 
said  agency  and  attorneyship  in  fact,  and  that  on  the  part  of  said  Henry 
A.  Schoolcraft  there  is  nothing  due  or  owing  to  me  up  to  the  date  of  these 
presents,**  does  not  ratify  or  validate  conveyances  of  real  estate  made  by 
8cho6lcraft  assuming  to  act  under  the  power  of  attorney  mentioned  in 
the  first  kead<-note.  • 

Before  Sawyer,  Circuit  Judge. 

This  is  an  action  to  recover  a  tract  of  land  in  Sacramento 
couDfy,  being  a  small  portion  of  the  Sutter  grant,  which 
grant  embraces  the  city  of  Sacramento.  The  plaintiff's 
title  depends  upon  a  conveyance  to  Samuel  Norris,  executed 
by  Henry  A.  Schoolcraft,  claiming  to  act  under  a  power  of 
attorney  from  John  A.  Sutter,  dated  July  28,  1849,  and 
what  is  claimed  to  be  a  ratification  of  the  acts  of  School- 
craft by  Sutter  by  deed  dated  May  20,  1850.  On  June  28, 
1862,  Samuel  Norris* executed  to  Lloyd  Tevis  a  quitclaim 
deed  to  a  large  amount  of  property  in  Sacramento  and 
other  counties,  consisting  of  various  tracts  of  land,  and 
other  property  severally  specifically  described,  after  which 
several  descriptions  is  the  clause,  ''also,  any  and  all  other 
pieces,  parcels,  or  tracts  of  land,  situate  in  said  city  and 
county  of  Sacramento,  or  either  of  them,  in,  or  to  which  I 
have  any  right,  title,  or  interest,  whether  legal  or  equi<- 
table,'*  under  which  latter  clause  whatever  right  Norristhen 
had  in  the  premises  in  question  passed  to  Tevis.  On  May 
8,  1871,  said  Tevis  conveyed  the  premises  to  the  plaintiff^  a 
citizen  of  Kentucky,  the  consideration  expressed  in  the 
deed  being  one  dollar.  This  is  the  plaintiff's  title.  The 
defendant,  the  Sacramento  Valley  Beet  Sugar  Company,  is 
in  possession,  deriving  title  from  Sutter  through  another 
line  of  conveyances — one  of  the  conveyances  being  a  deed 
executed  upon  a  sheriff's  sale  on  a  judgment  in  a  case 
wherein  said  Samuel  Norris  was  the  plaintiff,  and  one  Will- 
iam Muldrow  and  others,  defendants,  under  which  judg- 
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ment  Norris  sold  whatever  interest  the  defendants  had  in 
the  premises.  Under  this  execution  sale  and  sheriff's. deed, 
E.  B.  Crocker  and  Bobert  Bobinson  went  into  possession 
of  the  premises  on  May  23,  1858,  and  continued  in  posses^ 
sion  thenceforth  till  May  1,  1869,  when  they  conveyed  the 
land  and  transferred  the  possession  to  the  defendant,  the 
Sacramento  Talley  Beet  Sugar  Company;  and  said  defend- 
ant hasy  thenceforth^  continued  in  possession  till  the  pres- 
ent time.  The  value  of  the  premises  at  the  date  of  the 
commencement  of  the  action  was  twenty  thousand  dollars. 

H.  0.  Beatty,  for  plaintiff. 

Freeman  d  Boies  and  J.  H,  McKune,  for  defendant. 

Sawteb,  Circuit  Judge.  The  plaintiff  in  order  to  recover 
must  show  a  legal  title,  and  his  title  depends  upon  the 
effect  of  the  power  of  attorney  from  Sutter  to  Schoolcraft 
of  July  28,  1849,  and  the  othier  instrument  executed  by 
Sutter  to  Schoolcraft,  claimed  to  be  a  ratification  of  date 
May  20,  1860.  These  instruments  are  set  out  in  full  in 
BiUinge  v.  Morrow^  7  Cal.  173-4,  decided  in  January, 
1857,  in  which  case  they  were  both  considered,  construed, 
and  their  effect  declared.  It  was  then  held,  that  the  power* 
of  attorney  conferred  on  Schoolcraft  no  power  to  convey 
land.  This  construction  has  been  frequently  recognized  in 
subsequent  cases.  The  decision  in  De  RuUe  v.  MtUdrow^  16 
Cal.  612,  is  not  in  conflict  with  the  prior  decision  on  this 
point.  On  the  contrary,  the  court  says,  that  it  is  entirely 
consistent  with  that  case,  to  hold,  that  the  power  of  attorney 
in  question  did  authorize  the  making  of  a  lease  with  a 
clause  giving  a  right  to  purchase.  There  is,  certainly,  a 
broad  distinction  between  the  power  to  make  an  executory 
contract  for  a  sale  of  land,  and  a  power  to  convey  land. 

One  maybe  made  by  simple  writing,  the  other  is  required 
to  be  done  by  deed.  I  suppose  it  is  competent  to  author- 
ize one  by  parol  to  make,  as  attorney  in  fact,  an  executory 
contract  for  the  sale  of  land,  even  though  under  the  statute 
of  frauds,  the  contract  itself  must  be  in  writing.  But  a 
power  to  convey  must  be  under  seal,  because  the  deed  itself 
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must  be  under  seal.    Thus  there  is  a  marked  distinotion  be- 
tween these  powers. 

In  Janes  v.  Marks,  47  Oal.  243,  the  decision  in  BtUings  v. 
Morrow,  although  under  review,  was  not  questioned  on  the 
point  that  it  conferred  no  power  to  convey  land.  Evidently, 
the  court  deemed  the  decision  correct  on  that  point,  other- 
wise there  would  have  been  no  occasion  to  take  so  much 
pains  to  distinguish  it.  Poorman  v.  Krebs,  presenting  the 
same  points,  was  affirmed  on  authority  of  this  case.  (47 
Id.  683.)  In  WUcoxsan  v.  MiO&r,  49  Id.  195,  the  court  ex- 
pressly held  that  the  power  of  attorney  to  Schoolcraft  did 
not  authorize  him  to  convey  lands.  It  is  said  by  the  court: 
*'  It  is  claimed  that  the  lands  purporting  to  have  been  con- 
veyed by  Schoolcraft  while  acting  under  a  power  of  attorney 
from  Sutiier,  came  within  the  exception.  Bat  that  position 
cannot  be  sustained,  because  the  power  of  aUornetf  did  not  au» 
thorisse  him  to  execiUe  conveyances,^*  (Citing  BiUings  v.  Mor- 
row, and  Jones  v.  Marks,  supra.)  Here  is  an  express  hold- 
ing that  it  carried  no  such  power.  Thus  that  decision  has 
now  stood  unquestioned  and  affirmed  by  the  courts  for 
nearly  twenty-four  years.  So  also,  the  instrument  claimed 
to  be  a  ratification  was  construed  in  Billings  v.  Mon*oiv,  and 
held  not  to  contain  any  ratification  of  the  void  conveyances 
by  Schoolcraft.  The  court  says:  ''This  paper  does  not, 
upon  its  face,  purport  to  be  a  ratification  of  sales  made  by 
Schoolcraft,  but  a  deed  of  settlement  between  Sutter  and 
his  agent,  by  virtue  of  the  power,  of  the  twenty-eighth  of 
July,  1849,  in  which  he,  Sutter,  '  acknowledges  himself  held 
and  firmly  bound  by  all  his  acts  as  such  agent  or  attorney 
in  fact,*  etc.  So  far  as  this  deed  goes,  it  can  only  be  re- 
garded as  a  settlement  or  adjustment  of  accounts  between 
principal  and  agent,  and  does  not  contain  a  single  toord  unth 
regard  to  any  acts  of  Schoolcra/t  other  than  those  done  by  aidhor- 
Uy  of  the  power  of  oUorney  of  July  28,  1849,  to  which  refer- 
ence  is  made.''  (7  Id.  174.)  Thus  it  is  held  that,  upon  the 
face  of  the  instrument,  it  does  not  purport  to  ratify  any  con- 
veyances of  land  made  by  Schoolcraft;  that  ''it  does  not 
contain  a  single  word  with  regard  to  any  act  of  Schoolcraft, 
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other  than  those  done  bj  authority  of  the  power  of  attoruey 
of  July  28,  1849,  to  which  reference  is  made.'* 

The  ratification,  therefore,  is  held  to  be  do  broader  than 
the  power.  And  in  my  judgment  this  oonstrnetion  is  cor- 
rect. It  has  liot  been  judicially  questioned  since,  so  fur  as 
I  am  aware.  It  is  trne,  the  court  goes  on  to  adyance  other 
objections  to  the  ratification,  such  as  that  it  does  not  appear 
from  the  deed,  or  otherwise^  that  Sutter  was  at  the  time  of 
executing  the  insti'ument  aware  that  the  agent  bad  exceeded 
his  power  by  conveying  lands.  But  this  is  entirely  anotlier 
and  further  reason  against  giving  effect  to  the  asserted  rat- 
ification. Other  difficulties  still  are  suggested.  The  in«f 
strument  is  merely  what  it  purports  to  be  upon  its  face,  an 
acknowledgment  of  settlement  of  the  matters  of  the  agency 
between  the  principal  and  agent,  and  a  sanction  of  the  lat* 
tev's  acts  under  the  power,  and  a  discharge  from  any  further 
liability  to  the  principal  by  reason  thereof.  It  mentions  no 
conveyance  of  real  estate,  and  is  no  broader  in  terms  than 
the  power.  This  settlement  and  discharge  were  manifestly 
the  purpose  of  the  instrument.  Kobody  else  was  a  party  to 
it,  or  had  any  interest  in  the  settlement.  It  does  not  pur-^ 
port  to  relate  to  real  estate,  and  could  not  have  been  enti-* 
tied  to  record,  or  if  recorded,  neither  the  power  of  attorney, 
nor  the  other  instrument  claimed  to  be  a  ratification,  would 
have  afibrded  any  definite  information  as  to  conveyances  of 
real  estate.  One  reading  the  power  or  the  other  instru-* 
ment  would  not  be  put  upon  inquiry  for  conveyances. 

It  is  claimed,  that  in  this  case,  it  is  shown  by  parol  evi- 
dence, that  Sutter,  at  the  time  of  the  execution  of  the  rat- 
ifying instrument,  was  aware  that  Schoolcraft  had  conveyed 
these  premises,  and  that  one  of  the  objections  suggested  by 
the  court  in  BiUings  v.  Mcnrow^  is  overcome.  If  this  mode 
of  proof  is  admissible,  then  the  title  to  lands  would  be  made 
to  rest  in  parol,  and  not  upon  written  evidence.  This  would, 
certainly,  be  a  dangerous  principle  to  adopt.  But  however 
this  may  be,  the  verbal  evidence  upon  the  subject  is  too 
unreliable,  especially  considering  its  source  and  the  circum- 
stances surrounding  it,  at  this  late  date  to  satisfy  the  mind. 
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The  most  definite  testimooj,  and  the  only  testimony  not 
too  vague  to  be  of  any  yalue,  is  that  of  Norris,  himself,  who 
after  so  long  aoquiescence  in  the  opposing  title  states  from 
memory  transaotious  that  occurred  more  than  thirty  years 
before.  Titles  under  which  valuable  property  has  been  so 
long  held  and  enjoyed,  should  not  be  overturned  upon  tes- 
timony so  unsatisfactory.  But  it  was  held  in  BUlittga  v. 
MorroWj  that  the  power  of  attorney  did  not  authorize  the 
conveyance  of  land,  and  that  this  instrument  did  not  pur- 
port to  ratify  the  otherwise  void  Schoolcraft  conveyance. 
That  decision  upon  these  points  became  a  rale  of  property, 
which,  it  must  be  apparent  from  the  number  of  cases  that 
have  already  presented  these  instruments  for  the  consider- 
ation of  the  supreme  court  of  California,  must  affect  not  a 
little  valuable  property. 

It  is  not  at  all  unlikely  that  the  defendant  may  have  pur- 
chased and  improved  this  very  property  upon  the  faith  of 
that  decision.  Norris  himself  must  have  regarded  that  de- 
cision as  disposing  of  his  title,  for  he  sold  the  land  under  a 
judgment  in  his  own  favor  against  Muldrow,  and  the  de- 
fendant uow  holds,  and  it  and  its  grantors  have  held  the 
premises  under  title  derived  through  that  sale  for  nearly 
twenty^four  years.  Thirteen  years  after  conveyance  by 
Schoolcraft  to  Norris,  and  four  years  after  the  grantees  un- 
der Norris'  execution  sale  had  been  in  possession,  Norris, 
apparently,  after  specifically  describing  all  the  property  he 
supposed  he  had,  by  the  general  clause  before  cited  from 
his  deed,  conveyed  whatever  interest  he  had  in  the  prem- 
ises to  Tevis.  It  is  quite  evident,  I  think,  from  the  peru- 
sal of  the  deed,  a  cpnsideration  of  thei  property  conveyed 
and  the  consideration  expressed,  that  no  great  importance 
was  attached  to  this  clause,  or  the  property  apparently  ac- 
cidentally caught  by  it  at  the  time  of  the  conveyance.  It 
was  probably  a  mere  makeweight.  Nine  years  later  the 
property,  being  then  of  the  value  of  twenty  thousand  dol- 
lars, the  defendant  and  its  grantors  having  been  all  the  time 
in  possession,  Tevis  conveyed  to  the  plaintiff  upon  the  nom- 
inal consideration,  as  expressed  in  the  deed,  of  one  dollar. 
Under  the  circumstances,  Norris  and  his  grantees,  during 
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all  the  time,  conld  have  bad  but  little  confidence  in  the 
title.  It  must  have  been  considered  by  them,  as  well  as  by 
those  taking  the  adverse  title,  as  determined  by  the  decis- 
ion of  the  supreme  court  referred  to.  It  is  difficnlt  to  ac- 
count for  this  long  acquiescence  on  any  other  hypothesis. 
It  should,  certainly,  under  the  circumstances,  require  a  yery 
clear  case — a  much  clearer  one  than  the  present — ^at  this  late 
date,  to  justify  oyerrQiing  the  case  of  Billings  t.  Morrow^ 
which  has  become  a  rule  of  property,  or  to  justify  evading 
it,  if  that  were  admissible  at  all,  upon  the  parol  testimony 
introduced.  In  either  respect,  the  case  made  either  upon 
the  law  or  evidence,  is,  in  my  judgment,  insufficient  to  jus- 
tify such  action. 
Let  there  be  findings  and  judgment  for  the  defendant. 


Thomas  H.  Blythe  v.  Nicobeolas  Luning. 

ClBCUrr  COUBT,   DiSTBIGT  op  CAUFOBinA* 

Mabch  13,  1882. 

1.  MoRTOAOE  Tax. — ^Under  section  i,  article  Xm  of  the  oonstitatioii  of  Cal- 

ifornia of  1879,  although  the  mortgaged  property  ia  liable,  it  is  the  duty 
of  the  mortgagee,  and  not  of  the  mortgagor,  to  pay  the  taxea  levied  on 
the  money,  the  payment  of  which  is  secured  by  the  mortgage.  The  tax 
is  the  debt  of  the  mortgagee,  and  not  of  the  mortgagor. 

2.  Tax  Lien  on  Mortoaobd  Propertt.— As  the  tax  ia  a  lien  apon  the 

land  for  the  purpose  of  securing  its  payment,  the  mortgagor  is  permitted 
to  pay  the  tax  aa  a  means  of  relieving  his  property  from  incumbrance, 
and  then  deduct  the  amount  so  paid  from  the  amount  of  the  debta  se- 
cured. 
S.  Same— Payment  op  Mobtoaoob. — ^A  tax  vaa  levied  under  said  provision 
of  the  conatitution  upon  the  money  secured  by  mortgage,  and  the  mort- 
gagor tendered  the  full  amount  due,  leaa  the  estimated  amount  of  the 
tax,  the  amount  not  having  yet  become  finally  fixed,  which  the  mort> 
gagee  refused  to  accept;  and  he  refused  to  pay  the  tax  or  allow  the  mort- 
gagor to  deduct  the  amount,  or  to  discharge  the  mortgage  without  a  full 
payment  irrespective  of  any  tax,  "without  promise,  aasuranoe  of,  or  lia- 
bility to  pay  said  taxea  or  any  part  thereof."  The  mortgagor  then  ten- 
dered to  the  mortgagee,  under  protest,  the  full  amount  due  without  any 
deduction  on  account  of  the  tax,  which  tender  was  refused.  The  mort- 
gagor, thereupon,  under  protest,  deposited  the  full  amount  due,  includ- 
ing the  tax,  with  a  banker,  for  the  use  of  the  mortgagee,  and  notified  the 
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said  mortgagee  that  the  said  money  was  subject  to  his  order,  whereupon 
the  mortgagee  accepted  and  received  his  money,  and  executed  and  deliv* 
ered  a  satisfaction  of  the  mortgage.  The  mortgagor  was  afterwards 
compelled  to  pay,  and  did  pay,  the  tax,  in  order  to  enable  him  to  discharge 
the  lien  and  raise  money  on  another  mortgage,  and  having  so  paid  the 
same,  sued  the  mortgagee  lor  the  amount  paid  lor  said  taxes:  Hdd,  that 
the  mortgagor  did  not  voluntarily  pay  the  debt  of  another,  but  paid  said 
tax  in  invitum  to  release  his  land  from  the  lien,  and  that  he  was  entitled 
to  recover  of  said  mortgagee  the  amount  of  taxes  so  paid. 

Before  Sawyer,  Circnit  Jadge. 

.  Demurbbb  to  the  complaint,  which  alleges  the  following 
facts:  On  October  13,  1879,  the  complainant,  Blythe,  bor* 
rowed  of  defendant,  Luning,  two  hnndred  thousand  dollars, 
for  which  he  executed  his  note;  and  to  secure  payment,  a 
mortgage  upon  several  pieces  of  real  estate  in  San  Francisco, 
payable  two  years  after  date,  or  on  October  13, 1881.  The 
mortgagor  coyenanted  in  the  mortgage  to  pay  all  taxes  and 
assessments  that  might  become  a  lien  on  the  mortgaged 
property,  ''except  taxes  leyied  or  assessed  upon  this  mort- 
gage, or  upon  moneys  secured  hereby.**  Thus,  upon  this  ex- 
ception, in  express  terms,  the  taxes  on  the  moneys  secured 
were  to  be  paid  by  the  owner,  or  parties  other  than  the 
mortgagor.  A  tax  was  assessed  upon  the  moneys  secured 
for  the  fiscal  year  1881-2 — the  lien  attaching  March  1, 1881. 
The  assessment-roll  having  been  duly  equalized,  was  de- 
liyered  to  the  auditor  July  25,  1881;  and  the  assessment- 
roll  was  equalized  by  the  state  board  of  equalization  Sep- 
tember 17,  1881.  Afterwards,  the  duplicate  tax-list  was  in 
due  time  delivered  to  the  tax-collector.  On  the  maturity 
of  the  note  and  mortgage,  October  13,  1881,  the  complain- 
ant tendered  to  defendant  the  full  amount  due  thereon,  less 
the  sum  of  three  thousand  six  hundred  dollars,  the  esti- 
mated amount  of  taxes  due  on  said  sums  secured  by  the 
mortgage;  but  the  defendant  refused  to  receive  the  same, 
or  to  pay  the  taxes  thereon,  and  refused  to  allow  complain- 
ant to  deduct  the  amount  thereof,  and  refused  to  cancel  or 
discharge  the  mortgage  upon  any  other  terms  than  the  un- 
qualified payment  of  the  full  amount  duo  upon  the  face  of 
said  note  and  mortgage,  irrespective  of  any  taxes,  ''  without 
promise,  assurance  of  or  liability  to  pay  said  taxes,  or  any 


506  Blithe  v.  Luning.        [Cir.  Ct: 

Opinion  of  the  Coart — Sawyer,  C.  3,  [Mardi, 

part  thereof.'*  Plaintiff  thereupon  tendered  the  full  amoant 
without  deduction  for  taxes,  under  protest.  This  tender 
being  refused,  plaintiff  deposited  the  money  with  John 
Parrott  subject  to  defendant's  order  under  protest,  and  no-* 
tified  defendant  of  the  fact.  On  October  22,  1881,  defend- 
ant recei7ed  the  said  money  from  said  Parrott,  and  executed 
a  satisfaction  of  the  mortgage.  On  October  26, 1881,  plaint- 
iff was  compelled  to  pay,  and  did  pay,  the  whole  amount  of 
the  taxes,  ho  as  aforesaid  levied  on  said  moneys  so  secured 
by  said  mortgage,  amounting  to  three  thousand  seven  hun- 
dred and  fourteen  dollars  and  eighty-one  cents.  Plaintiff 
was  compelled  to  pay  said  taxes  in  order  to  discharge  the 
lien  for  the  said  taxes  upon  his  said  mortgaged  lauds,  to 
^able  him  to  raise  said  moneys  upon  another  mortgage, 
and  he  would  not  otherwise  have  paid  them. 

McAUiater  &  Bergin,  for  plaintiff. 
Sidney  V.  Smilh,  Jun.,  for  defendant. 

Sawyer,  Circuit  Judge.  The  constitution  provides  as 
follows:  *'A  mortgage,  deed  of  trust,  contract,  or  other 
obligation  by  which  a  debt  is  secured,  shall,  for  the  pur- 
poses of  assessment  and  taxation,  be  deemed  and  treated 
as  an  interest  in  the  property  affected  thereby.  Except  as 
to  railroad  and  other  quasi  public  corporations,  in  case  of 
debts  so  secured,  the  value  of  the  property  affected  by  such 
mortgage,  deed  of  trust,  contract,  or  obligation,  less  the 
value  of  such  security,  shall  be  assessed  and  taxed  to  the 
owner  of  the  property,  and  the  value  of  such  security  shall 
be  assessed  and  taxed  to  the  owner  thereof,  in  the  county, 
city,  or  district  in  which  the  property  affected  thereby  is 
situate.  The  taxes  so  levied  shall  be  a  lien  upon  the  property 
and  securUy,  and  may  be  paid  by  either  party  to  such  security; 
if  paid  by  the  owner  of  the  security,  the  tax  so  levied  upon  the 
property  affected  t/iereby  shall  become  a  part  of  the  debt  so  se- 
cured; if  the  owner  of  the  property  shall  pay  the  tax  so  levied 
on  such  security,  it  shall  constitute  a  payment  thereon,  and  to 
tlie  extent  of  su^h  payment,  a  full  discharge  thereof;  provided^ 
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tliai  if  anj  security  or  indebtedDess  sball  be  paid  by  any 
such  debtor  or  debtors,  after  assessment  and  before  tbe  tax 
levy,  tbe  amount  of  such  levy  may  likewise  be  retained  by 
such  debtor  or  debtors,  and  shall  be  computed  according 
to  tbe  tax  levy  for  tbe  preceding  year."  (Const.  Cal.,  art. 
XIII,  sec.  4.) 

Under  this  provision  of  the  constitution,  it  was  the  duty 
of  defendant  to  pay  this  tax.  He  was  the  party,  and  the 
only  party,  personally  liable.  It  was  his  debt,  and  not  the 
debt  of  plaintiff.  The  tax,  however^  is  made  a  lien  upon 
complainant's  property  as  a  means  of  securinp;  its  payment 
to  the  state.  As  it  is  a  lien  upon  the  land,  the  statute  and 
constitution  give  the  mortgagor  the  right  to  pay  the  tax,  as 
a  means  of  relieving  hisland — a  means  of  securing  a  speedy 
discharge  of  the  lien— ^nd  allows  him  to  deduct  the  amouub 
so  paid  from  the  amount  of  his  debt  secured  by  the  mort^ 
gage.  Bat  it  is  insisted  that  the  right  under  the  cpnstitu* 
tioD  is  strictissimi  jurig;  and  that  as  the  constitution  only 
provides  that,  ''if  the  owner  of  the  property  shall  pay  the 
tax  so  levied  on  such  security,  it  shall  constitute  a  payment 
thereon,  and  to  the  extent  of  such  payment  a  full  discharge 
thereof,"  he  must  pay  the  tax  before  he  pays  the  debt,  and 
on  the  subsequent  payment  of  the  debt,  deduct  tbe  amount 
before  paid  for  taxes  therefrom,  but  cannot  pay  the  whole 
debt  to  a  creditor  who  demands  the  whole,  and  repudiates 
any  liability  on  his  part  to  pay  any  part  of  tbe  tax,  and» 
afterwards,  when  compelled  to  pay  tbe  tax  in  order  to  re-* 
lieve  the  property  from  the  lien  iu  addition  to  the  whole 
debt,  recover  the  amount  from  the  party  whose  debt  it  is; 
that  a  payment  under  such  circumstances  is  a  voluntary 
payment  of  another's  debt,  which  creates  no  liability.  To 
adopt  this  view  would  be  not  only  to  regard  tbe  right  as 
atriciiasimi  juris,  but  also,  in  construing  the  constitution,  to 
"stick  in  back."     Qui  hceret  in  lUera,  hceret  in  oorlice. 

It  can  make  no  difference  to  the  creditor,  whether  the  tax 
is  paid  first  to  the  state  and  deducted  from  the  debt,  or  tbe 
whole  debt  first  paid  to  the  creditor  on  his  demand,  and 
then  refunded  to  the  debtor,  who  is  afterwards  compelled 
to  pay  the  tax  to  relieve  his  property  from  the  lien^  while 
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for  the  debtor  to  first  pay  the  tax  to  the  state,  and  then 
enter  into  a  legal  controversy  with  a  creditor  who  repudiates 
any  liability,  and  the  payment  on  his  behalf,  and  refuses  to 
receive  the  balance  or  discharge  the  lien,  might  greatly  em- 
barrass the  debtor  in  the  use  or  disposition  of  his  property, 
during  the  litigation,  which  may  be  protracted.  When  the 
mortgagor  has  paid  to  the  mortgagee  at  maturity  all  the 
money  which  his  contract  requires,  he  is  entitled  to  have 
the  mortgaged  property  completely  released  from  all  liens 
and  charges  arising  out  of,  and  incident  to  the  mortgage; 
and  he  is  entitled  to  have  an  immediate  release  from  all 
such  liens,  in  order  that  he  may  have  the  free  and  unob* 
structed  use  of  his  property.  He  has  fully  discharged  all 
his  liability  to  the  mortgagee  under  the  contract  and  the 
law,  and  he  is  entitled  to  have  an  immediate  satisfaction 
and  discharge  of  all  liens  and  charges  growing  out  of  and 
incident  to  that  contract,  which  the  other  party  is  required 
to  give.  The  mortgagee,  after  receiving  full  satisfaction, 
cannot,  for  his  own  convenience,  continue  his  lien  for  any 
portion  of  the  demand  against  the  consent  of  the  mort- 
gagor. It  is  true  that  as  security  for  the  payment  of  the 
tax,  he  may  require  the  mortgagor  either  to  pay  the  tax 
himself,  or  to  pay  to  him  the  amount,  before  releasing  the 
mortgage.  The  right  given  to  the  mortgagor  to  pay  the  tax 
instead  of  paying  the  amount  to  the  mortgagee  is  intended 
as  a  benefit  to  the  mortgagor,  and  for  his  own  protection; 
and  not  for  the  benefit  or  protection  of  the  mortgagee.  To 
adopt  the  construction  insisted  upon  by  the  defendant 
would  be  to  reverse  this  principle,  and  require  him  in  many 
instances  to  stop  and  litigate  his  rights  in  advance,  at  the 
great  hazard  of  losing  his  property  by  reason  of  his  ina- 
bility to  make  it  available  during  the  litigation.  No  such 
hazard  was  contemplated  by  the  provisions  of  the  constitu- 
tion in  question.  In  this  case  the  mortgagee  repudiated  all 
liability  to  pay  the  tax,  or  any  portion  of  it,  levied  on  his 
secured  loan;  although  the  contract  itself,  as  well  as  the 
constitution  and  law,  so  required.  He  accepted  the  full 
amount  due  him  upon  the  contract  by  taking  the  money  de- 
posited for  him  under  protest.    It,  therefore,  becomes  his 
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duty  to  discharge  the  mortgage  and  all  other  liens,  incident 
to  the  contract.  He  had  received  the  money  from  the  mort* 
gagor  \7ith  which  to  pay  the  tax.  As  he  declined  to  pay  it, 
and  the  mortgagor  was  unable  to  iise  his  property  by  rea- 
son of  the  lien,  which  the  mortgagee  was  bound  to  discharge, 
his  payment  was  in  invitum^  and  under  coercion^  or  quasi 
legal  duress,  wrongfully  imposed  by  the  mortgagor,  and  in 
my  judgment  he  is  entitled  to  recover  the  amount  so  paid 
with  interest  from  the  date  of  payment. 

There  is  no  impairing  of  the  obligation  of  a  contract  in 
this  case  by  these  constitutional  provisions.  The  new  con- 
stitution had  been  adopted  at  the  date  of  the  mortgage,  al- 
though but  partially  in  force  at  the  time.  But,  doubtless, 
the  contract  was  made  in  anticipation  of  its  going  into  effect, 
as  it  provided  in  express  terms  that  the  mortgagor  should 
not  pay  the  money  in  question,  and  by  implication  that  the 
mortgagee  should.  The  mortgagee  was,  therefore,  bound 
to  pay  the  tax  under  the  contract,  as  well  as  under  the  con- 
stitution and  statutes. 

]jet  the  demurrer  be  overruled,  with  leave  to  answer  in  the 
usual  time  and  on  the  usual  terms. 


Isaac  S.  Coffin  v.  James  B.  Haggin  et  al. 

CXBCUIT  OOUBT,  DiSTBIOT  OF  OaUFOBNU. 

Mabch  13, 1882. 

1.  j0Risi>iCTioN — CozxxiBivs  Pabths. — ^Where  parties  oonveyed  land  to  « 
stranger,  a  citizen  of  another  state,  without  his  knowledge  and  without 
consideration,  for  the  express  purpose  of  creating  a  case  of  jurisdiction  in 
the  United  States  courts,  and  immediately,  with  the  subsequent  consent 
of  the  grantee,  commenced  a  suit  in  the  United  States  circuit  conrt  for 
the  benefit  of -the  grantors,  expecting  a  reconveyance,  although  care  was 
taken  that  there  should  be  no  promise  made  to  reconvey:  Held,  that  the 
transaction  was  only  colorable  and  collusive  for  the  improper  purpose  of 
creating  a  case  of  jurisdiction  for  the  courts  of  the  United  States  within 
the  provisions  of  the  act  of  congress  of  1875,  and  that  the  suit  must  be 
dismissed  for  want  of  jurisdiction. 

Before  Sawteb,  Oirouit  Judge. 

Stetson  &  Houghton  and  McAllister  d  Bergin,  for  com- 
plainant. 
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Louis  T.  Saggin  and  John  Garber,  for  defendauts. 

By  Sawteb,  Cireait  Judge.  On  April  16, 1880,  one,  Bone- 
stell,  conveyed  to  the  oomplainant,  Coffin,  a  citizen  and 
resident  of  New  York  city  and  state,  one  thousand  nine  hun-. 
dred  and  twenty  acres  of  land,  worth,  according  to  his  esti* 
mate,  about  twenty  thousand  dollars—^the' expressed  consid*- 
eration  being  ten  dollars;  but  no  consideration  was  in  fact 
paid.  The  deed  was  not  recorded.  On  the  same  day  Mr. 
Stebbinsj  also,  conveyed  one  thousand  bro  hundred  and 
eighty  acres  in  the  same  yicinity  to  the  same  party,  costing 
end  worth  about  ten  dollars  per  acre,  including  some  six 
dollars  per  acre  expended  for  procuring  water  for  irrigat- 
ing— the  expressed  consideration  in  this  deed  being  ten 
dollars;  but  nothing  being  in  fact  paid.  Neither  Bouestell 
nor  Stebbins  knew  Coffin,  or  ever  saw  him,  or  had  any  com* 
munication  with  him  upon  this  or  any  other  subject;  and  at 
the  date  of  the  conveyances,  so  far  as  Bouestell  and  Steb- 
bins are  aware,  Coffin  knew  nothing  either  of  the  convey- 
ances, or  the  intention  to  convey  to  him.  On  April  25, 
ten  days  afterwards,  and  before  sufficient  time  had  elapsed 
to  exchange  communications  by  mail,  this  bill  was  filed  to 
enjoin  the  diversion  of  tlie  waters  of  Kern  river  from  its 
channel,  which  ran  through  the  lands  conveyed.  The  bill 
alleges  the  ownership  of  the  land  by  Coffin,  and  that  Coffin 
is  a  citizen  of  New  York,  and  the  defendants  citizens  of  Cal- 
ifornia. The  citizenship  of  the  parties  is  the  jurisdictional 
fact.  The  several  defendants  filed  pleas  to  the  jurisdiction, 
denying  that  Coffin  is  the  b&na^fide  owner  of  the  land,  but  al- 
leging that  the  land  was  conveyed  to  him  by  Bonestell  and 
Stebbins,  respectively,  only  colorably  and  collasively  for 
the  sole  purpose  of  enabling  them  to  bring  the  suit  and  lit- 
igate it  for  their  own  benefit  in  the  name  of  Coffin  in  the 
United  States  courts;  that  thej  are  still  the  real  parties  in 
interest  and  substantial  owners  of  the  land. 

The  testimony  upon  the  issues  raised  by  these  pleas  and 
the  replications  is  mainly  that  of  Bonestell  and  Stebbins. 
Neither  Coffin  nor  the  attorney  who  managed  the  transac- 
tion was  examined.  Bonestell  testifies — and  the  testimony 
of  Stebbins  is  substantially  the  same — that  he  never  saw  or 
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jcnew  Coffin;  that  he  made  the  conveyance  by  the  advice  of 
Bedington  for  the  purpose  of  beginDing  this  suit  (Stebbins* 
testimony  is  by  advice  of  connsel);  that  no  conBideration 
was  paid;  that  there  was  no  agreement  to  reoonvey,  but  he 
did  not  know  but  that  he  might  get  it  back;  that  he  ex- 
pected he  was  to  get  it  back  some  time,  but  not  a  word  was 
said  about  getting  it  back;  that  it  was  said  to  him  that  an 
absolute  deed  was  necessary  without  agreement  to  reoonvey 
■to  give  jurisdiction;  that  he  was  advised  it  was  necessary  to 
make  an  absolute  transfer,  and  he  made  it;  that  the  pur- 
pose was  to  bring  this  suit;  that  he  hoped  some  time  to  get 
it  back,  but  could  not  claim  it;  that  he  trusted  entirely  to 
C^offin's  generosity,  because  it  was  considered  one  of  those 
cases  where  it  was  necessary  to  make  such  a  deed;  that  the 
attorney  in  the  case,  Mr.  Stetson,  told  him  that  the  deed 
was  at  the  notary's,  and  he  went  there  and  executed  it,  and 
left  it  there  to  be  called  for;  that  he  understood  Mr.  Coffin 
was  in  New  York;  that  he  never  got  the  deed  again,  and 
don't  know  what  became  of  it;  that  he  intended  it  for  Mr. 
Ooffin,  because  his  name  was  in  it,  and  there  was  no  other 
person  for  it  to  go  to.  Mr*  Stebbins  testifies  to  a  similar 
state  of  facts,  aud  that,  although  there  was  no  agreement  to 
that  effect,  he  hoped  to  get  something — **  I  hope  the  suit  on 
account  of  which  I  gave  this  title  will  result  in  establishing 
the  title  to  the  land.  I  gave  the  deed  for  that  purpose,  and 
if  that  purpose  is  accomplished,  I  hope  to  get  something 
for  what  I  have  deeded  away."  He  stated  that  in  making 
the  conveyance  without  any  previous  consultation  with 
Coffin,  a  stranger  to  him,  he  relied  on  the  honor  usually 
found  among  m^n  in  their  transactions  with  their  fellows^ 
Mr.  Bediugton,  who  verifies  the  bill  as  the  attorney  in 
fact  of  Coffin,  says  that  he  knows  Coffin;  has  heard  about 
these  deeds,  but  does  not  remember  having  ever  seen  them; 
has  never  had  any  conversation  with  Coffin  upon  the  sub- 
ject of  the  land;  did  not  suggest  to  the  grantors  the  making 
of  the  deeds;  had  nothing  to  do  with  making  the  deeds;  had 
no  conversation  about  the  deeds,  but  received  a  telegram 
from  Coffin  requesting  him  to  sign,  as  his  attorney  in  fact, 
the  papers  in  Stetson  &  Houghton's  hands,  referring,  as  he 
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supposed,  to  the  bill  in  equity  in  this  case,  wbich  he  ac- 
cordingly did  sign;  that  he  has  held  a  power  of  attorney 
from  Coffin  for  several  years.  From  other  testimony  it 
seems  that  Coffin  is  a  partner  of  Mr.  Bedington  in  a  New 
York  firm  of  which  Bedington  is  a  member.  Mr.  Stetson, 
solicitor  of  complainant,  produced  the  deeds  on  request  of 
defendants'  solicitors.  A  clerk  in.  the  office  of  Mr.  Stetson 
testified,  that  by  direction  of  Mr.  Stetson  he  mailed  the 
deeds  to  Mr.  Coffin  at  New  York  on  April  16th,  in  a  regis* 
tered  letter,  and  in  due  course  of  mail,  about  the  second  or 
third  of  May,  got  a  post-office  receipt  therefor.  It  does  not 
appear  what  communication,  if  any,  was  made  with  the 
deeds;  or  what  response,  if  any,  to  any  communication  was 
received  from  Mr.  Coffin. 

Whether  the  counsel  under  whose  advice  these  highly 
important  transactions  were  had,  made  any  arrangement 
with  Coffin  on  behalf  of  the  parties  in  interest  not  commu- 
nicated to  them,  and  if  so,  what  arrangement  or  what  com- 
munication was  had  between  them  upon  the  subject  of  the 
conveyances  and  suit,  does  not  appear.  Whatever  oc- 
curred— and  in  view  of  the  great  importance  of  the  steps 
taken,  it  is  natural  to  suppose  that  something  must  have 
transpired — it  is  but  fair  to  presume  that  what  did  take 
place  between  them  would  not  strengthen  the  complainant*8 
position,  for  it  was  important  for  him  to  make  as  strong  a 
cftse  on  the  pleas  as  possible.  Had  these  facts  been  favor- 
able to  his  view,  as  they  were  wholly  under  complainant's 
control,  it  is  scarcely  probable  that  he  would  have  omitted 
to  put  them  in  evidence.  The  defendants  themselves  have 
been  compelled  to  go  into  the  camp  of  their  opponents  for 
all  their  evidence  to  sustain  their  pleas.  It  is  not  to  be 
presumed,  therefore,  that  the  evidence  to  support  the  pleas 
has  even  a  gloss  in  defendants'  favor  that  the  facts  will  not 
fully  justify. 

Thus,  to  state  the  facts  in  the  strongest  light  in  favor  of 
the  complainant,  or  complainants,  as  the  case  may  be, 
whether  nominal  or  real,  I  think  it  clearly  appears  from  the 
evidence,  that  the  grantors,  Bonestell  and  Stebbins,  were 
desirous  of  bringing  a  suit  in  the  United  States  courts  to 
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determine  their  rights  to  the  waters  of  Kern  river,  and  the 
United  States  courts  not  having  jurisdiction  over  either  the 
subject-matter  or  the  parties,  thej  set  about  devising  some 
plan  by  which  a  case  of  jurisdiction  could  be  made;  that 
their  counsel,  Messrs.  Stetson  &  Houghton,  advised  them 
that  thd  object  could  be  accomplished  by  making  an  abso- 
lute conveyance  to  a  citizen  of  some  other  state;  then  bring 
and  prosecute  the  suit  in  his  name,  but  that  in  order  not  to 
defeat  the  jurisdiction,  it  would  be  necessary  to  avoid  making 
any  agreement  for  a  reconveyance;  that  it  would  be  neces- 
sary V>  i*oly  upon  the  honor  of  the  grantee  to  reconvey  the 
land;  that  Mr.  Coffin's  name  was  suggested  by  some  one,  it 
does  not  clearly  appear  by  whom,  and  accepted;  that  the 
deeds  were  prepared  by  the  counsel,  sent  to  a  notary  for 
execution,  and  the  parties  notified  to  go  and  execute  them, 
which  they  did,  and  left  the  deeds  to  be  handed  to  Mr. 
Stetson;  and  that  they  subsequently  came  to  his  possession; 
that  he  caused  them  to  be  sent  to  Mr.  Coffin,  and  imme- 
diately upon  their  receipt,  this  being  the  first  intimation, 
so  far  as  appears,  to  Coffin  of  the  making  of  these  deeds, 
he,  Coffin,  telegraphed  to  Bedington  to  sign,  as  his  attor- 
ney in  fact,  the  bill  in  equity  prepared  by  Stetson,  which 
he  accordingly  did,  and  the  bill  in  this  case  was  thereupon 
filed  ten  days  after  the  date  of  the  execution  of  the  deeds; 
that  Bonestell  thus  deeded  voluntarily,  without  considera- 
tion, to  an  entire  stranger  whom  he  had  never  seen  or 
known,  and  who  had  no  interest  whatever  in  the  matter, 
property  of  the  value  of  twenty  thousand  dollars,  for  the 
very  purpose  of  making  a  case  of  jurisdiction  in  this  court, 
taking  special  care  not  to  communicate  with  him  on  the 
subject,  and  especial  care  that  no  one  should  make  any  as- 
surance or  intimation  of  any  reconveyance;  and  Stebbins, 
in  like  manner  and  with  like  precautions,  for  the  same  ex- 
press purpose,  conveyed  property  of  the  value  of   more 
than  twelve  thousand  dollars;  that  the  sole  purpose  of  the 
said  grantors  in  making  the  conveyances  was  to  prosecute 
their  contemplated  suit  in  the  name  of  Coffin  in  the  United 
States  courts,  but  for  their  own  benefit,  relying  upon  Coffin's 
honor  to  reconvey  at  the  termination  of  the  litigation,  or 
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before,  and  expecting  he  would  so  reconvey;  that  CoflSn, 
upon  being  informed  of  the  execution  of  the  deeds,  co- 
operated in  this  plan  by  immediately  authorizing  by  tele- 
graph the  proposed  snit  to  be  commenced  in  his  name. 
What  further  he  may  do,  of  course  remains  for  the  future 
to  disclose.  He  has  got  standing  in  his  name,  however,  a 
large  amount  of  property  which  was  conveyed  to  him  by 
entire  strangers,  without  consideration,  and  even  without 
his  knowledge,  for  the  sole  purpose  of  giving  to  the  United 
States  courts  jurisdiction  of  a  suit  to  be  prosecuted  in  his 
name  for  their  own  benefit,  and  relying  upon  his  honor  as 
a  man  to  reconvey  to  them  on  or  before  the  accomplish- 
ment of  their  object.  Immediately  upon  receiving  the  in- 
formation as  to  'what  has  taken  place,  he  assents  to  the 
bringing  of  the  suit,  the  papers  in  which  were,  doubtless, 
and  must  almost  necessarily  have  been,  already  prepared, 
and  then  accepts  the  situation,  and  co-operates  with  his 
grantors  in  carrying  out  their  purposes.  He  does  not  even 
await  the  slow  process  of  communication  by  mail,  but  uses 
the  telegraph  to  express  his  assent.  He  does  not  act  of  his 
own  motion,  but  moves  upon  the  suggestion  of  others  to 
carry  out  their  own  purposes.  He  cannot  repudiate  the 
right  or  claim  of  his  grantors  to  a  reconveyance  upon  the 
accomplishment  of  their  purpose,  notwithstanding  the  fact 
that  care  was  designedly  and  studiously  taken  not  to  com- 
mit him  by  express  promise  without  an  act  of  perfidy.  To 
refuse  a  reconveyance  under  the  circumstances  would  be  a 
breach  of  confidence,  a  breach  of  faith  and  trust  between 
man  and  man  of  which  no  honest  or  honorable  man  would 
be  guilty. 

There  can  be  no  possible  doubt  that  this  is  in  fact,  what- 
ever it  may  be  in  form  and  appearance,  the  suit  of  Bone- 
stell  and  Stebbins,  for  their  own  use  and  benefit,  and  that 
the  conveyance  and  prosecution  of  the  suit  in  another^s 
name  are  only  colorable  and  collusive.  It  is  no  less  so  be- 
cause the  agreement  and  co-operation  are  tacit  and  not  ex- 
press. The  fact  that  the  conveyances  were  made  by  the 
grantors  for  their  own  purposes  of  bringing  and  prosecut- 
ing the  suit  without  even  the  knowledge  of  the  grantee,  and 
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that  the  grantee  immediately,  without  delay  or  hesitation, 
carried  out  that  special  purpose  upon  receiving  information 
of  their  act  and  design,  shows  an  assent  to  their  act,  a  co- 
operation in  their  purpose,  and  further  shows  that  parties 
have  been  ''coUusively  made,  for  the  purpose  of  creating  a 
case  cognizable  *  *  *  in  the  said  circuit  court,"  and 
'*  that  such  suit  does  not  really  and  substantially  involve  a 
dispute  or  controversy,  properly  within  the  jurisdiction  of 
said  circuit  court,"  within  the  meaning  of  the  provisions  of 
section  5  of  the  act  of  1875.  The  case  of  De  Laveaga  y. 
WilliamSy  6  Saw.  574,  is  relied  on  by  complainant  to  sustain 
the  jurisdiction  in  this  case,  and  it  is,  I  think,  very  appar- 
ent, that  the  whole  arrangement  in  this  case  was  n>ade  and 
all  the  steps  taken  with  especial  reference  to  the  rulings  in 
that  case — with  a  preconceived  purpose  to  bring  it  within 
that  decision.  It  is  true,  that  that  suit  was  brought  since 
the  passage  of  the  act  of  1875;  but  it  was  considered  and 
decided  with  reference  to  the  decisions  of  the  supreme 
court  made  upon  prior  acts,  of  congress.  I  took  part  in 
the  decision,  and,  although  I  thought  the  question  not  free 
from  doubt,  yet  upon  the  whole,  I  came  to  the  conclusion 
that  it  was  in  accordance  with  the  rulings  of  the  supreme 
court  as  they  then  stood  under  the  prior  statutes.  It  was 
not  suggested  by  counsel  on  the  hearing,  however,  that  the 
provisions  of  section  5  of  the  act  of  1875,  in  any  degree 
affected  the  question,  nor  did  it  occur  to  my  mind,  nor  was 
the  effect  of  that  act  considered  by  the  court  in  deciding 
the  case. 

The  decision  of  the  supreme  court  at  the  present  term  in 
Williams  v.  Tbum  ofNoUataa,  shows  that  that  act  has  an  im- 
portant bearing  upon  this  question,  which  must  now  be 
considered.  In  that  case  the  court,  by  the  chief  justice, 
says:  ''But  whatever  may  have  been  the  practice  in  this 
particular,  under  the  act  of  1789,  there  can  be  no  doubt 
what  it  should  be  under  the  act  of  1875.  In  extending  a 
long  way  the  jurisdiction  of  the  courts  of  the  United  States, 
congress  was  especially  careful  to  guard  against  the  conse- 
qiiences  of  collusive  trans/ei'S  to  make  parties^  and  made  it  the 
duty  of  the  court,  on  its  own  motion,  without  waiting  for 
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the  parties,  io  stop  all  further  proceedings  and  dismiss  the  suit 
the  moment  anything  of  t/ie  kind  appeared.  This  was  for  the 
protection  of  the  court,  as  well  as  the  parties  against  fraud 
upon  its  jurisdiction;  for,  as  was  very  properly  said  by  Mr. 
Justice  Miller,  speaking  for  the  court,  in  Barney  v.  BaUi-- 
more,  supra^  '  such  transfers  for  such  purposes  are  frauds 
upon  the  court,  and  nothing  more.'  ^  *  *  Inasmuch, 
therefore,  as  it  was  the  duty  of  the  circuit  court,  on  its  own 
motion,  as  soon  as  the  evidence  was  in,  and  the  collusive 
character  qf  the  case  shown,  to  have  stopped  all  further  pro- 
ceedings and  dismissed  the  suit,  the  judgment  is  reversed, 
and  the  cause  remanded,  with  instructions  to  dismiss  the 
suit  at  the  cost  of  the  plaintiff  in  error,  because  it  did  not 
really  and  substantially  involve  a  dispute  or  controversy  taithin 
the  jurisdiction  qf  the  court.  *  *  *  In  this  connection 
we  deem  it  proper  to  say  that  this  provision  of  the  act  of 
187S  is  a  salutary  one,  and  that  it  is  the  duty  of  the  circuit 
courts  to  exercise  their  power  under  it  in  proper  cases"  After 
a  full  consideration  of  the  facts  I  am  constrained  to  think 
that  this  is  a  case  which  the  court,  under  the  act  of  1875,  is 
required  to  dismiss  on  the  ground  that  it  is  colorably  and 
coUusively  brought  in  the  name,  and  with  the  acquiescence 
of  a  party  who  has  really  no  substantial  interest  in  the 
matter.  I  do  not  wish  to  be  understood  as  imputing  to  the 
parties  to  this  action,  or  their  counsel,  anything  morally 
>v'rong.  They  are  all  men  of  high  character.  They  only 
sought  the  jurisdiction  of  the  national  courts  by  means, 
which,  under  former  statutes,  had  the  sanction  of  the  high- 
est authority. 

I  find  the  plea  to  be  true,  and  that  defendants  are  en- 
titled to  have  the  bill  dismissed  for  want  of  jurisdiction; 
and  it  is  so  ordered. 
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San  Mateo  County  v.  Southern  Pacific  Rail- 
road Company. 

CiBCUiT  CouBT,  District  of  Caufobnia. 
July  31,  1882. 

1.  Thi  Act  of  CowaRsss  of  Mabch  3,  1875— Mkaninq  of  Terms  "Aris- 
ing   UNDER    THE    CONSTITUTION    OR     LaWS    OF     THE    UNITED    STATES." 

The  act  of  congress  of  March  3,  1875,  in  its  first  section  invests  the  cir- 
cuit courts  of  the  United  States  with  original  cognizance  concurrent  with 
the  courts  of  the  several  states  *'  of  all  suits  of  a  civil  nature  at  common 
law  or  in  equity,"  where  the  matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  five  hundred  dollars,  "  arising  under  the  constitution 
or  laws  of  the  United  States,  or  treaties  made,  or  which  shall  be  made, 
under  their  authority."  Its  second  section  declares  that  any  suit  of  that 
character  thus  arising,  brought  in  a  state  court,  may  be  removed  by  either 
party  into  the  circuit  court  of  the  United  States:  Held,  following  the 
decision  of  the  supreme  court  of  the  United  States  in  Railroad  Company 
V.  Mis^aisippi,  102  U.  S.  135:  1.  That  cases  are  to  be  considered  as  arising 
under  the  constitution  or  laws  of  the  United  States  within  the  meaning 
of  the  act  in  question,  when  upon  any  of  their  provisions  some  right,  or 
privilege,  or  claim,  or  protection,  or  defense,  in  whole  or  part  is  asserted 
in  a  judicial  proceeding;  and,  2.  That  it  is  therefore  sufficient  to  main- 
tain the  jurisdiction  of  the  circuit  court  of  the  United  States,  according 
to  the  decision  mentioned,  that  the  defence  set  up  in  the  action  necessa- 
rily involves  a  construction  of  a  clause  of  the  federal  constitution. 

Before  Field,  Circait  Justice,  and  Sawyeb,  Circuit  Judge. 

Motion  to  remand  cause  from  the  circuit  court  of  the 
United  States  to  the  state  court  from  which  it  had  been  re« 
moved.     The  facts  appear  in  the  opinion  of  the  court. 

Rhodes  &  Baratow,  and  Hart,  attorney  general,  for  plaintiff. 

Lake,  Raymond,  Bergln,  and  Bishop  dt  Johnson,  for  de- 
fendant. 

.  By  the  Court,  Field,  Circuit  Justice.  This  is  an  action 
to  recover  of  the  Southern  Pacific  Baih*oad  Company,  a 
corporation  created  under  the  laws  of  California,  certain 
state  and  county  taxes  levied  upon  its  property  for  the  fiscal 
year  of  1880  and  1881,  and  alleged  to  be  due  to  the  plaint- 
iff, with  an  additional  five  per  cent,  for  their  non-payment 
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and  interest.    It  was  commenced  in  the  saperior  court  of 
the  coanty  of  San  Mateo. 

The  railroad  company,  among  other  things,  sets  up  in  its 
answer  as  a  defense  substantially  this:  that  by  the  thir- 
teenth article  of  the  constitution  of  the  state,  a  mortgage 
or  other  obligation,  by  which  a  debt  is  secured,  is  treated, 
for  the  purposes  of  assessment  and  taxation,  as  an  interest 
in  the  property  affected;  that  ''except  as  to  railroad  and 
other  quasi  public  corporations,*'  the  value  of  the  prop>erty 
less  the  value  of  the  security  is  to  be  assessed  and  taxed  to 
the  owner,  and  the  value  of  the  security  is  to  be  assessed  and 
taxed  to  its  holder  (Sec.  4) ;  that  by  the  same  article  the  fran- 
chise, roadway,  roadbed,  rails,  and  rolling  stock  of  railroads 
operated  in  more  than  one  county,  are  to  be  assessed  by  the 
state  board  of  equalization  at  their  actual  value,  and  appor- 
tioned to  the  counties,  cities,  or  towns  in  which  the  roads 
are  located  in  proportion  to  the  number  of  miles  of  railway 
laid  therein  (Sec.  5);  that  at  the  time  of  and  previously  to 
the  assessment  of  the  property  of  the  railroad  company, 
upon  which  the  taxes  claimed  in  this  action  were  levied, 
there  existed  a  mortgage  upon  the  property,  executed  for 
advances  made  for  the  construction  and  equipment  of  the 
road  exceeding  three  thousand  dollars  for  each  mile  of  the 
same,  no  part  of  which  has  been  paid  except  the  accruing 
interest,  and  the  whole  of  which  was  and  still  is  a  lien 
thereon;  that  the  state  board  of  equalization,  acting  under 
the  authority  of  the  provisions  of  the  state  constitution,  as- 
sessed, as  the  property  of  the  railroad  company,  its  fran- 
chise, roadway,  roadbed,  rails,  and  rolling  stock  at  what  was 
deemed  to  be  their  actual  value,  without  allowing  any  de- 
duction for  the  mortgage  subsisting  thereon,  and  thus  made 
as  between  the  property  of  individuals,  and  that  of  the  rail- 
road company,  an  unjust  and  unlawful  discrimination  against 
the  company;  and  that  the  state  constitution  in  its  discrim- 
inating provisions  conflicts  with  the  inhibition  of  the  four- 
teenth amendment  of  the  constitution  of  the  United  States, 
which  declares  that  no  state  shall  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws.  Upon 
ihat  inhibition  the  company  relies  to  defeat  the  assessment. 
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or  at  least  to  redace  it  by  such  deduotious  as  are  made  in 
the  estimate  for  taxation  of  the  value  of  property  held  by 
individuals. 

The  railroad  company  also  sets  up,  among  other  things, 
as  a  further  defense  to  the  action,  substantially  this :  Thai 
the  section  of  the  thirteenth  article  of  the  state  constitution, 
which  confers  all  the  authority  possessed  by  the  state  board 
to  make  the  assessment  complained  of,  is  itself  invalid,  in 
this:  that  whilst  it  is  self -executing,  requiring  no  legislation 
for  its  enforcement,  it  makes  no  provision  for  affording  to 
the  owners  of  the  property  assessed  an  opportunity  to  be 
heard  respecting  its  valuation,  but  authorizes  the  board  to 
act  without  notice  to  them,  without  receiving  any  informa- 
tion  from  them,  and  without  liability  to  have  its  action  re« 
viewed,  and  if  erroneous,  corrected  by  any  other  tribunal, 
making  its  judgment,  however  arbitrary  and  capricious, 
final  and  conclusive.  And  the  company  contends,  that  in 
thus  not  affording  to  it  an  opportunity  to  be  heard  respect- 
ing the  valuation  of  its  property,  whilst  an  opportunity  is 
afforded  to  individuals  for  the  correction  of  errors  in  the 
assessed  value  of  their  property,  a  discrimination  is  made 
against  railroad  companies,  within  the  inhibition  of  the 
fourteenth  amendment. 

Claiming,  in  its  answer,  protection  under  the  amendment 
to  the  federal  constitution,  against  the  enforcement  of  what 
it  alleges  to  be  partial  and  discriminating  provisions  of  the 
state  constitution,  under  which  the  state  board  acted  and 
by  which  alone  it  justifies  its  action,  the  railroad  company 
applied  by  petition  to  the  state  court  to  transfer  the  action 
to  the  circuit  court  of  the  United  States.  The  required 
bond  in  such  cases  being  filed,  the  transfer  was  made.  The 
petition,  among  other  things,  alleges  that  the  supreme  court 
of  the  state  has  decided  that  the  railroad  company  is  not 
entitled  to  the  protection  of  the  fourteenth  amendment,  or 
to  any  reductions  for  its  indebtedness  secured  by  mortgage, 
in  the  estimate  of  its  taxable  property. 

The  plaintiff  now  moves,  that  the  action  be  remanded  to 
the  state  court  for  trial,  as  not  being  removable  to  the  fed- 
eral court,  under  the  act  of  congress  of  March  3,  1875,  to 
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determine  the  jurisdiction  of  the  circuit  courts,  and  to  regu- 
late tlie  removal  of  causes  to  them  from  the  state  courts* 

By  the  federal  constitution,  the  judicial  power  of  the 
United  States  extends  to  all  cases  in  law  and  equity  arising 
under  it,  and  under  the  laws  of  the  United  States,  and 
treaties  made  under  their  authority.  The  act  of  1875 
in  its  first  section  invests  the  circuit  courts  of  the  United 
States  with  original  cognizance  concurrent  with  the  courts 
of  the  several  states  ''of  all  suits  of  a  civil  nature  at 
common  law  or  in  equity,*'  thus  arising,  where  the  matter 
in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of 
five  hundred  dollars.  Its  second  section  declares  that  any 
suit  of  that  character  thus  arising,  brought  in  a  state  court, 
may  be  removed  by  either  party  into  the  circuit  court  of 
the  United  States.  The  te,rms  used  in  the  act — *'  suits  of  & 
civil  nature" — are  less  comprehensive  than  the  term  cases  in 
the  constitution.  The  latter  may  embrace  proceedings  not 
usually  or  strictly  termed  suits,  and  prosecutions  of  a  crim- 
inal nature.  There  can,  therefore,  be  no  serious  question 
as  to  the  validity  of  the  legislation  of  congress. 

The  inquiry  is  as  to  its  meaning;  and  upon  this  there 
might  be  room  for  much  diflference  of  opinion,  if  its  con- 
struction had  not  already  been  determined.  If  we  were  at 
liberty  to  give  our  view  of  its  meaning,  w^  should  not  hes- 
itate to  limit  the  authority  to  remove  suits  of  a  civil  nature 
from  a  state  court  to  a  federal  court  under  the  act  in  ques- 
tion to  those  in  which  the  cause  of  action  arises  upon  the 
constitution,  laws,  or  treaties  of  the  United  States,  and  not 
extend  it  to  cases  where  the  defense,  as  here,  rests  merely 
upon  some  right  or  privilege  claimed  under  them.  Here 
the  cause  of  action  arises  upon  the  constitution  and  laws  of 
the  state  prescribing  the  manner  and  conditions  on  which 
its  sovereign  right  of  taxation  shall  be  exercised.  There 
are  eminent  fitness  and  propriety  in  having  all  such  causes 
disposed  of  by  the  local  courts, and  in  not  having  them  car- 
ried into  the  federal  courts  with  their  attendant  delays  and 
expense.  But  the  construction  we  might  give,  if  the  ques- 
tion were  one  of  first  impression,  we  are  not  permitted  to 
give.     The  supreme  court  has  already  passed  upon  the 
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meaning  of  the  act,  and  held  in  express  terms  against  the 
view  suggested.  In  Railroad  Company  y.  JUississippi  (102 
U.  8.  135),  that  court  reaffirmed  what  had  been  previously 
declared,  that  cases  arising  under  the  laws  of  the  United 
Btates  are  such  as  grow  out  of  the  legislation  of  congress, 
whenever  any  right  or  privilege,  or  claim,  or  protection,  or 
defence  of  the  party  in  whole  or  in  part  is  asserted  under 
them.  Equally,  therefore,  cases  must  be  held  to  arise  un- 
der the  constitution,  when  upon  any  of  its  provisions  some 
right,  or  privilege,  or  claim,  or  protection,  or  defence  in 
whole  or  part  is  asserted  in  a  judicial  proceeding.  In  the 
Mississippi  case,  which  was  brought  in  a  state  court,  the 
defendant,  setting  up  certain  rights  claimed  under  an  act 
of  congress,  prayed  for  a  removal  to  a  federal  court  under 
the  act  of  1875,  and  the  supreme  court  held  that  the  party 
was  entitled  to  it,  Mr.  Justice  Miller  dissenting  on  the 
ground  urged  here,  that  a  removal  was  only  authorized 
when  the  cause  of  action  was  founded  on  the  law  of  con- 
gress, and  not  where  the  defence  rested  upon  it;  that  in  this 
latter  case  the  remedy  of  the  defendant  for  an  adverse  rul- 
ing was  by  an  appeal  after  judgment  to  the  supreme  court 
of  the  United  States.  The  decision  of  the  majority  of  the 
court  overruling  the  position  of  Mr.  Justice  Miller  disposes 
of  the  same  position  taken  here. 

The  construction  given  by  the  court  is  binding  upon  us 
until  modified  or  reversed,  as  fully  as  though  we  had  par- 
ticipated in  it  and  adopted  its  conclusions.  Long  pre- 
viously to  that  decision.  Chief  Justice  Marshall,  speaking 
for  the  court,  had  held  that  a  case  might  be  said  to  arise 
under  the  constitution  or  laws  of  the  United  States,  when- 
ever its  decision  depended  upon  the  correct  construction  of 
either,  or  when  the  title  or  right  set  up  by  a  party  might  be 
defeated  by  one  construction  or  sustained  by  the  opposite 
construction.  {Osborne  v.  Bank  of  the  United  Slates,  9  Wheat. 
822.)  If  the  removal  authorized  by  the  act  of  1875  is  not  ^ 
limited  to  those  cases  where  the  cause  of  action  arises  upon 
the  constitution,  laws,  or  treaties  of  the  United  States,  this 
ruling  of  the  chief  justice  would  also  lead  to  the  conclusion 
reached  in  the  Mississippi  case.    The  validity  of  the  as- 


622  San  Mateo  Ooukty  v.  S.  P.  B.  B.  Co.    [Oir.  Ct. 

Opiiiion  of  the  Court — Mr.  Jiutiee  Field.  [July, 

sessment  of  the  property  of  the  railroad  company^  and  of 
the  provisions  discriminating  between  the  assesament  for 
taxation  of  the  property  of  such  companies  and  of  the  prop- 
erty of  individalsy  may  depend  upon  the  construction  given 
to  the  fourteenth  amendment,  and  the  determination 
whether  it  applies  to  artificial  bodies  as  well  as  to  natural 
persons.  The  right  of  the  company  to  a  reduction  in  the 
estimate  of  the  value  of  its  property  assessed  for  taxation 
by  the  amount  of  the  mortgage  thereon,  would  be  defeated 
by  the  construction  of  that  amendment  for  which  the  plaint- 
iff insists,  and  might  be  sustained  by  the  construction  for 
which  it  contends.  Its  case  for  relief,  according  to  the  de- 
cisions mentioned,  therefore  arises  under  the  constitution 
of  the  United  States. 

Whether  the  fourteenth  amendment  applies  to  corpora- 
tions as  well  as  to  natural  persons,  is  a  question  which  can- 
not be  determined  on  this  motion.  It  will  come  up  for 
determination  upon  the  trial  of  the  action  in  the  considera- 
tion of  the  merits  of  the  company's  defence.  It  is  enough 
to  maintain  the  jurisdiction  of  this  court  according  to  the 
decisions  mentioned,  that  the  defence  necessarily  involves  a 
construction  of  a  clause  of  the  federal  constitution. 

It  may  not,  however,  be  out  of  place  to  make  some  sug- 
gestions as  to  the  force  of.  the  fourteenth  amendment,  in 
order  to  draw  the  attention  of  counsel  to  the  difficulties  in 
its  application  in  the  present  case,  which  they  must  be  pre- 
pared to  meet  on  the  trial.  That  amendment  was  undoubt- 
edly proposed  for  the  purpose  of  fully  protecting  the  newly 
made  citizens  of  the  African  race  in  the  enjoyment  of  their 
freedom,  and  to  prevent  discriminating  state  legislation 
against  them.  The  generality  of  the  language  used  neces- 
sarily extends  its  provisions  to  all  persons  of  every  race  and 
color.  Previously  to  its  adoption,  the  civil  rights  act  had 
been  passed,  which  declared  that  citizens  of  the  United 
States  of  every  race  and  color,  without  regard  to  any  previ- 
ous condition  of  slavery,  or  involuntary  servitude,  except  as 
a  punishment  for  crime,  should  have  the  same  right  in  every 
state  and  territory  to  make  and  enforce  contracts,  to  sue,  be 
parties,  and  give  evidence,  to  inherit,  purchase,  lease,  sell, 
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own,  and  oonTej  real  and  personal  property,  and  to  the  fall 
and  eqaal  benefit  of  all  lawa  and  prooeedings  for  the  seoaritj 
of  person  and  property,  as  is  enjoyed  by  white  citizens;  and 
should  be  subject  to  like  punishments,  pains,  and  penalties, 
and  to  none  other.  The  validity  of  this  act  was  questioned 
in  many  quarters;  and.  complaints  were  made  that  notwith* 
standing  the  abolition  of  slayery  and  iuToluntary  servitude, 
the  freedmen  were  in  some  portions  of  the  country  subjecited 
to  disabilities,  from  which  others  were  exempt.  There  were 
also  complaints  of  the  existence  in  certain  sections  in  the 
southern  states  of  a  feeling  of  enmity,  growing  out  of  the 
collisions  of  the  war,  towards  citizens  of  the  north.  Whether 
these  complaints  bad  any  just  foundation  is  immaterial. 
They  were  believed  by  many  to  be  well  founded,  and  to 
prevent  any  possible  legislation  hostile  to  any  class  from  the 
causes  mentioned,  and  to  obviate  objections  to  legislation 
similar  to  that  embodied  in  the  civil  rights. act,  the  four- 
teenth amendment  was  adopted.  This  is  manifest  from  the 
discussions  in  congress  with  reference  to  it.  There  was  no 
diversity  of  opinion  as  to  its  object  between  those  who 
favored  and  those  who  opposed  its  adoption. 

The  concluding  clause  of  its  first  section  was  designed 
to  cover  all  cases  of  possible  discriminating  and  partial 
legislation  against  any  class,  in  ordaining  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.  Equality  of  protection  is  thus  made  the 
constitutional  right  of  every  person.  And  this  equality  of 
protection  implies  not  only  that  the  same  legal  remedies 
shall  be  afforded  to  him  for  the  prevention  or  redress  of 
wrongs  and  the  enforcement  of  rights,  but  also  that  he 
shall  be  subjected  to  no  greater  burdens  or  charges  than 
such  as  are  equally  imposed  upon  all  others  under  like  cir- 
cumstances. No  one  can,  therefore,  be  arbitrarily  taxed 
upon  his  property  at  a  different  rate  from  that  imposed 
upon  similar  property  of  others,  similarly  situated,  and 
thus  made  to  bear  an  unequal  share  of  the  public  burdens. 
Property  may  indeed  be  classified,  and  different  kinds  be 
subjected  to  different  rates.  Beal  property  may  be  taxed 
at  one  rate,  and  personal  property  at  another.    ProperiP|r 
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in  particular  places  may  be  taxed  for  local  purposes,  whilst 
property  situated  elsewhere  is  exempt.  License  taxes  may 
also  vary  in  amount,  according  to  the  calling  or  business 
for  which  they  are  exacted.  But  arbitrary  distinctions,  not 
arising  from  real  differences  in  the  character  or  situation  of 
the  property,  or  which  do  not  operate  alike  upon  all  prop- 
erty of  the  same  kind,  similarly  situated,  are  forbidden  by 
the  amendment.  Equality  in  the  imposition  of  burdens  is 
the  constitutional  rule,  as  applied  to  the  property  of  indi- 
viduals, where  it  is  subject  to  taxation  at  all;  and  this  im- 
ports that  an  uniform  mode  shall  be  followed  in  the  esti- 
mate of  its  value,  and  that  the  contribution  exacted  shall 
be  in  some  uniform  proportion  to  such  value,  prescribed 
according  to  the  nature  or  position  of  the  property.  All 
state  action,  constitutional  or  legislative,  impinging  upon 
the  enforcement  of  this  rule,  must  give  way  before  it.  Con- 
gress, in  its  legislation  since  the  adoption  of  the  amend- 
ment, has  recognized  this  to  be  the  rule.  The  amendment 
was  adopted  in  1868,  and  in  1870  congress  re-enacted  the 
civil  rights  act,  and  to  the  clause  that  ail  persons  within  the 
jurisdiction  of  the  United  States  should  enjoy  the  same 
rights  as  white  citizens,  and  be  subject  only  to  like  punish- 
ment, pains,  and  penalties,  it  added,  and  be  subject  only 
to  like  **  taxes,  licenses,  and  exactions  of  every  kind,  and  to  no 
other.''    (B.  S.,  sec.  1977.) 

Looking  at  the  object  of  the  amendment,  it  must  be  ad- 
mitted that  it  was  intended  primarily  for  the  protection  of 
the  rights  of  natural  persons;  its  language  is  mainly  appli- 
cable to  them.  If  it  also  include  artificial  persons  as  cor- 
porations, whenever  its  language  is  susceptible  of  applica- 
tion to  them,  it  must  be  because  the  artificial  entity  is 
composed  of  natural  persons  whose  rights  are  protected  in 
those  of  the  corporation.  It  may  be  that  the  chain  which 
binds  the  individuals  into  a  single  artificial  body,  does  not 
keep  them  in  their  united  form  from  the  protection  of  the 
amendment.  Corporations  are  not  citizens — the  term  ap- 
plies only  to  natural  persons — and  yet  they  are  treated  as 
citizens  within  the  clause  of  the  constitution  which  defines 
the  judicial  power  of  the  United  States,  and  declares  that 
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it  shall  extend  to  controversies  between  citizens  of  different 
states.  "That  name,  indeed"  (of  the  corporation),  says 
Chief  Justice  Marshall,  ''cannot  be  an  alien  or  a  citizen, 
but  the  persons  whom  it  represents  may  be  the  one  or  the 
other,  and  the  controversy  is,  in  fact  and  in  law,  between 
those  persons  suing  in  their  corporate  character,  by  their 
corporate  name,  for  a  corporate  right,  and  the  individual 
against  whom  the  suit  may  be  instituted.  Substantially  and 
essentially  the  parties  in  such  a  case,  where  the  members  of 
the  corporation  are  aliens  or  citizens  of  a  different  state  from 
the  opposite  party,  come  within  the  spirit  and  terms  of  the 
jurisdiction  conferred  by  the  constitution  on  the  national  tri- 
bunals. Such  has  been  the  universal  understanding  on  the 
subject."  (Bankofthe  United  States -7.  Deveaxix,  5  Cranch,  61; 
see  also  the  cases  cited  in  the  opinion  of  the  chief  justice.) 

The  fifth  amendment  to  the  constitution  contains  a  prohi- 
bition upon  the  government  of  the  United  States  similar  to 
the  one  in  the  fourteenth  amendment  against  the  action  of 
the  states,  declaring  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law;  and 
it  has  been  assumed,  if  not  expressly  hdld,  that  the  provis-* 
ion  protects  the  property  of  corporations  against  confisca- 
tion equally  with  that  of  individuals. 

As  thus  seen,  the  question  which  will  be  presented  for 
our  determination  on  the  trial  of  this  case  is  one  of  the 
greatest  importance.  We  express  no  opinion  upon  it,  but 
invite  for  it  the  most  thoughtful  consideration  of  counsel. 
And  in  their  discussions  the  control  of  the  state  over  corpo- 
rations of  its  creation,  where  a  reserved  power  of  amend- 
ment is  embodied  in  their  charters,  or  imposed  by  the  con- 
stitution, should  be  considered.  The  general  tendency  of 
modem  decisions  is  to  treat  corporations  with  this  reserved 
power,  as  subject  at  all  times  to  the  will  of  the  state  as  to 
their  rights,  powers,  and  liabilities.  Such  unlimited  con- 
trol, asserted  in  some  cases,  would,  indeed,  lift  them  not 
only  out  of  the  protection  of  the  fourteenth  amendment, 
but  also  out  of  nearly  all  protection,  except  such  as  the 
legislative  pleasure  of  the  hour  may  permit. 

The  motion  to  remand  is  denied. 
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The  Laundry  Obdinange   Cask 
[In  the  Matter  of  Quono  Woo.] 

GiBouiT  Court,  Distbiot  of  Caufornu. 
AoausT  7,  1882, 

1.  Invalid  Laxjvduy  OBDiKANCB.-^An  ordimnce  of  the  supervisoro  of  tht 

city  and  county  of  San  Francisco  declarod  that  it  should  be  unlawful  for 
Any  person  "  to  establish,  maintain,  or  carry  on  any  laundry  within  cer- 
tain limits,"  which  embraced  more  than  half  of  the  city  and  county, 
without  first  having  obtained  the  consent  of  the  board  of  supervisors, 
which  should  be  granted  only  upon  the  recommendation  of  not  less  than 
twelve  citizens  and  taxpayers  in  the  block  in  which  the  laimdry  was 
proposed  to  be  established,  maintained,  or  carried  on:  Held,  that  the 
ordinance  was  invalid,  in  that  it  made  the  power  vested  in  the  supervisors 
depend  for  its  exercise  upon  the  consent  of  others.  Their  power  cannot 
be  thus  delegated  to  others,  or  made  dependent  upom  others*  approval. 

2.  Laundries  not  Danqbboi7& — The  business  of  a  lattndiy;  that  is,  the 

washing  of  clothing  and  cloths  of  various  kinds,  and  ironing  or  pressing 
them  in  a  condition  to  be  used,  is  not  of  itself  against  good  morals,  or 
contrary  to  public  order  and  decency;  it  is  not  offensive  to  the  senses  or 
disturbing  to  the  neighborhood  where  oonducted,  nor  is  it  dangerous  to 
the  public  safety  or  health. 

3.  Consent  of  Ngiqhbors. — The  supervisors  cannot  make  the  prosecution  of 

this  business  in  particular  blocks  depend  upon  the  consent  of  a  prescribed 
number  of  citizens  and  taxpayers  of  the  block.  Such  a  restriction  upon 
the  pursuit  of  a  lawful  and  inoffensive  occupation  is  against  common 
right,  sad  void.  The  restriction  might  be  equally  applied  to  the  pur- 
suit of  all  other  lawful  and  inoffensive  occupations. 

4.  Business  may  bb  Regulated. — If  the  business  be  conducted  in  a  manner 

that  is  offensive  or  dangerous,  the  supervisors  may  direct  the  manner  to 
be  changed,  and  prescribe  regulations  for  its  prosecution.  If  the  building 
in  which  it  is  carried  on  is,  by  its  struoture,  form,  or  material,  unsafe,  the 
supervisors  may,  by  proper  proceedings,  have  it  altered  or  removed. 

6.  Prohibitort  Licenses. — Licenses  cannot  be  required  by  the  supervisors 
as  a  means  of  prohibiting  any  of  the  vocations  of  life,  which  are  not  in- 
jurious to  public  morals  or  offensive  to  the  senses,  or  dangerous  to  the 
public  health  and  safety;  nor  can  conditions  be  annexed  to  their  issue 
which  would  tend  to  such  a  prohibition. 

6.  Jurisdiction— Aliens. — An  alien  between  whose  country  and  the  United 
States  there  is  a  treaty  stipulating  that  the  citizens  or  subjects  of  his 
country  shall  have  here  all  the  rights,  privileges,  and  immunities  of  the 
subjects  of  the  most  favored  nation  with  which  the  United  States  have 
a  treaty,  has  the  right  to  pursue  any  lawful  business  here,  and  cannot  be 
prevented  from  its  pursuit  by  an  invalid  ordinance  of  the  supervisors, 
and  if  arrested  under  it,  may  apply  to  the  circuit  court  of  the  United 
States  to  be  discharged. 
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Before  Field,  Circuit  Justice,  and  Sawteb,  Circuit  Judge. 

Habeas  corpus.  The  petitioner  is  a  subject  of  the  em- 
peror of  China,  and  alleges  that  he  is  unlawfully  restrained 
of  his  liberty  by  the  chief  of  police  of  the  city  and  county 
of  San  Francisco,  in  contravention  of  the  constitution  of 
the  United  States,  and  of  the  treaty  between 'this  country 
and  China.  The  facts  sufficiently  appear  in  the  opinion  of 
the  court. 

ilcAllister  dc  Bergin,  and  Thomas  D.  Biordarif  for  petitioner* 

L.  E.  Pratt,  district  aUomey  of  San  Francisco,  for  re- 
spondent. 

By  the  Court,  Field,  Circuit  Justice.  In  May  of  the 
present  year  an  ordinance  was  passed  by  the  board  of  super-  ■ 
visors  of  the  city  and  county  of  San  Francisco,  which  took 
effect  on.  the  tenth  day  of  June  following,  to  regulate  the 
establishment,  maintenance,  and  licensing  of  laundries  with- 
in certain  designated  limits,  and  prescribing  punishment 
for  establishing  or  carrying  on  the  business  of  a  laundry  in 
violation  of  its  provisions. 

In  its  first  section  the  ordinance  declares  that  after  its 
passage-it  shall  be  unlawful  for  any  person  'Ho  establish, 
maintain,  or  carry  on  any  laundry  within  that  portion  of  the 
city  and  county  of  San  Francisco  lying  and  being  east  of 
Ninth  and  Larkin  streets,  without  having  first  obtained  the 
consent  of  the  board  of  supervisors,  which  shall  only  be 
granted  upon  the  recommendation  of  not  less  than  twelve 
citizens  and  taxpayers  in  the  block  in  which  the  laundry  is 
proposed  to  be  established,  maintained,  or  carried  on." 

The  second  section  declares  that  the  license  collector  shall 
not  issue  a  license  to  any  person  or  persons  proposing  to 
establish,  maintain,  or  carry  on  a  laundry  within  the  limits 
mentioned,  unless  he,  she,  or  they  shall  first  have  obtained 
from  the  board  of  supervisors  their  written  consent  thereto, 
based  upon  the  recommendation  of  citizens  and  taxpayers, 
as  provided  in  the  first  section. 

The  third  section  makes  the  violation  of  these  provisions 
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a  misdemeanor,  upon  conviction  of  which  the  party  may  be 
punished  by  a  fine  not  exceeding  one  thousand  dollars,  or 
by  imprisonment  not  exceeding  six  months,  or  by  both. 

The  petitioner  is  a  subject  of  the  emperor  of  China,  resid- 
ing in  the  city  of  San  Francisco  under  the  provisions  of  the 
treaty  between  that  country  and  the  United  States,  and 
alleges  that  he  has  for  the  last  eight  years  been  engaged  in 
carrying  on  the  business  of  a  laundry  within  the  limits  of  the 
district  mentioned,  and  has  at  all  times  paid  the  license  tax 
exacted  from  him  under  previous  ordinances,  and  is  still 
ready  to  pay  any  such  license  tax;  that  his  license  issued 
under  said  ordinances  expired  on  the  thirtieth  of  June  last; 
that  there  now  exist  and  have  existed  for  years  with  the 
residents  of  the  city  and  county  of  San  Francisco,  and  its 
citizens  and  taxpayers,  great  antipathy  and  hatred  toward 
the  people  of  his  race;  that  combinations  among  such  resi- 
dents have  been  formed  to  drive  them  from  the  country;  that 
in  consequence  of  this  feeling  it  has  been  impossible  for 
him  to  obtain  the  recommendation  of  twelve  citizens  and 
taxpayers  to  carry  on  his  business  in  the  block  where  he  is 
now  engaged  as  required  by  the  ordinance  of  June  lOtb; 
and  that  for  carrying  on  his  business  without  a  license 
issued  upon  such  recommendation  he  has  been  arrested, 
and  is  now  restrained  of  his  liberty  by  the  chief  oL  police. 
That  officer  returns  that  he  holds  the  petitioner  under  a 
warrant  issued  by  a  justice  of  the  peace  and  acting  police 
judge  of  the  city  and  county,  issued  upon  a  charge  of  mis- 
demeanor against  him  for  violating  the  provisions  of  the 
ordinance  in  question,  and  accompanies  his  return  with  a 
copy  of  the  warrant. 

The  question  presented  is  the  validity  of  the  ordinance  iu 
requiring,  for  the  issue  of  a  license  to  ''establish,  maintain, 
or  carry  on''  a  laundry  within  the  limits  mentioned,  the 
recommendation  of  twelve  citizens  and  taxpayers  in  the 
block  in  which  the  laundry  is  to  be  ''established,  main- 
tained, or  carried  on." 

The  ordinance  in  terms  covers  all  laundries,  whether  used 
for  the  separate  wants  of  a  family  or  for  the  washing  of  . 
clothes  of  others  for  hire.     We  shall  assume,  however,  that 
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it  has  reference  only  to  laundries  of  tbe  latter  class.  It  is 
directed  equally  against  those  who  establish  them,  those' 
who  maintain  them,  and  those  who  carry  them  on.  If  the 
recommendation  of  any  parties  in  the  block  can  be  required 
as  a  condition  of  granting  the  license  for  either  of  these 
purposes,  the  number  is  a  matter  of  discretion  with  the 
supervisors.  They  may  require  the  recommendation  of 
double  or  treble  the  number  designated;  they  may  exact  the 
unanimous  recommendation  of  the  citizens  and  taxpayers  of 
the.  block.  Nor  need  they  confine  the  recommendation  re* 
quired  to  citizens  and  taxpayers;  any  other  class  may  be 
equally  designated.  They  may  require  it  of  some  of  our 
worthy  resident  aliens  from  Europe — ^gentlemen  of  Irish  or 
German  nativity.  Indeed,  if  they  can  make  the  exercise  of 
their  legislative  power  in  the  granting  of  licenses  dependent 
upon  the  approval  of  anybody  else,  they  may  place  the  ap- 
proval with  whomsoever  they  may  deem  best,  and  no  one 
can  control  their  action. 

They  have  the  power,  by  the  act  of  April  25,  1863,  "  to 
prohibit,  and  suppress,  or  exclude  from  certain  limits,  or 
to  regulate,  all  occupations,  houses,  places,  pastimes,  amuse- 
ments, exhibitions,  and  practices,  which  are  against  good 
morals,  contrary  to  public  order  and  decency,  or  dangerous 
to  the  public  safety."  But  the  business  of  a  laundry — that 
is,  the  washing  of  clothing  and  cloths  of  various  kinds,  and 
ironing  or  pressing  them  to  a  condition  to  be  used — is  not 
of  itself  against  good  morals,  or  contrary  to  public  order  or 
decency.  It  is  not  offensive  to  the  senses,  or  disturbing  to 
the  neighborhood  where  conducted,  nor  is  it  dangerous  to 
the  public  safety  or  health.  It  would  be  absurd  to  affirm 
that  it  is.  If  it  be  conducted  in  a  manner  that  is  offensive 
or  dangerous,  the  supervisors  may  direct  the  manner  to  be 
changed,  and  prescribe  regulations  for  its  prosecution.  If 
the  building,  in  which  it  is  carried  on,  is  by  its  structure, 
form,  or  material  unsafe,  the  supervisors  may  by  proper 
proceedings  have  it  altered  or  removed.  This  power  the 
supervisors  possess  with  reference  to  all  vocations  and 
the  buildings  in  which  they  are  prosecuted.  All  business 
must  be  so  conducted  as  not  to  endanger  the  public  safetj 
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and  health.  Here  we  are  conoerned  only  with  the  buainess 
of  a  laundry  by  itself;  the  manner,  or  the  buildings  in  which 
it  is  conducted  are  not  before  us.  The  ordinance  applies 
as  well  to  a  laundry  in  a  fire-proof  building,  as  to  one  in  a 
wooden  shanty.  In  the  business  of  a  laundry  by  itself, 
there  is  nothing  objectionable  that  may  not  be  urged  against 
all  occupations  in  the  city  and  county.  /  If,  therefore,  the 
supervisors  can  make  its  prosecution  depend  upon  the  ap- 
proval of  others  in  its  neighborhood,  they  may  require  a 
similar  approval  for  the  prosecution  of  other  business 
equally  inoffensive.  They  may  require  members  of  the  bar 
to  close  their  offices  against  professional  business  unless 
they  can  secure  the  recommendation  in  their  behalf  of  such 
parties  in  the  block  where  the  offices  are,  as  may  be  desig- 
natedy  So,  too,  with  bankers,  merchants,  traders,  mechan*- 
ics,  journalists,  publishers,  printers — indeed,  with  all  brains- 
workers  and  handworkers — the  pursuit  of  their  vocations 
in  particular  localities  may  be  made  to  depend,  not  upon 
their  wishes,  their  means,  the  position  of  their  property, 
the  facilities  afforded  for  their  business,  but  upon  the  favor 
or  caprice  of  others,  whose  actions  they  cannot  control  by 
any  legal  proceedings.  A  party  might  not  even  be  able  to 
obtain  a  license  to  carry  on  business  on  his  own  land,  pro- 
tided  he  should  possess  an  entire  block,  and  it  should  not 
be  occupied  by  others  who  could  give  the  recommendation 
exacted.  Such  a  restriction  upon  the  freedom  of  pursuit  of 
a  lawful  occupation  is  not  authorized  by  any  power  vested 
in  the  board  of  supervisors;  and  it  may  be  doubted  whether 
it  could  be  authorized  by  any  legislative  body  under  our 
form  of  government^ 
■^  The  supervisors  are,  it  is  true,  empowered  by  the  act  of 
March  3,  1872,  to  'license  and  regulate  all  such  callings, 
trades,  and  employments,  as  the  public  good  may  require 
to  be  licensed  and  regulated,  and  as  are  not  prohibited  by 
law,*^  but  their  power  cannot  be  delegated  by  them  to  others, 
or  its  exercise  made  dependent  upon  others'  consent.  The 
power  of  legislation  vested  in  them  is  a  public  trust,  which 
•can  be  executed  only  in  consonance  with  the  general  pur- 
jpdses  of  the  municipality,  and  in  subordination  to  the 
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general  laws  and  policy  of  tlie  state.  Their  ordinances  mnst 
be  reasonable,  that  is,  not  oppressive^  nor  unequal,  nor  un* 
jast  in  their  operation,  or  they  will  not  be  upheld;  Such 
is  the  welUestablisbed  doctrine  with  respect  to  the  legisla*- 
tion  of  municipal  bodies.  In  Ex  parte  Franks  it  was  applied 
by  the  supreme  court  of  California  to  an  ordinance  passed 
by  the  supervisors,  under  tlie  act  in  question,  exacting  % 
license  for  selling  goods,  and  fixing  a  different  rate  where 
the  goods  were  within  the  corporate  limits  or  in  transitu  to 
the  city,  and  where  the  goods  were  without  the  city  and  not 
in  transitu  to  it.  The  ordinance  was  held  to  be  unjust,  op- 
pressive, uneqnal;  and  partial,  and  for  these  reasons,  as 
well  as  because  it  was  in  restraint  of  trade  between  the  city 
and  the  interior  of  the  states  was  adjudged  to  be  void.  The 
decision  of  the  court  was  accompanied  by  some  very  just 
observations  upon  the  limitations  to  the  exercise  of  legisla- 
tive power  in  the  passage  of  ordinances  by  municipal  bodies. 
(52  Cal.  606.) 

Licenses  for  callings,  trades,  and  employments  may  be 
required  by  the  supervisors  where  the  nature  of  the  busi- 
ness demands  special  knowledge  or  qualifications  on  the 
part  of  the  party,  as  in  the  case  of  dealers  in  drugs.  They 
may  also  be  required  as  a  means  of  raising  revenue  for  mu- 
nicipal purposes.  But  in  neither  case  can  they  be  required 
as  a  means  of  prohibiting  any  of  the  avocations  of  life, 
which  are  not  injurious  to  public  morals,  nor  offensive  to 
the  senses,  nor  dangerous  to  the  public  health  and  safety. 
Nor  can  conditions  be  annexed  to  their  issue  which  would 
tend  to  such  a  prohibition.  The  exaction  for  any  such  pur- 
pose of  a  license  to  pursue  a  vocation  of  this  nature,  or 
making  its  issue  dependent  upon  conditions  having  such  a 
tendency,  would  be  an  abuse  of  authority.  Such  is  evidently 
the  tendency  and  purpose  of  the  conditions  required  in  the 
ordinance  in  question  in  this  case,  and  we  have  no  doubt  of 
its  invalidity  for  that  cause. 

The  petitioner  is  an  alien,  and  under  the  treaty  with 
China  is  entitled  to  all  the  rights,  privileges,  and  immuni- 
ties of  subjects  of  the  most  favored  nation,  with  which  this 
country  has  treaty  relations.     Being  a  resident  here  before 
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the  passage  of  the  recent  act  of  congress,  restricting  the 
immigration  of  subjects  of  his  country,  he  has,  tinder  the 
pledge  of  the  nation,  the  right  to  remain,  and  follow  any  of 
the  lawful  ordinary  trades  and  pursuits  of  life,  without  let 
or  hindrance  from  the  state,  or  any  of  its  subordinate  mu- 
nicipal bodies,  except  such  as  may  arise  from  the  enforce* 
ment  of  equal  and  impartial  laws.  His  liberty  to  follow 
any  such  occupation  cannot  be  restrained  by  invalid  legis- 
lation of  any  kind — certainly  not  by  a  municipal  ordinance 
that  has  no  stronger  ground  for  its  enactment  than  the  mis- 
erable^ pretencd  that  the  business  of  a  laundry,  that  is,  of 
washing  clothes  for  hire,  is  against  good  morals,  or  dan- 
gerous to  the  public  safety.  (R.  S.,  sec.  753;  Ex  paiie 
Bridges^  2  Woods,  429;  In  re  Quy,  6  Saw.  237.) 

It  follows  that  the  petitioner  is  illegally  restrained  of  his 
liberty,  and  must,  therefore,  be  discharged.  Ordered  ac- 
cordingly. •  • 


John   Crellin  et  al.  v.  William  C.  Ely  and 
Washington  G.  Elliott. 

CiBOuiT  Court,  Distbict  of  Caufornia.  * 
August  21, 1882. 

1.  EQtTiTY  Suit  to  Restrain  Action  at  Law — Service  of  Process. — 

Where  an  action  for  the  posseasion  of  real  property  is  brought  in  the  cir- 
cuit court  of  the  United  States  by  plaintifTs,  who  are  non-residents  of 
the  state  and  absent  from  it,  and  the  defence  to  the  action  arises  out  of 
matters  purely  of  equitable  cognizance,  and  a  suit  in  'equity  for  relief 
against  the  action  is  brought,  the  court  will  enjoin  proceedings  in  the  ac- 
tion at  law  until  the  suit  in  equity  can  be  heard  and  determinedi  and 
direct  service  of  the  subpoena  in  the  equity  suit  to  be  made  on  the  attor- 
neys of  the  plaintiffs  in  the  action  at  law. 

2.  Service  of  Subpcena  on  Atforneys. — The  retainer  of  attorneys  at  law 

by  non-residents  to  bring  an  action  to  recover  possession  of  land  in  this 
state,  authorizes  them  to  appear  for  their  clients  in  a  suit  in  equity,  insti- 
tuted by  the  defendants  in  that  action,  to  establish  their  defence;  and 
service  of  the  subpoena  in  such  suit  on  the  attorneys  may  be  allowed  by 
the  court  and  held  to  be  good  service. 

Before  Field,  Circuit  Justice,  and  Sawyer,  Circuit  Judge. 
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This  is  a  suit  in  equity  fer  relief  against  an  action  at  law 
commenced  by  the  defendants  against  the  complainants,  for 
the  possession  of  certain  lands  in  the  city  of  Oakland,  in 
this  state.  Upon  an  affidavit  of  one  of  the  complainants, 
that  their  defence  to  the  action  at  law  arises  out  of  matters 
which  are  purely  of  equitable  cognizance;  that  the  plaint- 
iffs therein  are  non-residents  of  the  state  and  absent  from 
it,  and  that  a  subpoena  issued  in  this  suit  could  not  be 
served  upon  them  by  reason  of  such  absence,  an  order  was 
issued  and  served  upon  the  attorneys  in  the  action  at  law, 
to  show  cause  why  the  subpoena  should  not.by  served  upon 
them  in  place  of  the  plaintiffs.  Upon  its  return,  the  attor- 
neys reply  in  substance,  that  they  have  only  been  retained 
to  prosecute  the  action  at  law  for  the  recovery  of  the  lands, 
and  do  not  consider  themselves  authorized  to  appear  for 
their  clients  in  any  other  proceedings. 

The  complaint  in  the  action  at  law  is  in  the  usual  form  in 
such  cases,  alleging  seisin  of  the  premises  and  right  of  pos- 
session by  the  plaintiffs  on  a  day  designated,  and  the  wrong- 
ful entry  of  the  defendants  thereon  and  their  withholding 
of  the  same.  It  places  the  damages  for  such  withholding 
at  one  hundred  thousand  dollars.  It  also  asks  judgment 
for  the  rents  and  profits  of  the  land  during  the  occupation 
of  the  defendants,  alleging  them  to  amount  to  four  hundred 
thousand  dollars.  One  of  the  plaintiffs  is  a  citizen  of  New 
York,  the  other  is  a  citizen  of  Michigan;  both  of  them,  as 
stated  above,  are  non-residents  of  this  state  and  absent 
from  it.  The  defendants  are  either  citizens  of  California 
or  corporations  created  under  its  laws.  They  have  ap- 
peared to  the  action  and  answered  the  complaint,  denying 
the  allegations  of  seisin  and  right  of  possession  by  the 
plaintiffs,  and  pleading  in  bar  of  the  action  the  statute  of 
limitations,  and  also  title  and  seisin  in  themselves.  But 
they  assert  that  they  cannot  make  their  defence  as  to  the 
seisin  of  the  premises  in  themselves  available,  unless  they 
obtain  the  relief  prayed  in  their  suit  in  equity;  and  that 
the  statute  of  limitations  wUl  not  bar  a  recovery,  as  the 
plaintiffs  claim  under  a  patent  issued  within  five  years  upon 
a  confirmation  of  a  Mexican  grant,  which  patent  is  deemed 
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to  create  a  new  title  as  agaiMt  parties  not  claiming  under 
the  same  graut. 

The  complaint  in  this  suit  alleges  in  substance  that  in 
1856  the  premises  for  which  the  action  at  law  is  brought, 
with  several  other  tracts  of  land»  wjsre  owned  by  three  par-* 
ties,  Edward  JoneSi  John  C.  Hays,  and  John  Caperton, 
being  held  by  them  as  tenants  in  common;  that  during  that 
year  Jones  contracted  to  sell  his  undivided  interest  for  a 
valuable  consideration  to  one  Henry  A.  Cobb;  that  in  pur- 
suance of  such  contract  of  sale  a  conveyance,  supposed  at 
the  time  to  embrace  the  premises  in  controversy,  which 
constitute  a  block  of  land  in  the  city  of  Oakland,  was  made 
to  him,  but  by  a  mistake  in  the  drafting  of  the  deed  the 
block,  which  in  the  contract  of  sale  was  designated  by  num- 
ber 159,  was  omitted;  that  under  the  deed  executed  in  the 
belief  that  it  conformed  to  the  contract  and  embraced  the 
block,  the  purchaser,  Henry  A.  Cobb,  went  into  possession, 
and  continued  in  possession  with  his  co-tenants,  Hays  and 
Caperton,  until  some  time  in  1857,  when  he  sold  and  con- 
veyed his  interest  to  one  John  Francis  Oobb;  that  the  latter 
went  into  possession  under  the  conveyance,  and  afterwards 
made  partition  with  his  co-tenants,  and  in  such  partition  the 
premises  in  controversy  were  allotted  Co  him^  and  that  he, 
or  parties  deriving  title  through  him,  including  the  eomplain- 
ants,  have  been  in  the  possession  thereof  ever  since  and  have 
made  lasting  and  valuable  improvements  thereon,  claiming 
all  the  time  to  own  the  premises;  that  in  the  year  1859  the 
said  Jones  executed  in  the  state  of  New  York  a  conveyance, 
in  general  terms,  of  all  bis  property  to  the  plaintiffs  in  the 
action  at  law,  and  they  claim  the  premises  in  controversy, 
or  some  part  of  them,  under  this  deed.  The  complainants 
pray  that  an  injunction  may  be  issued  to  restrain  the  prose- 
cution of  the  action  at  law,  and  for  general  relief. 

Cope  (t  Boyd  and  W.  W,  Crane,  for  complainants. 
Flournoy  dk  Mhoon,  for  defendants. 

By  the  Court,  Field,  Circuit  Justice.  The  case  presented 
by  the  bill  in  equity  is  sufficient  to  justify  the  court  in  direct- 
ing a  st^y  of  proceedings  in  the  action  at  law  until  the  plaint- 
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iSa  therein  appear  to  the  suit,  and  until  it  ia  heard  and  deter- 
mined. It  is  brought  in  aid  of  the  defence  to  that  action,  and 
if  the  complainants  are  entitled  to  a  correction  of  the  deed 
executed  to  their  grantor  in  1856,  or  to  a  conveyance  from 
the  defendants,  aa  purchasers  with  notice  of  their  equity,  it 
would  be  inequitable  to  preclude  them  from  showing  the 
fact  and  obtaining  the  relief  prayed.  lu  the  state  courts 
the  complainants  here  could,  as  defendants  in  the  action  at 
law,  set  up  in  their  answer  their  equitable  defence  and  ob- 
tain a  decree  upon  it  before  the  trial  of  the  issue  at  law, 
{Arguello  v.  RKngw,  10  Cal.  159;  Weher  v.  Marshall,  19  Id. 
447.}  The  plaintiffs  in  that  action  are  allowed  by  reason  of 
their  citizenship  in  another  state  to  institute  their  action  in 
the  circuit  court  of  the  United  States,  but  they  ought  not 
to  be  permitted  for  that  reason  to  deprive  the  defendants 
therein,  the  complainants  here,  of  any  just  defence  to  which 
they  are  entitled  under  the  laws  of  the  state,  although,  by 
reason  of  the  separate  systems  of  law  and  equity  in  the 
federal  courts,  they  are  obliged  to  seek  their  relief  through 
the  more  cumbersome  and  laborious  proceeding  of  an  inde- 
pendent suit. 

The  complainants  will  be  allowed  to  serve  a  subpoena 
upon  the  attorneys  of  the  plaintiffs  in  the  action  at  law»  and 
an  order  will  be  entered  granting  an  injunction  staying  pro- 
ceedings in  that  action  until  the  hearing  and  determination 
of  this  suit,  or  the  further  order  of  the  court,  upon  the  com- 
plainants filing  a  bond,  in  the  usual  form  in  such  cases,  for 
damages,  if  it  should  be  ultimately  determined  that  they 
are  not  entitled  to  the  relief  prayed,  or  the  suit  should  be 
dismissed — the  bond  to  be  approved  in  form  and  amount 
by  the  circuit  judge. 

Although  the  attorneys  of  the  plaintiffs  in  the  action  at 
law  are  not  specially  authorized,  as  stated  by  them,  to  ap- 
pear for  the  plaintiffs  in  any  other  case,  their  original 
retainer  is  deemed  to  extend  to  such  proceedings  as  im- 
mediately affect  the  right  of  their  clients  to  recover  the  prop- 
erty in  controversy.  The  power  of  a  court  of  equity  to  author- 
ize substituted  service  in  suits  instituted  in  aid  of  the  defense 
to  an  action  at  law,  where  the  plaintiffis  in  such  action  are 
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noD-residants  and  absent  from  the  state,  is  well  established. 
Says  Daniel,  in  his  Treatise  on  Chancery  Pleadings  and 
Practice,  which  is  a  work  of  approved  merit:  ''The  juris- 
diction is  most  frequently  exerted  where  actions  at  law  are 
brought  by  persons  resident  abroad  to  enforce  demands, 
which,  although  they  have,  strictly  speaking,  a  legal  right 
to  make,  it  is  against  the  principles  of  equity  to  permit 
it.  In  such  cases,  the  court  will  interfere  by  injunction 
served  upon  the  attorney  employed  in  this  country  to  con- 
duct the  proceedings  at  law,  to  restrain  the  further  prose- 
cuting of  such  proceedings  until  his  employer  has  submitted 
himself  to  the  jurisdiction. 

**  In  order  to  accomplish  this  purpose,  it  is  permitted  to 
the  plaintiff  in  equity,  in  the  first  instance,  to  obtain  an 
order,  directing  that  service  of  the  subpoena  upon  the 
attorney  employed  in  the  cause  at  law  shall  be  deemed  good 
service."  (2d  Am.  edition,  618.  See  also  Burke  v.  Dickers^ 
8  B.  C.  C.  23;  Stephen  v.  Cini,  4  Vesey  jr.,  369;  and  JEen- 
worthy  v.  Acounor,  3  Mad.  550.)  The  same  doctrine  is  recog- 
nized in  the  courts  of  the  United  States.  {Hitner  v.  Such- 
ley,  2  Wash.  C.  C.  465;  Read  v.  Comequa,  Id.  174.) 

Order  for  an  injunction  on  the  bill  in  equity,  and  for  the 
service  of  a  subpoena  on  the  attorneys  in  the  action  at  law, 
granted. 


The  Case  of  the  Chinese  Cabin  Waiter. 
[In  the  Matter  of  Ah  Sing.] 

Circuit  Court,  District  of  California. 
AuausT  27,  1882. 

1.  Chinbsb  Laborers  Shipping  on  AmericAn  Vessels. — The  act  of  con- 
gress of  May  6,  1882,  *'to  execute  certain  treaty  stipulations  relating 
to  Chinese,"  declares  that  after  the  expiration  of  ninety  days  from  its 
passage,  and  for  the  period  of  ten  years,  "the  coming  of  Chinese  la- 
borers to  the  United  States"  is  suspended,  and  that  during  such  sus- 
pension "it  shall  not  be  lawful  for  any  laborer  to  come,  or  having  so 
come  after  the  expiration  of  said  ntnety  days,  to  remain  within  the 
United  States;"  and  "  that  the  master  of  any  vessel  who  shall  knowingly 
bring  within  the  United  States  on  such  vessel,  and  land  or  permit  to  be 


Dist.  Cal.]  Case  OP  the  Chinese  Cabin  Waiter.  637 

1882.]  Opinion  of  the  Court — ^Mr.  Jastice  Field. 

landed,  any  Chinese  laborer  from  any  foreign  port  or  plaoe,  shall  be 
gnilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  ptm- 
ished  by  a  fine  of  not  more  than  five  hundred  dollars  for  each  and  every 
such  Chinese  laborer  so  brought,  and  also  be  imprisoned  for  a  term 
not  exceeding  one  year:"  Hdd^  1.  That  the  prohibition  upon  the  master 
of  a  vessel  is  against  the  bringing  of  any  Chinese  laborer  embarking  at  a 
foreign  port  or  place,  and  does  not  apply  to  the  bringing  of  a  laborer 
already  on  board  of  the  vessel  when  it  touches  at  a  foreign  port;  2.  That 
an  American  vessel  is  deemed  to  be  a  part  of  the  territory  of  the  state, 
within  which  its  home  port  is  situated,  and,  as  such,  a  part  of  the  terri- 
tory of  the  United  States;  and  the  crew  of  the  vessel,  whil|t  on  board, 
are  within  the  jurisdiction  of  the  United  States,  and,  if  foreigners,  do  not 
lose  any  right  of  residence  in  the'United  States  previously  acquired  under 
treaty  with  their  country. 

Before  Field,  Circuit  Justice,^  and  Sawteb,  Circuit  Judge. 

Habeas  corpus.  The  facts  sufficiently  appear  in  the 
opinion  of  the  court. 

McAllister  dt  Bergm,  for  petitioner. 

MUton  Andros,  for  respondent. 

Philip  Teare,  district  attorney^  for  collector  of  the  port. 

By  the  Court,  Field,  Circuit  Justice.  The  act  of  con- 
gress of  May  6,  1882,  ^Uo  execute  certain  treaty  stipula- 
tions relating  to  Chinese,"  declares  in  its  first  section  that 
after  the  expiration  of  ninety  days  from  its  passage,  and  for 
the  period  of  ten  years,  **  the  coming  of  Chinese  laborers 
to  the  United  States"  is  suspended,  and  that  during  such 
suspension  **  it  shall  not  be  lawful  for  any  laborer  to  come, 
or  having  so  come  after  the  expiration  of  said  ninety  days, 
to  remain  within  the  United  States." 

Its  second  section  enacts:  *'  That  the  master  of  any  vessel 
who  shall  knowingly  bring  within  the  United  States  on  such 
vessel,  and  land  or  permit  to  be  lamded,  any  Chinese  laborer 
from  arty  foreign  portorplace^  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  punished 
by  a  fine  of  not  more  than  five  hundred  dollars  for  each  and 
every  such  Chinese  laborer  so  brought,  and  also  be  impris* 
oned  for  a  term  not  exceeding  one  year." 

The  third  section  declares  that  these  provisions  shall  not 
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apply  to  Chinese  laborers  who  were  in  the  United  States  on 
the  seventeenth  of  November,  1880,  or  who  shall  have 
come  before  the  expiration  of  ninety  days  from  the  passage 
of  the  act,  and  who  shall  produce  to  the  master  of  the  ves- 
sel and  the  collector  of  the  port  certain  prescribed  certifi- 
cates of  identificaHoD,  containing  the  name,  age,  occupa- 
tion, last  place  of  business,  and  physical  marks  or  peculiar- 
ities of  the  laborer. 

Sectio]}  eight  requires  the  master  of  a  vessel  arriving  from 
any  foreign  port  or  place,  at  the  time  he  delivers  a  manifest 
of  the  cargo,  or  reports  the  entry  of  his  vessel,  to  deliver 
to  the  collector  of  the  district  a  separate  list  of  all  Chinese 
passengers  '^^aJcen  on  boa^xl  his  vessel  ai  any  foreign  port  or 
place,  and  all  such  passengers  on  board  the  vessel  at  that 
time." 

Other  sections  contain  various  provisions  to  secure  the 
enforcement  and  prevent  the  evasion  of  the  clauses  prohib- 
iting the  immigration  of  Chinese  laborers;  but  they  are  not 
material  to  the  disposition  of  the  question  presented  on 
this  application. 

The  petitioner  is  a  subject  of  the  emperor  of  China,  and 
alleges  that  he  came  to  California  six  years  ago,  and  has 
since  resided  in^the  state;  that  for  some  months  past  he  has 
been  employed  as  a  seaman  on  board  the  steamship  CUy  of 
Sydney,  which  depaited  from  the  port  of  San  Francisco  on 
the  eighth  of  May  last,  bound  on  a  voyage  to  Australia,  and 
returned  to  this  port  on  the  eighth  of  this  month;  that  since 
its  return  the  captain  has  refused  to  allow  him  to  land,  and 
detains  him  on  board  in  contravention  of  the  constitution 
of  the  United  States,  and  of  the  treaty  between  this  country 
and  China. 

The  captain  of  the  steamship  returns  that  he  detains  the 
petitioner  on  board  of  his  vessel,  and  refuses  to  allow  him 
to  land  by  reason  of  the  prohibitory  and  punitive  provisions 
of  the  act  of  congress,  which  we  have  cited.  He  also  sets 
forth  all  the  facts  connected  with  the  employment  of  the 
petitioner,  stating  that  he  shipped  on  board  of  the  steam- 
ship at  the  port  of  San  Francisco  on  the  fifth  of  May  last  as 
a  cabin  waiter;  that  the  vessel  is  employed  in  carrying  the 
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mails  of  ike  Uuited  States  and  of  certain  foreign  powers, 
as  well  as  passengers  and  merobandise,  between  the  port  of 
San  Francisco  and  the  ports  of  Sjdnej  in  New  South  Wales» 
of  Auckland  in  New  Zealand,  and  Honolulu  in  the  Hawaiian 
Islands ;  that  be  signed  sbippingarticlea  binding  biniself  to  go 
as  one  of  the  crew  on  a  voyage iront  San  Francisco  to  Sydney 
and  back,  and  went  on  board  of  the  vessel  in  pursuance  of 
the  contract;  that  the  vessel  departed  from  this  port  on  the 
eighth  of  May  last,  arrived  at  Sydney  on  the  fourth  of  Juue^ 
left  Sydney  on  the  thirteenth  of  July,  and  arrived  at  San 
Francisco  on  the  eighth  of  this  month,  having  touched  at 
the  ports  of  Auckland  in  New  Zealand,  and  Honolulu  in 
the  Hawaiian  Islands,  the  petitioner  being  aU  the  time  oa 
board  in  his  capacity  as  cabin  waiter  under  his  contract. 

The  question  presented  is  whether  the  petitioner  is  within 
the  class  of  laborers  whose  landing  in  the  United  States  is 
prohibited  by  the  act  of  congress.  The  ninety  days  after  its 
passage  expired  on  the  fourth  of  August.  The  captain  of 
the  vessel  is  desirous  of  obeying  the  law,  and  is  not  actuated 
by  any  personal  feeling  in  restraining  the  petitioner.  He  is 
also  under  this  embarrassment:  he  is  bound  by  bis  contract 
to  Aturn  the  petitioner  to  the  port  of  shipment,  and  this  im- 
plies that  he  shall  land  him.  The  detention,  if  unlawful^ 
renders  him  liable  to  both  civil  and  criminal  prosecution. 
He  therefore  asks  the  direction  of  the  court  as  to  his  duty; 
and,  with  the  consent  of  bis  counsel^  the  district  attorney 
has  been  beard  in  support  of  his  action. 

We  do  not,  however,  find  any  difficulty  in  arriving  at  the 
meaning  of  the  act.  Its  provisions  are  plain.  The  master 
of  a  vessel  is  prohibited  from  bringing  within  the  United 
States,  and  landing  or  permitting  to  be  landed,  any  Chinese 
laborer /rowi  any  foreign  port  cr  plcuie;  and  that  .means,  from 
bringing  any  Chinese  laborer  embarking  at  a  foreign  port 
or  place.  The  prohibition  does  not  apply  to  the  bringing 
of  a  laborer  already  on  board  of  the  vessel  when  it  touches 
at  a  foreign  pork  When  we  speak  of  merchandise  as  brought 
from  a  foreign  port,  the  port  of  shipment  is  always  under** 
stood,  and  not  any  intermediate  port  at  which  the  vessel 
bringing  the  goods  may  have  stopped.    This  is  the  commoa 
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understandiug  of  tbe  terms  by  mercliants,  and  is  the  inter- 
pretation given  to  them  by  the  courts.  They  must  be  held 
to  have  the  same  meaning  when  used  with  reference  to  the 
importation  of  persons  from  a  foreign  port,  as  when  used 
with  reference  to  the  importation  of  goods.  The  eighth 
section  of  the  act  confirms  this  view,  if  it  needed  any  con- 
firmation; that  requires  the  master  of  the  vessel  to  d&liver  a 
list  of  Chinese  passengers  *^  taken  on  board  his  vessel  at  any 
foreign  port  or  place."  It  is  the  laborers  thus  taken  on 
board  that  the  master  is  prohibited  from  bringing  into  the 
United  States. 

Any  other  construction  would  compel  a  master  of  an 
American  vessel,  leaving  a  port  of  the  United  States  with  a 
Chinese  seaman  or  waiter,  to  send  him  adrift  at  a  foreign 
port,  at  which  the  vessel  might  touch,  and  prohibit  the  mas- 
ter from  bringing  him  back  in  accordance  with  the  bond 
which  he  is  required  by  existing  law  to  execute.  (B.  S., 
sec.  4576.) 

The  object  of  the  act  of  congress  was  to  prevent  the  fur- 
ther immigration  of  Chinese  laborers  to  the  United  States, 
not  to  expel  those  already  here.  It  even  provides  for  the 
return  of  such  laborers  leaving  for  a  temporary  period,  upon 
their  obtaining  certificates  of  identification.  It  was  deemed 
wise  policy  to  prevent  the  coming  among  us  of  a  class  of 
persons,  who,  by  their  dissimiliarity  of  manners,  habits, 
religion,  and  physical  characteristics,  cannot  assimilate  with 
our  people,  but  must  forever  remain  a  distinct  race,  creating 
by  their  presence  enmities  and  conflicts,  disturbing  to  the 
peace  and  injurious  to  the  interests  of  the  country.  But  it 
was  not  thought  that  the  few  thousands  now  here,  scattered, 
as  they  must  soon  be,  throughout  all  the  states,  would  sen- 
sibly disturb  our  peace  or  affect  our  civilization. 

And  in  this  connection  it  should  not  be  overlooked  that 
the  petitioner,  whilst  on  board  the  steamship  as  one  of  its 
crew,  was  within  the  jurisdiction  of  the  United  States,  at  all 
times  under  their  protection,  and  amenable  to  their  laws. 
An  American  vessel  is  deemed  to  be  a  part  of  the  territory 
of  the  state  within  which  its  home  port  is  situated,  and  as 
such  a  part  of  the  territory  of  the  United  States.     The 
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rights  of  its  crew  are  measured  bj  the  laws  of  its  state  or 
nation,  and  their  contracts  are  enforced  by  its  tribunals. 
{Crapo  T.  Kelly,  16  Wall.  610.)  A  foreign  jurisdiction  even 
for  offenses  committed  by  her  crew  on  board  of  her  in  a 
foreign  port,  except  where  the  offense  is  against  the  law  of 
nation!^  does  not  attach  unless  the  acts  affect  the  peace  of 
the  port,  or  persons  disconnected  from  the  vessel.  (Opin- 
ions of  Attorney  Generals,  Vol.  VIII,  73.)  It  would  be, 
therefore,  a  singular  circumstance  in  the  legislation  of  the 
country,  if  the  act  of  congress  had  been  so  framed  that  a 
subject  of  China,  by  his  temporary  employment  on  an 
American  vessel  sailing  from  an  American  port,  was  deprived 
of  the  right  of  residence,  acquired  under  the  treaty  with  his 
country.  Only  the  clearest  language  would  justify  such  a 
conclusion.  Nothing  in  the  act  requires  it.  Whenever  the 
United  States  intend  to  eject  any  person  from  their  juris- 
diction, they  will  undoubtedly  express  their  purpose  in  plain 
terms. 

The  district  attorney  urges  against  the  construction  we 
give,  that  it  will  open  the  door  to  evasions  of  the  law,  con- 
tending that  it  will  be  impossible  to  prevent  Chinese  in  a 
foreign  port  from  taking  the  place  of  those  shipped  here, 
unless  certificates  of  identification,  mentioned  in  the  act,  be 
exacted  from  them.  The  answer  to  this  position  is,  that  for 
importing  other  laborers  by  such  evasions,  equally  as  for  im- 
porting prohibited  laborers  without  any  attempt  to  substitute 
them  for  others,  the  law  has  provided  a  penalty;  and  it  would 
be  impossible  for  the  master  violating  the  law  to  escape  de- 
tection and  punishment.  Independently  of  this  considera- 
tion, the  law  touching  the  shipment  of  ^crews,  requires  that 
a  list  of  the  men  shall  be  furnished  to  the  collector  by  the 
master  of  every  vessel,  which  shall  contain  substantially  the 
same  particulars  of  description  of  every  one,  which  the  act, 
of  congress  exacts  in  the  certificate  of  identification  of  the 
Chinese  laborer,  who  may  wish  to  return  to  the  country. 

But  if  the  act  of  congress  were  defective,  as  we  do  not 
think  it  is,  in  providing  the  necessary  means  of  identifying 
Chinese  laborers  shipping  as  seamen,  the  defect  would  not 
change  the  plain  meaning  of  the  sections  cited. 
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We  are  of  opinion  that  the  petitioner  is  not  within  the 
prohibition  of  the  act  of  congress,  and  that  his  restraint  by 
the  captain  of  the  steamship  is  nnlawfuL  He  must  there- 
fore be  discharged. 

Ordered  accordingly. 


The  Case  of  the  Chinese  Laborers. 

(Tn  the  Matter  op  Ah  Tie  and  Thirteen  Others  of  the 
Crew  of  the  Steamship  City  op  Sidney.] 

CiBOurr  Court,  Dibtbiot  of  C^UFOBNiik. 
August  29, 18821.' 

,  Immigration  of  Chinkse  Laborers. — ^The  prohibition  upon  the  master 
of  a  vessel  contained  in  the  act  of  congress  restraining  the  immigration 
of  Chinese  laborers,  to  bring  within  the  United  States  from  a  foreign 
port  any  Chinese  laborer,  was  intended  to  prevent  the  importation  of 
such  laborers  who  there  embark  on  the  vessel — and  does  not  apply  to 
the  bringing  of  a  Chinese  laborer  already  on  board  of  the  vessel  touching 
at  the  foreign  port.  The  decision  in  the  case  of  Ah  Sing,  the  Chinese 
cabin  waiter,  on  this  point  affirmed. 

2.  Chinese  Laborbb  Employed  on  Ambru^an  Ship. — ^A  Chinese  laborer  who 

has  acquired  the  right  of  residence  in  the  United  States  under  the  treaty 
with  his  country,  does  not  lose  such  right  by  shipping  on  board  of  an 
American  vessel,  in  an  American  port,  as  one  of  its  crew  for  a  voyage  to 
a  foreign  port  and  baek,  and  making  such  voyage  nnder  his  shipping  ar- 
ticles, though  he  may  land  .at  difEerent  times  at  such  foreign  port  by 
permission  of  the  captain,  his  connection  with  the  vessel  as  part  of  the 
crew  not  being  severed. 

3.  Same— Landing  in  Foreign  Port. — The  ^cUus  of  the  laborer,  or  his  re< 

lation  to  the  vessel  as  one  of  its  crew,  is  not  changed  by  the  fiact  that  he 
la  permitted  by  the  captain  to  land  at  the  foreign  port  for  a  temporary 
period.  He  is  bound  by  his  contract  of  shipment  to  return  with  the 
vessel,  and  the  captain  is  bound  to  bring  him  back.  To  force  him  ashore 
or  to  abandon  him  there  is  a  criminal  offence,  punishable  by  fine  and 
imprisonment. 

4.  Construction  or  Statutes.— All  laws  shoold  be  so  construed,  if  poBsible, 

as  to  avoid  an  unjast  or  an  absurd  consequence.    Illustrations  given. 

Before  Field,  Circuit  Justice,  and  Sawyer,  Circuit  Judge. 

Habeas  corpus.     The  facts  sufficiently  appear  in  the 
opinion  of  the  court. 
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McAUister  dk  Bergin^  for  petitioners. 

Milton  AndroBf  for  respondent. 

Philip  Teare,  district  attorney,  for  collector  of  the  port. 

By  the  Gonrt,  Field,  Circuit  Justice.  The  petitioners  are 
part  of  the  crew  of  the  American  steamship  City  of  Sydney. 
Their  case  is  substantially  like  that  of  Ah  Sing,  the  Chinese 
cabin  waiter  of  the  same  vessel,  recently  before  us  on  habeas 
ixyrpus.  It  differs  in  only  one  particular.  Like  him,  they  are 
Chinese,  and  like  him  they  shipped  on  board  of  the  ateam* 
ship  on  the  fifth  of  May  last,  signing  at  the  time^  articles 
binding  themselres  to  go  as  part  of  its  crew  on  a  voyage 
from  San  Francisco  to  Sydney  and  back.  One  of  the  peti<- 
tioners  served  on  board  as  a  scullion,  the  others  as  waiters 
or  pantrymen.  The  vessel  departed  from  this  port  on  the 
eighth  of  May,  arrived  at  Sydney  on  the  fourth  of  June, 
left  Sydney  on  the  fourteenth  of  July,  and  arrived  here  on 
the  eighth  instant,  having  touched  at  the  ports  of  Auckland 
in  New  Zealand,  and  Honolulu  in  the  Hawaiian  Islands.  At 
Sydney  the  petitioners  on  several  occasions,  by  the  written 
permission  of  the  captain,  went  on  shore  and  remained  a 
few  hours,  without,  however,  severing  or  intending  to  sever 
their  connection  with  the  vessel  as  part  of  its  crew.  This 
fact  is  the  only  one  distinguishing  tiiis  case  from  that  of  Ah 
Sing.  We  there  held  that  the  prohibition  upon  the  master 
of  a  vessel,  contained  in  the  act  of  congress,  to  bring  within 
the  United  States  from  a  foreign  port  any  Chinese  laborer, 
was  intended  to  prevent  the  importation  of  such  laborers 
who  there  embark  on  the  vessel' — ^and  does  not  apply  to  his 
bringing  a  Chinese  laborer  already  on  board  of  his  vessel 
touching  at  the  foreign  port.  We  also  held  that  whilst  on 
board  the  American  vessel,  the  laborer  is  within  the  juris* 
diction  of  the  United  States,  and  does  not  lose,  by  his  em- 
ployment, the  right  of  residence  here  previously  acquired 
under  the  treaty  with  his  country. 

The  stains  of  the  petitioners,  and  their  relation  to  the 
vessel,  were  not  changed  in  any  respect  by  the  fact  that  they 
were  p'ermitted  by  the  captain  to  land  for  a  few  hours  at  the 
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port  of  Sydney.  They  were  bonnd,  by  tbeir  contract  of 
shipment,  to  return  with  the  vessel;  and  the  captain  was 
bound  to  bring  them  back.  He  could  not  have  forced  them 
ashore  in  a  foreign  port;  nor  could  he  have  abandoned  them 
there.  Had  he  done  either  of  these  things,  he  would  have 
rendered  himself  liable  to  criminal  prosecution.  An  act  of 
congress,  passed  more  than  half  a  century  ago,  and  re- 
enacted  in  the  revised  statutes,  declares  that,  '*  every  master 
or  commander  of  any  vessel  belonging  in  whole  or  in  part 
to  any  citizen  of  the  United  States,  who,  during  his  being 
abroad,  maliciously  and  without  justifiable  cause,  forces  any 
officer  or  mariner  of  such  vessel  on  shore  in  order  to  leave 
him  behind  in  any  foreign  port  or  place,  or  refuses  to  bring 
home  again,  all  such  ofScers  and  mariners  of  such  vessel 
whom  he  carried  out  with  him,  as  are  in  a  condition  to  re- 
turn and  willing  to  return,  when  he  is  ready  to  proceed  on 
his  homeward  voyage,  shall  be  punished"  by  fine  and  im- 
prisonment. The  fine  may  extend  to  five  hundred  dollars, 
and  the  imprisonment  to  six  months.  (B.  S.,  sec.  5363.) 
The  terms  ''officers  and  mariners"  here  used  apply  to  all 
persons,  other  than  the  captain,  employed  under  shipping 
articles  on  the  vessel  in  any  capacity.  In  United  Slates  v. 
Coffin  (1  Sumn.  394),  Judge  Story  was  called  upon  to  construe 
this' act,  and  he  held  that  the  "  home"  referred  to  was  not  the 
home  of  any  seaman,  native  or  foreign,  but  the  home  port 
of  the  ship  for  the  voyage. 

In  another  case  {Matthews  v.  Offley,  3  Sumn.  125),  the 
same  distinguished  judge  had  occasion  to  consider  the  cir- 
cumstances under  which  a  foreign  seaman,  who  had  ac* 
quired  a  residence  in  the  United  States,  and  had  been  en- 
gaged in  the  merchant  service,  could  be  deemed  to  have 
abandoned  that  service  so  as  to  justify  the  captain  of  an- 
other vessel  in  refusing  to  bring  him  liome  from  a  foreign 
port  as  a  destitute  seaman  by  direction  of  the  consul;  and 
the  judge  said,  that  some  overt  act  on  the  seaman's  part, 
such  as  engaging  in  a  foreign  service,  or  resuming  his  orig- 
nal  native  character,  or  disowning  his  American  character 
and  domicile,  seemed  indispensable  to  rebut  the  presump- 
tion that  he  still  attached  himself  to  the  American  siervice* 


Dist.  Cal.]  Case  of  the  Ghinebe  Laborebs.  646 

1882.]  Opinion  of  the  Court— Mr.  Justice  Field. 

Something  equally  indicative  of  an  intention  on  the  part  of 
a  Chinese  laborer,  who  had  shipped  on  an  American  vessel 
as  one  of  its  crew  in  an  American  port,  to  abandon  the  serv- 
ice of  the  ship  and  his  residence  in  the  United  States, 
would  seem  to  be  necessary  to  justify  the  master  in  refusing 
to  bring  him  back.  The  law  of  congress  as  to  the  duty  of 
the  master  in  this  particular,  has  not  been,  in  terms,  re** 
pealed  by  the  act  restraining  the  immigration  of  Chinese 
laborers,  and  the  purpose  of  the  latter  act  does  not  require 
us  to  hold  that  the  former  is  repealed  by  implication.  A 
Chinese  laborer  on  an  American  vessel  cannot  be  held  to 
lose  his  residence  here,  so  as  to  come  within  the  purview  of 
the  act,  by  such  temporary  entry  upon  a  foreign  country  as 
may  be  caused  by  the  arrival  of  the  vessel  on  her  outward 
voyage  at  her  port  of  destination,  or  her  touching  at  any 
intermediate  port  in  going  or  returning,  or  her  putting  into 
a  foreign  port  in  stress  of  weather.  And  we  should  hesitate 
to  say  that  it  would  be  lost  by  the  laborer  passing  through 
a  foreign  country  in  going  to  different  parts  of  the  United 
States  by  any  of  the  direct  routes,  though  we  are  told  by 
the  counsel  of  the  respondent,  that  a  Chinese  laborer  hav* 
ing  taken  a  ticket  by  the  overland  railroad  from  this  place 
to  New  York,  by  the  Central  Michigan  route,  which  passes 
from  Detroit  to  Niagara  Falls  through  Canada,  was  stopped 
at  Niagara  and  sent  back,  as  within  the  prohibition  of  the 
act  of  congress;  and  on  attempting  to  retrace  his  steps,  was 
again  stopped  at  Detroit.  A  construction  which  would  jus* 
tify  such  a  proceeding  cannot  fail  to  bring  odium  upon  the 
act,  and  invite  efforts  for  its  repeal.  The  wisdom  of  its  en- 
actment will  be  better  vindicated  by  a  construction  less  re- 
pellent to  our  sense  of  justice  and  right. 

All  laws  should  be  so  construed,  if  possible,  as  to  avoid 
an  unjust  or  an  absurd  conclusion.  *'  General  terms,^'  said 
the  supreme  court,  in  a  case  before  it,  ''  should  be  so  lim- 
ited in  their  application  as  not  to  lead  to  injustice,  oppres- 
sion, or  an  absurd  consequence.  It  will  always,  therefore, 
be  presumed  that  the  legislature  intended  exceptions  to  its 
language  which  would  avoid  results  of  this  character.  The 
reason  of  the  law  in  such  cases  should  prevail  over  its  let-^ 
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ler."  {United  States  v.  Kirhf,  7  Wall.  482.)  So  the  judges 
of  England  construed  the  law  which  enacted  that  a  pris* 
oner  breaking  prison  should  be  deemed  guilty  of  a  felony, 
holding  that  it  did  not  apply  to  one  breaking  out  when  the 
prison  was  on  fire,  obserring  that  the  prisoner  was  ''  not  to 
be  hanged  because  he  would  not  stay  to  be  burnt."  And  in 
illustration  of  this  doctrine,  the  construction  given  to  the 
Bolognian  law  against  drawing  blood  in  the  street,  is  often 
cited.  That  law  enacted  that  whoever  thus  drew  blood 
should  be  punished  with  the  utmost  severity,  but  the  courts 
held  that  it  did  not  extend  to  the  surgeon  who  o)>ened  the 
vein  of  a  person  falling  down  in  the  street  in  a  fit.  The 
application  sought  to  be  made  of  that  law  to  the  surgeon 
was  hardly  less  absurd  than  some  of  the  applications, 
which,  without  much  reflection,  are  sought  to  be  made  of 
the  act  of  congress. 

The  petitioners  must  be  discharged. 

Ordered  accordingly. 


The  Case  of  the  Chinese  Merchant. 
[In  the  Matter  op  Low  Yam  Chow  on  Habeas  Corpus.] 

CiRcurr  GouBT,  Distbiot  of  Caufobnu. 
September  5, 1882. 

1.  Chinese  Treaty,  1880— Act  of  Congress,  1882— CHnrssB  Laborers  akd 
Merchants. — The  first  article  of  the  treaty  with  China  of  November  17, 
1880,  provides  that,  "Whenever,  in  the  opinion  of  the  government  of  the 
United  States,  the  coming  of  Chinese  laborers  to  the  United  States,  or  their 
residence  therein,  affects  or  threatens  to  affect  the  interests  of  that  conn* 
try,  or  to  endanger  the  good  order  of  the  said  country  or  of  any  locality 
within  the  territory  thereof,  the  government  of  China  agrees  that  the  gov- 
ernment of  the  United  States  may  regulate,  limit,  or  suspend  such  coming 
or  residence,  but  may  not  absolutely  prohibit  it,"  declaring  at  the  same  time 
that  '*the  limitation  or  suspension  shall  be  reasonable,  and  shall  apply  cnly 
to  Chinese  who  may  go  to  the  United  StcUes  as  laborers^  other  classes  not  bHng 
included  in  the  limitaZions, "  The  second  article  further  declares  that '  *  Chi- 
nese subjects,  whether  proceeding  to  theUnited  Statesas  teachers,  students, 
merchants,  or  from  curiosity,  together  with  their  .body  or  household  serv- 
ants, and  Chinese  laborers  whoarenowin  the  UnitedStates,  shall  be  allowed 
to  come  and  go  of  their  own  free  will  and  accord,  and  shall  be  accorded 
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all  the  rights,  privileges,  iminanitios,  and  exemptions  which  are  accorded 
to  the  citizens  and  subjects  of  the  most  favored  nation."  The  act  of  con- 
gress of  May  6,  1882,  passed  pursuant  to  the  authority  of  this  treaty, 
suspends  the  coining  of  Chinese  laborers  to  the  United  States  for  ten 
years,  and  prohibits  the  masters  of  vessels  from  bringing  them  from  any 
foreign  port,  but  excepts  those  who  were  here  previonsly  to  November 
17,  1880,  or  who  may  come  before  the  expiration  of  ninety  days  from  the 
passage  of  the  act,  and^who  shall  produce  certain  prescribed  certificates 
of  identification.  The  sixth  section  of  the  act  provides,  that  in  order  to 
the  faithful  execution  of  the  provisions  forbidding  the  coming  of  Chinese 
laborers,  any  other  Chinese  person  entitled  to  come  to  the  United  States 
shall  be  identified  by  a  certificate  of  the  Ohinese  government,  stating 
among  other  things  his  former  and  present  occupation,  and  plact  of  res- 
idence in  China:  Held,  1.  That  the  certificate  of  the  government  required 
for  others  than  laborers  coming  to  the  United  States  from  China  was  in- 
tended to  facilitate  proof  of  their  not  being  within  the  prohibited  class, 
and  not  as  a  means  of  restricting  their  coming;  2.  That  the  certificate  is 
not  required  from  merchants  and  others  not  laborers  domiciled  out  of 
China  when  the  act  of  congress  was  passed,  and  coming  from  the  foreign 
jurisdiction;  and  3.  Proof  of  the  occupation  of  such  persons  may  be 
made  by  parol. 
2.  Statutory  CoNSTRUcnoN. — ^The  language  of  the  act  of  congress  should 
be  construed,  if  possible,  in  harmony  with  the  objects  of  the  treaty.  It 
will  not  be  inferred  that  congress  intended  to  disregard  its  stipulations. 

Before  Field,  Circuit  Justioa,  and  Hoffman,  District  Jadge. 

Habeas 'CORPUS.  The  facts  saffioiently  appear  in  the 
opinion  of  the  court. 

McAllister  &  Bergin,  for  petitioner. 

iliUoH  AndroSy  for  respondent. 

Philip  Ihare^  district  atioi-ney,  for  collector  of  port. 

By  the  Court,  Field,  Circuit  Justice.  The  petitioner  is 
a  subject  of  the  Emperor  of  China,  and  alleges  that  he  is 
restrained  of  his  liberty  on  board  of  the  American  steamship 
City  of  Bio  de  Janeiro,  in  the  port  of  San  Francisco,  by  its 
captain,  in  contravention  of  the  constitution  and  the  treaty 
between  the  United  States  and  his  country.  He  states  in 
his  petition  in  substance  as  follows:  that  he  is  a  Chinese 
merchant  by  occupation,  and  not  a  Chinese  laborer;  that  he 
was  such  merchant  in  Peru  for  about  ten  years;  that  upon 
the  breaking  out  of  the  war  between  that  country  and  Chile, 
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he  left  Fern  and  established  himself  at  Panama,  in  the  re- 
public of  New  Granada;  that  for  the  last  five  years  he  has 
also  been  a  member  of  the  firm  of  Chow  Kee  &  Co.,  mer- 
chants in  San  Francisco;  that  on  the  thirty-fiirst  day  of  July 
last  he  took  passage  at  Fanama  on  the  steamship  "which  ar- 
rived at  the  port  of  San  Francisco  on  the  seventeenth  of 
August,  and  that  its  captain  refuses  to  allow  him  to  land, 
but  detains  him  on  board  of  the  Tessel  under  the  claim  that 
his  landing  in  the  United  States  is  prohibited  by  the  act  of 
congress  of  May  6,  1882,  **  to  ezecnte  certain  treaty  stipu- 
lations relating  to  Chinese;*'  that  such  claim  is  unfounded; 
that  the  petitioner  has  been  a  merchant  by  occupation  for  the 
last  twelve  years,  and  has  never  been  a  laborer  within  the 
meaning  of  the  treaty.  He  therefore  prays  that  a  writ  of 
habeas  corpus  be  issued  to  the  captain  to  produce  him,  and 
that  he  be  discharged  from  his  arrest.  The  writ  beiug  is- 
sued, the  captain  makes  a  return  admitting  the  detention  of 
the  petitioner  and  justifying  it  under  the  act  of  congress. 

On  the  hearing,  proof  was  received  against  the  objection 
of  counsel,  of  the  truth  of  the  petitioner's  averment,  that  he 
is  a  merchant  by  occupation,  and  has  been  such  for  years 
either  in  Feru  or  at  Fanama.  No  attempt  to  impeach  this 
evidence  was  made. 

Two  questions  are  thus  presented  for  determination: 
1.  Whether  Chinese  merchants,  who  resided,  on  the  passage 
of  the  act  of  congress,  in  other  countries  than  China,  on  ar- 
riving on  a  vessel  in  a  port  of  the  United  States,  are  re- 
quired to  produce  certificates  of  the  Chinese  government 
establishing  their  character  as  merchants,  as  a  condition  of 
their  being  allowed  to  land;  2.  Whether  their  character  as 
such  merchants  can  be  established  by  parol  proof.  For  a 
correct  solution  of  these  questions  some  reference  must  be 
had  to  the  treaties  between  China  and  this  country:  In  the 
fifth  article  of  the  one  concluded  in  July,  1868,  generally 
known  as  ''the  Burlingame  treaty,"  the  contracting  parties 
declare  that  ''they  recognize  the  inherent  and  inalienable 
right  of  man  to  change  his  home  and  allegiance,  and  also  the 
mutual  advantage  of  the  free  migration  and  emigration  of 
their  citizens  and  subjects  respectively  from  the  one  coun-^ 
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try  to  the  other,  for  purposes  of  cnriosity,  of  trade,  or  as 
permanent  residents."  In  its  sixth  article  they  declare  that 
''citizens  of  the  United  States  visiting  or  residing  in  China 
shall  enjoy  the  same  privileges,  immunities,  or  exemptions 
in  respect  to  travel  or  residence  as  may  there  be  enjoyed  by 
the  citizens  or  subjects  of  the  most  favored  nation,  and  re-r 
ciprocally  Chinese  subjects  visiting  or  residing  in  the  United 
States,  shall  enjoy  the  same  privileges,  immunities,  and  ex- 
emptions in  respect  to  travel  or  residence,  as  may  be  enjoyed 
by  the  citizens  or  subjects  of  the  most  favored  nation.'' 

Whilst  these  articles  remained  in  full  force  no  legislation 
by  congress  looking  to  a  suspension  of,  or  restriction  upon- 
the  immigration  of  Chinese,  engaged  in  any  lawful  oconpa^ 
tion,  was  possible  without  a  breach  of  faith  towards  China. 
And  yet  it  was  discovered  that  the  physical  characteristics 
and  habits  of  the  Chinese  prevented  their  assimilation  with 
our  people.  Conflicts  between  them  and  our  people,  dis-< 
turbing  to  the  peace  of  the  country,  followed  as  a  matter  of 
course,  and  were  of  frequent  occurrence.  Chinese  labor- 
ers, including  in  that  designation  not  merely  those  engaged 
in  manual  labor,  but  those  skilled  in  some  art  or  trade,  in 
a  special  manner  interfered  in  many  ways  with  the  indus- 
tries and  business  of  this  state.  Their  frugal  habits,  the 
absence  of  families,  their  ability  to  live  in  narrow  quarters 
without  apparent  injury  to  health,  their  contentment  with 
small  gains  and  the  simplest  fare,  gave  them  great  advan- 
tages in  the  struggle  with  our  laborers  and  mechanics,  who 
always  and  properly  seek  something  more  from  their  labors 
than  sufficient  for  a  bare  livelihood,  and  must  have  and 
should  have  something  for  the  comforts  of  a  home  and  the 
education  of  their  children.  A  restriction  upon  the  immi- 
gration of  such  laborers  was,  therefore,  felt  throughout  this 
state  to  be  necessary,  if  we  would  prevent  the  degradation 
of  labor  and  preserve  all  the  benefits  of  our  civilization. 
Through  the  urgent  and  constantly  repeated  appeals  from 
the  Pacific  coast,  the  government  of  the  United  States  was 
induced  to  make  application  to  the  government  of  China 
for  a  modification  .of  the  treaty  of  1868;  and  the  supple- 
mentary treaty  of  November,  1880,  was  the  result.    The 
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first  article  of  this  treaty  provides,  that  "  Whenever  in  the 
opinion  of  the  government  of  the  United  States  the  coming 
of  Chinese  laborers  to  the  United  States,  or  their  residence 
therein,  affects  or  threatens  to  affect  the  interests  of  that 
country  or  to  endanger  the  good  order  of  the  said  conDtrj 
or  of  any  locality  within  the  territory  thereof,  the  govern- 
ment of  China  agrees  that  the  government  of  the  United 
States  may  regulate,  limit,  or  suspend  such  coming  or  resi- 
dence, but  may  not  absolutely  prohibit  it,"  declaring  at  the 
same  time  that  ''the  limitation  or  suspension  shall  be  rea- 
sonable, and  shall  apply  only  to  Chinese  who  may  go  to  the 
United  Slates  as  laboi-ers,  other  classes  not  being  included  in  tfte 
limitations.^*  The  second  article  further  declares  that  ''  Chi- 
nese subjects,  whether  proceeding  to  the  United  States  as 
teachers,  students,  merchants,  or  from  curiosity,  together 
with  their  body  or  household  servants,  and  Chinese  labor- 
ers who  are  now  in  the  United  States,  shall  be  allowed  to 
go  and  come  of  their  own  free  will  and  accord,  and  shall 
be  accorded  all  the  rights,  privileges,  immunities,  and  ex- 
emptions which  are  accorded  to  the  citiaens  and  subjects  of 
the  most  favored  nation." 

The  act  of  May  6,  1882,  was  framed  in  supposed  con- 
formity with  the  provisions  of  this  supplementary  treaty. 
In  the  inhibitions  which  it  imposes  upon  the  immigration  of 
Chinese,  there  is  no  purpose  expressed  in  terms  to  go  be- 
yond the  limitations  prescribed  by  the  treaty.  And  we  will 
not  assume,  in  the  absence  of  plain  language  to  the  con- 
trary, that  congress  intended  to  disregard  the  obligations 
of  the  original  treaty  of  1868,  which  remains  in  full  force 
except  as  modified  by  the  supplementary  treaty  of  1880. 
This  lattev  treaty  only  authorizes  suspensive  or  restrictive 
legislation  with  respect  to  the  importation  of  Chinese 
laborers.  It  provides  in  express  terms,  as  seen  above, 
that  the  limitation  or  suspension  shall  apply  only  to  them, 
^* other  dosses  not  being  included  in  the  limitaiions.** 

The  act  of  congress  declares  in  its  first  section  that  after 
the  expiration  of  ninety  days  from  its  passage,  and  for  the 
period  of  ten  years,  **  the  coming  of  Chinese  laborers  to  the 
United  States'^  is  suspended^  and  that  during  such  suspen- 
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sioQ  ''it  shall  not  be  lawfal  for  any  laborer  to  come,  or, 
having  so  come  after  the  expiration  of  said  ninety  days,  to 
remain  within  the  United  States.**  And  its  second  section 
makes  it  a  misdemeanor,  pnnishable  by  fine  *and  imprison- 
ment, for  the  master  of  any  vessel  to  knowingly  bring 
within  the  United  States  on' such  vessel  and  laud  of  permit 
to  be  landed  any  Chinese  laborer  from  any  foreign  port  or 
place. 

The  third  section  excepts  from  these  provisions  Chinese 
laborers  who  were  in  the  United  States  on  the  seventeenth 
of  November,  1880,  or  who  shall  have  come  before  the  ex- 
piration of  ninety  days  from  the  passage  of  the  act,  and 
shall  produce  to  the  master  of  the  vessel  and  the  collector 
of  the  port  certain  prescribed  certificates  of  identification, 
containing  the  name,  age,  occupation,  last  place  of  busi- 
ness, and  physical  marks  or  peculiarities  of  the  laborer. 

The  act,  conforming  to  the  supplementary  treaty,  is 
aimed  against  the  immigration  of  Chinese  laborers — not 
others.  The  sixth  section,  which  is  supposed  to  cover  the 
present  case,  was  not  intended  to  prohibit  the  coming  to 
the  United  States  of  other  classes  of  persons,  but  to  pre- 
vent, by  a  prescribed  mode  of  proof,  the  evasion  of  the 
prohibition  against  the  coming  of  laborers.  Its  language  is 
as  follows:  ''That  in  order  to  the  faithful  execution  of  arti- 
cles one  and  two  of  the  treaty  in  this  act  before  mentioned, 
every  Chinese  person  other  than  a  laborer,  who  may  be  en- 
titled by  said  treaty  and  this  act  to  come  within  the  United 
States,  and  who  shall  be  about  to  come  to  the  United 
States,  shall  be  identified  as  so  entitled  by  the  Chinese  gov- 
ernment in  such  case,  such  identity  to  be  evidenced  by  a 
certificate  issued  under  the  authority  of  said  government, 
which  certificate  shall  be  in  the  English  language*  or  (if  not 
in  the  English  language)  accompanied  by  a  translation  into 
English,  stating  such  right  to  come,  and  which  certificate 
shall  state  the  name,  title,  or  official  rank,  if  any,  the  age, 
height,  and  all  physical  peculiarities,  former  and  present 
occupation  or  profession,  and  place  of  residence  in  China  of 
the  person  to  whom  the  certificate  is  issued,  and  that  such 
person  is  entitled,  conformably  to  the  treaty  in  this  act 
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mentioned,  to  come  within  the  United  States.  Sach  certifi^ 
oate  shall  be  prima  facie  evidence  of  the  facts  set  forth 
therein,  and  shall  be  produced  to  the  collector  of  customs, 
or  his  deputy,  of  the  port  in  the  district  of  the  United 
States,  at  which  the  person  named  therein  shall  arrive.'' 

The  certificate  mentioned  in  this  section  is  evidently  de- 
signed to  facilitate  proof  by  Chinese  other  than  laborers 
coming  from  China  and  desiring  to  enter  the  United  States, 
that  they  are  not  within  the  prohibited  class.  It  is  not  re- 
quired as  a  means  of  restricting  their  comiog.  To  hold 
that  such  was  its  object  would  be  to  impute  to  congress  a 
purpose  to  disregard  the  stipulation  of  the  second  article  of 
the  new  treaty,  that  they  should  be  '^  allowed  to  go  and 
come  of  their  own  free  will  and  accord."  Nor  is  it  re- 
quired, as  a  means  of  proving  their  character,  from  mer- 
chants and  others  not  laborers  domiciled  out  of  China  when 
the  law  was  passed,  and  coming  here  from  such  foreign 
jurisdiction.  The  particulars,  w^hich  the  certificate  musi 
contain,  show  that  it  was  to  be  given  to  those  then  residing 
there,  for  their  place  of  residence  in  China  is  to  be  stated.  In- 
dependently of  this  consideration,  that  government  could  not 
be  expected  to  give,  in  its  certificate,  the  particulars  men^ 
tioned  of  persons  resident — some  perhaps  fot  many  years — 
out  of  its  jurisdiction. .  Neither  the  letter  nor  the  spirit  of 
the  act  calls  for  a  construction  imputing  to  congress  the 
exaction  of  a  condition  so  unreasonable.  The  general 
language  of  the  twelfth  section,  ''That  no  (^hinese  person 
shall  be  permitted  to  enter  the  United  States  by  land 
without  producing  to  the  proper  officer  of  customs,  the 
certificate  required  in  the  act,  of  Chinese  persons  seeking 
to  land  from  a  vessel,"  is  to  be  construed  as  applying  to 
such  persons  as  are  by  previous  sections  prohibited  from 
coming,  not  as  extending  the  prohibition. 

We  repeat  what  we  said  in  the  case  of  Ah  Tie  and  other 
Chinese  laborers;  that  all  laws  are  to  be  so  construed  as  to 
avoid  an  unjust  or  an  absurd  conclusion;  and  general  terms 
are  to  be  so  limited  in  their  application  as  not  to  lead  to  in- 
justice, oppression,  or  an  absurd  consequence.  In  addition 
to  the  illustrations  ol  this  rule  there  given,  we  may  refer  to 
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two  instances  furnished  by  the  decisions  of  the  supreme 
ooart.  A  law  of  congress  declares  that  whoever  wil  folly 
obstracts  or  retards  the  carrier  of  the  mails  of  the  United 
States,  shall  be  deemed  guilty  of  a  public  offence  and  be 
punished  by  a  fine.  A  mail  carrier  in  Kentucky  was 
arrested  by  the  sheriff  upon  a  charge  of  murder,  and  for  the 
arrest  the  sheriff  was  indicted.  The  supreme  court  held  that 
the  general  language  of  the  act  of  congress  was  not  to  be  con- 
strued to  extend  to  the  case ;( for  it  could  not  be  supposed 
that  congress  intended  to  interfere  with  the  enforcement  of 
the  criminal  laws  of  the  state,  in  its  legislation  to  prevent 
unnecessary  obstruction  in  the  carriage  of  the  mails.  It 
would  have  been  absurd  to  hold  that  in  order  to  secure  the 
speedy  transportation  of*  the  mails,  immunity  from  punish- 
ment for  crime  was  given  to  the  mail  carrier.  I  (Z7.  S.  v. 
Kh'by,  7  Wall.  482.)  '  ^ 

So  the  act  of  congress  for  the  recovery  of  the  proceeds  of 
captured  and  abandoned  property  during  the  late  war  re- 
quired the  claimant  in  the  court  of  claims  to  prove  that  he 
had  never  given  aid  or  comfort  to  the  rebellion,  yet  the 
supreme  court  held,  that  one  who  had  been  pardoned  by 
the  president  was  relieved  from  this  requirement.  The 
general  language  of  the  act  covered  his  case,  but  as  the 
pardon  in  legal  effect  blotted  out  the  guilt  of  the  offender, 
that  is,  closed  the  eyes  of  the  court  so  that  it  could  not  be 
considered  as  an  element  in  the  determination  of  his  case, 
the  pardon  was  deemed  to  take  the  place  of  the  proof  and 
relieved  him  from  the  necessity  of  establishing  his  loyalty. 
''It  is  not  to  be  supposed/'  said  the  supreme  court,  'Hhat  con- 
gress intended,  by  the  language  of  the  act,  to  encroach  upon 
any  of  the  prerogatives  of  the  president,  and  especially  that 
benign  prerogative  of  mercy  which  lies  in  the  pardoning 
power.  It  is  more  reasonable  to  conclude  that  claimants 
restored  to  their  rights  of  property  by  the  pardon  of  the 
president  were  not  in  contemplation  of  congress  in  passing 
the  act,  and  were  not  intended  to  be  embraced  by  the 
requirement  in  question.  All  general  terms  in  statutes 
should  be  limited  in  their  application  so  as  not  to  lead  to 
injustice,  oppression,  or  any  unconstitutional  operation,  if 
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that  be  possible.  It  will  be  presamed  tbat  exceptions  were 
intended  which  would  avoid  results  of  that  nature."  ((7ar- 
lisle  V.  Uniled  Stales,  16  Wall.  153.) 

These  cases  would  be  sufficient  to  justify  us  in  giving  a 
construction  to  the  act  under  consideration  in  harmony  with 
the  supplementary  treaty,  even  were  the  general  terms  used 
susceptible  of  a  larger  meaning.  Its  purpose  will  be  held 
to  be,  what  the  treaty  authorized,  to  put  a  restriction  upon 
the  emigration  of  laborers,  including  those  skilled  in  any 
trade  or  art,  and  not  to  interfere,  by  exclnding  Chinese 
merchants,  or  putting  unoeeessary  and  embarrassing  re- 
stiictions  upon  their  coming,  with  the  commercial  relations 
between  China  and  this  country.  Commerce  with  China  is 
of  the  greatest  value,  and  is  constantly  increasing.^  And 
it  should  require  something  stronger  than  vague  inferences 
to  justify  a  construction  which  would  not  be  in  harmony 
with  that  treaty,  and  which  would  tend  to  lessen  that  com- 
merce. It  would  seem,  however,  from  reports  of  the  action 
of  certain  officers  of  the  goyernment — possessed  of  more 
zeal  than  knowledge — that  it  is  their  purpose  to  bring  this 
about,  and  thus  make  the  act  as  odious  as  possible. 

We  are  of  opinion  that  the  section  requiring  a  certificate 
for  Chinese  merchants  coming  to  the  United  States  does 
not  apply  to  those  who  resided  out  of  China  on  the  passage 
bjf  the  act  of  congress,  and  that  proof  of  their  occupation 
may  be  made  by  parol. 

It  follows  that  the  petitioner  must  be  discharged,  and  it 
is  so  ordered. 

CONCUREINO  OPINION. 

Hoffman,  J.  The  petitioner  alleges  that  he  is  unlawfully 
restrained  of  his  liberty  in  contravention  of  the  constitution 
of  the  United  States,  and  of  the  treaty  between  the  United 

*  According  to  the  statement  far..lHhed  by  the  Chinese  consul,  the  y»lae  of  exports 
to  Chin*  from  the  United  Ststetp  and  from  Ohin*  to  the  United  States,  for  the  year 
in  which  the  BorllDgame  treaty  was  concluded  (I868\  amounted  to  $15,365,013,  and  for 
the  fiscal  year  ending  June  30, 1881,  amounted  to  $27,765,409,  almost  doubling  our  com- 
merce in  thirteen  years.  Of  this  latter  amount  |16»185,165  of  the  merchandise  passed 
throuRh  the  port  of  Ban  Francisco;  and  70  per  cent,  of  it  was  shipped  by  Chinese  merchants. 
When  the  Burlingame  treaty  was  concluded,  the  export  of  flour  from  California  at  the 
port  of  San  Franoisoo  amounted  to  about  20,000  barrels  a  year.  The  export  of  this  article 
has  steadily  increased  since,  until  in  the  last  year  (1881)  it  amounted  to  371,118  barrels,  90 
yer  cent,  of  which  wm  shipped  by  Chinese  merchants. 
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States  and  the  empire  of  China)  oommonlj  known  as  the 
Barlingame  treaty;  that  he  is  a  Chinese  merchant,  and 
not  a  Chinase  laborer;  that  be  was  a  Chinese  merchant  at 
Peru  for  about  ten  years,  and  that  thereafter,  upon  the  out- 
break of  war  between  Chile  and  Peru,  he  left  the  latter 
eountry  and  established  himself  as  a  merchant  at  Panama^ 
in  the  republic  of  New  Granada,  where  he  still  resides. 
That  for  the  last  five  years  he  has  been  a  member  of  the 
firm  of  Kwong  Sing  Lung,  Chow  Kee  &  Co.,  merchants,  in 
this  city. 

That  on  the  thirty-first  day  of  July,  1882,  he  took  passage 
at  Panama  on  board  the  American  steamship  i2to  de  Janeiro, 
and  arrived  at  this  port  on  the  said  steamship  on  the  seven- 
teenth day  of  August,  1882,  but  that  ho  is  unlawfully  re* 
strained  of  his  liberty  and  not  allowed  to  land  by  the 
master  of  said  steamer  upon  the  claim  that  under  pro- 
yisionn  of  the  act  of  May  6,  1882,  entitled  ''An  act  to  exe- 
cute certain  treaty  stipulations  relating  to  Chinese,**  he  has 
no  right  to  land. 

The  return  of  the  master  of  the  steamer  admits  the  alle- 
gations of  the  petition  as  to  the  embarkation  of  this  peti- 
tioner at  Panama  and  his  arrival  at  this  port,  but  disavows 
all  knowledge  or  information  sufficient  to  enable  him  to  ad- 
mit or  deny  the  allegation  of  this  petitioner  that  he  is  (i 
Chinese  merchant  and  not  a  Chinese  laborer. 

But  he  claims  that  the  petitioner  cannot  lawfully  land  in 
the  United  States  by  reason  of  the  non-production  by  him 
to  the  collector  of  the  certificate  of  identification,  etc.,  by 
said  act  of  May  6,  1882,  required  to  be  produced  by  every 
Chinese  person  other  than  a  laborer  arriving  in  the  United 
States. 

On  the  hearing,  the  truth  of  the  allegations  of  the  peti- 
tion was  established  beyond  doubt  or  controversy.  It  ap- 
peared that  the  petitioner  is,  as  he  claims  to  be,  a  Chinese 
merchant  residing  in  Panama;  that  the  firm  in  this  city,  of 
which  he  is  member,  is  largely  engaged  in  commerce,  and 
that  his  object  in  visiting  San  Francisco  was  to  make  pur- 
chases for  his  establishment  at  Panama,  and  to  adjust  his 
Recounts  with  his  partners  in  this  city.    The  proofs  offered 
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by  petitioner  were  corroborated  by  bis  dress,  appearance, 
and  manners.  He  evidently  did  not  belong  to  the  class  of 
Chinese  laborers  or  coolies  which  the  treaty  and  the  act  of 
congress  intended  to  exclude;  but,  on  the  contrary,  he  be* 
longs  to  a  class  which,  by  the  express  terms  of  article  II 
of  the  treaty,  are  allowed  to  go  and  come  ''of  their  owa 
free  will  and  accord,"  and  to  enjoy  ''all  the  rights,  privi- 
leges, immunities,  and  exemptions  accorded  to  the  citizens 
and  subjects  of  the  most  favored  nation/' 

But  it  is  strenuously  urged  by  the  district  attorney,  that 
under  the  provisions  of  the  sixth  section  of  this  act,  no  evi- 
dence is  admissible  to  prove  the  petitioner  not  to  belong  to 
the  prohibited  class,  except  the  production  of  the  certificate 
of  identification  therein  required,  and  that  the  failure  to 
produce  such  a  certificate  raises  a  conclusive  presumption 
that  the  person  so  failing  to  produce  it  is  a  Chinese  laborer. 

He  even  contends  that  an  indictment  against  the  master 
for  landing,  or  permitting  to  land,  a  Chinese  laborer  would 
be  sustained  by  proof,  that  the  person  so  lauded  did  not 
produce  to  the  collector  the  certificate  of  identification  re- 
quired by  section  6. 

The  argument  chiefly  pressed  by  the  district  attorney  in 
support  of  this  construction  was,  that  to  admits  parol  evi- 
dence as  to  the  character  of  the  immigrant  would  open  the 
door  to  endless  evasions  of  the  act,  and  that  any  Chinese 
laborer  could  procure  any  number  of  witnesses  who  would 
swear  him  to  be  a  merchant,  student,  teacher,  or  traveller 
from  curiosity,  and  that  this  testimony  the  United  States 
would  rarely  be  able  to  controvert 

The  suggestion  is  not  without  force,  though  the  danger 
is,  I  think,  exaggerated.  It  would  not  be  easy,  in  all  cases, 
for  a  Chinese  laborer  or  coolie,  whom  alone  it  was  the  in- 
tention of  the  act  to  exclude,  to  simulate  the  dress,  manners^ 
and  general  appearance  and  bearing  of  the  merchant,  stu- 
dent, teacher,  or  traveller,  who,  in  China  almost  as  much  as 
in  India,  are  separated  from  the  common  laboring  classes 
by  social  and  external  differences  which  almost  amount  to  a 
distinction  of  caste. 

But  even  if  the  apprehensions  of  the  district  attorney 
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were  well  founded,  the  construction  he  contends  for  would 
be  inadequate  to  prevent  the  evil,  unless  we  also  hold,  that 
on  an  indictment  against  the  master  or  a  libel  against  the 
ship,  the  non-production  of  the  certificate  shall  be  conclu- 
sive evidence  that  the  passenger  landed  is  a  laborer.  For 
if  the  master  or  the  claimant  of  the  vessel  be  allowed  to 
show  his  true  character  by  parol,  the  door  would  be  opened 
to  all  the  evasions  of  the  law  which  the  district  attorney 
fears. 

Section  6  is  as  follows:  ''That  in  order  to  the  faithful 
execution  of  articles  1  and  2  of  the  treaty  in  this  act  be- 
fore mentioned,  every  Chinese  person  other  than  a  laborer 
who  may  be  entitled  by  said  treaty  and  this  act  to  come 
within  the  United  States  and  who  shall  be  about  to  come  to 
the  United  States,  shall  be  identified  as  so  entitled  by  the 
Chinese  government  in  each  case,  such  identity  to  be  evi- 
denced by  a  certificate  issued  under  the  authority  of  said 
government,  which  certificate  shall  be  in  the  English  lan<* 
guage,  or  (if  not  in  the  English  language)  accompanied  by 
a  translation  into  English,  stating  such  right  to  come,  and 
which  certificate  shall  state  the  name,  title,  or  official  rank, 
if  any,  the  age,  height,  and  all  physical  peculiarities,  for- 
mer and  present  occupation  or  profession,  and  pl(we  of  resi- 
dence in  China  of*  the  person  to  whom  the  certificate  is 
issued,  and  that  such  person  is  entitled  conformably  to  the 
treaty  in  this  act  mentioned  to  come  within  the  United 
States.  Such  certificate  shall  be  prima  facie  evidence  of 
the  fact  set  forth  therein,  and  shall  be  produced  to  the  col- 
lector of  customs  or  his  deputy,  of  the  port  in  the  district 
of  the  United  States  at  which  the  person  named  therein 
shall  arrive." 

It  will  be  observed  that  the  terms  of  this  section  lend  no 
support  to  the  position  taken  by  the  district  attorney.  A 
certificate  of  identification  is,  it  is  true,  required  to  be  pro- 
duced to  the  collector,  but  it  is  not  provided  that  the  Chi- 
nese person  failing  to  produce  it  shall  not  be  allowed  to 
land — much  less  that  the  certificate  shall  be  the  only  proof 
of  the  right  of  the  passenger  to  come  within  the  United 
States,  and  that  in  its  absence  he  shall  be  conclusively  pre- 
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6ujued  to  be  a  Obinese  laborer,  and  that  this  presamption 
exists  even  in  a  criminal  proceeding  against  the  master  for 
**  landiug  or  permitting  to  land  a  Chinese  laborer.*' 

In  the  debates  in  the  senate  on  the  original  bill  which 
contained  provisions  nearly  identical  with  those  of  section 
6,  iu  the  bill  which  obtained  the  president's  approval,  it 
was  strenuously  urged  that  to  exact  a  compliance  with  **  the 
cumbersome  and  burdensome  provisions"  with  regard  to 
certificates  of  identification,  and  which  are  required  of  the 
subjects  of  no  other  power,  was  a  violation  of  the  treaty 
which  allows  the  permitted  classes  to  go  and  come  of  their 
own  free  will  and  accord,  and  which  guarantees  to  them  all 
the  rights,  privileges^  immunities,  and  exemptions  accorded 
to  the  citizens  and  subjects  of  the  most  favored  nation.  To 
this  it  was  replied  that  the  provisions  in  the  bill  were 
merely  for  purposes  of  identification;  that  they  were  in  the 
interest  of  the  classes  permitted  to  come;  that  it  was  no 
hardship  to  the  permitted  classes  to  leave  it  to  the  Chinese 
government  to  say  who  are  merchants,  traders,  teachers, 
etc.,  and  therefore  not  within  the  excluded  class. 

But  if  the  bill  had  declared,  or  had  been  supposed  to  de- 
clare, by  necessary  implication,  that  no  Chinese  person, 
unprovided  with  a  certificate,  should,  under  any  circum- 
stances, be  allowed  to  land,  and  that  its  non-produclion 
should  be  conclusive  evidence  that  the  passenger  was  a 
Chinese  laborer,  while  Ua  production  should  only  he  prima 
fade  evidence  of  the  facts  set  forth  therein,  the  bill  might 
have  encountered  an  opposition  which  would  have  en- 
dangered its  passage. 

The  circumstances  of  the  case  before  us  do  not  require  a 
definitive  decision  of  the  question  whether  a  Chinese  mer- 
chant, teacher,  etc.,  arriving  from  China,  and  failing  to  pro- 
duce the  certificate  required  by  section  6,  might  not  overcome 
by  satisfactory  evidence  of  his  real  character  the  presump- 
tion that  he  is  a  laborer,  raised  by  the  absence  of  the  cer- 
tificate, and  establish  the  right  secured  by  the  treaty  to  go 
and  come  of  his  own  free  will  and  accord. 

The  petitioner  has  been  for  many  years  a  resident  of  this 
city,  of  Callao,  and  latterly  of  Panama.     He  comes  to  the 
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United  States  on  a  temporary  visit  for  purposes  of  trade. 
At  the  time  of  his  embarkation  on  board  an  American  ves^ 
sel  at  Panama,  the  law  which  requires  the  production  of  a 
certificate  had  not  gone  into  effect. 

By  referring  to  the  terms  of  section  6,  which  have  been 
cited,  it  will,  we  think,  be  apparent  that  the  persons  con- 
templated in  its  provisions  are  Chinese  merchants,  etc., 
coming  from,  China  to  the  United  States,  and  not  Chinese 
merchants  coming  to  this  country  from  other  parts  of  the 
world. 

The  certificate  is  to  be  furnished  by  the  Chinese  govern- 
ment, or  under  its  authority.  It  must  state  the  name,  age, 
height,  and  all  physical  peculiarities,  former  and  present 
occupation,  and  place  of  residence  in  Chinas  of  the  person  to 
whom  it  is  issued. 

How  could  a  Chinese  merchant  who  has  resided,  it  may 
be  for  ten  or  twenty  or  thirty  years,  in  London,  or  Calcutta, 
or  Callao,  or  Panama,  obtain  such  a  certificate  ? 

Certainly  not  without  going  to  China  for  the  purpose. 
And  how  if  he  should  revisit  his  country  with  that  object, 
could  the  certificate  state,  as  required,  his  place  of  residence 
in  China? 

The  evil  which  the  treaty  and  the  law  were  intended  to 
remedy,  was  the  unrestricted  immigration  from  the  teeming 
population  of  China  of  laborers,  whose  presence  here  in 
overwhelming  numbers  was  felt  by  almost  all  thoughtful 
persons  to  bear  with  great  severity  upon  our  laboring  classes, 
and  to  menace  our  interests,  our  safety,  and  even  our  civil- 
ization. 

But  while  anxious  to  attain  this  end,  an  equal  solicitude 
was  felt  to  adopt  no  legislation  which  should  violate  the 
plighted  faith  of  the  nation,  unnecessarily  give  offense  to  the 
Chiuese  government,  or  hinder  or  impede  our  large  and 
growing  commerce  with  China. 

Congress  may  therefore  reasonably  be  supposed  to  have 
thought  that  the  great  object  of  the  bill  would  be  su£Sciently 
attained  byexactingcertificatesof  identification  from  Chinese 
emigrants  from  China,  from  whence  the  g^reat  influx  of 
laborers  was  feared,  and  from  whence  it  chiefly  comes.    And 
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it  may  have  advisedly  refrained  from  imposing  the  same  re- 
quirement npon  Chinese  merchants,  etc.,  residents  in  other 
countries,  a  requirement  which 'it  would  be  almost  impossi- 
ble for  them  to  fulfil ;  nor  can  we  suppose  that  the  Chinese  gov- 
ernment would  regard  such  an  exaction,  which  practically  ex- 
cludes all  their  subjects  residing  abroad  from  coming  to  the 
United  States,  as  a  reasonable  or  even  honest  compliance 
with  the  treaty  stipulation,  which  guarantees  to  Chinese 
merchants,  etc.,  the  right  to  come  and  go  of  their  own  free 
will  and  accord. 

In  the  case  before  us,  not  only  was  it  impossible  for  the 
petitioner  to  obtain  the  certificate  required,  bat  at  the  time 
he  embarked  on  board  an  American  ship  at  Panama,  no  law 
was  in  operation  requiring  him  to  do  so.  If  he  is  not  per- 
mitted to  land  it  will  not  be  because  he  has  no  right  to  do 
so,  under  the  treaty,  for  he  has  clearly  and  indisputably 
shown  that  he  does  not  belong  to  the  excluded  class — but 
because  he  does  not  produce  evidence  which  it  was  impos- 
sible for  him  to  procure,  and  which  when,  by  embarking  on 
board  an  American  ship,  he  came  under  our  flag  and  within 
our  jurisdiction,  he  was  not  required  by  any  law  then  in 
effect  to  obtain. 

We  are  clearly  of  opinion  that  the  case  is  not  within  the 
provisions  of  the  sixth  section  of  the  act. 

Borne  further  observations  may  not  be  inappropriate. 

It  is  well  known  that  the  law  under  consideration  en- 
countered wide-spread  and  vehement  opposition.  It  was 
attacked  as  the  servile  echo  of  the  clamors  of  the  sand  lot; 
as  fraught  with  danger  to  our  commercial  relations  with 
China;  as  inconsistent  with  our  national  policy;  as  obstruct- 
ing the  spread  of  Christianity,  and  as  violative  not  only  of 
the  treaty,  but  of  the  inherent  rights  of  man. 

It  was  defended  as  absolutely  indispensable  to  the  pres- 
ervation of  our  social  and  political  system,  and  even  to  our 
safety.  Nothing  would  more  gratify  the  enemies  of  the  bill 
than  that  in  its  practical  operation  it  should  be  found  to  be 
unreasonable,  unjust,  and  oppressive.  If  Chinese  mer- 
chants coming  here  from  all  parts  of  the  world  are  excluded 
because  they  fail  to  produce  a  certificate  impossible  for 
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them  to  obtain;  if  a  merchant  long  resident  here  and  on  his 
way  to  New  York  by  a  route  which  for  a  short  distance 
passes  through  Canada,  is  to  be  stopped  at  Niagara  bridge 
for  want  of  a  certificate,  and  on  retracing  his  steps  is  to  be 
stopped  at  Detroit  on  a  similar  pretext,  and  on  the  ground 
that  in  each  case  he  is  to  be  regarded  as  coming  to  the 
United  Slates  from  a  foreign  country,  within  the  true  intent 
and  meaning  of  the  treaty  and  the  law;  if  a  Chinese 
merchant  similarly  resident  in  this  city  and  desirous  of 
temporarily  visiting  British  Columbia  or  Mexico  is  to  be 
refused,  as  it  seems  he  must  be,  a  certificate  by  the  custom- 
house authorities,  under  section  4,  on  the  ground  that  he  is 
not  a  laborer,  and  on  his  return,  after  a  few  weeks'  absence, 
is  to  be  prohibited  from  landing  on  the  ground  that  he  has 
no  certificate  of  identification  issued  by  the  Chinese  gov- 
ernment under  section  6;  if,  in  these  and  similar  cases,  the 
operation  of  the  law  is  found  to  work  manifest  injustice,  op- 
pression, and  absurdity,  its  repeal  cannot  long  be  averted. 
I  am  satisfied  that  the  friends  of  the  law  do  it  the  best 
service  by  giving  to  it  a  reasonable  and  just  constructioui 
conformable  to  its  spirit  and  intent  and  the  solemn  pledges 
of  the  treaty,  and  not  one  calculated  to  bring  it  into  odium 
and  disrepute. 


In  re  Dillon,  Consul  of  Fbance. 

District  Court,  District  op  Californu. 
April  27,  1854. 

1.  GoKsxTLS  NOT  Ahsnabls  TO  SuBPOiNA. — ^The  provision  of  the  oonstita- 

tion,  which  secures  to  the  SiCcased  in  criminal  proaecutions  the  right  to 
have  compulsory  process  for  obtaining  witnesses  in  his  favor,  does  not 
authorize  the  issuing  of  such  process  to  ambassadors,  who  by  public  law, 
or  consuls,  who  by  express  treaty,  are  not  amenable  to  the  process  of  the 
courts. 

2.  SuBP(ENA  DucBS  Tecum— OFFICIAL  Doc  17MB NTS. —Where  a  subpoena  ducea 

teeunif  directed  to  a  consul  of  France,  is  prayed  for,  it  is  the  duty  of  the 
court  to  require  the  party  praying  for  it  to  show  that  the  document  ia 
not  an  official  paper,  protected  by  law  from  examination  and  seizure. 

Before  Hoffman,  District  Judge. 
36 
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The  facts  appear  in  the  opinion  of  the  conrt. 

S.  W.  Inge,  United  StcUea  attorney. 

C.  Tkmple  Emmett,  attorney  for  Del  Valle. 

HoFFBCAN,  J.  In  this  case  the  connselof  Senor  Del  Valle, 
a  defendant  now  on  trial  on  an  indictment  found  against 
him  in  this  court,  obtained  a  subpoena  ducea  tecum,  directed 
to  P.  Dillon,  commanding  him  to  appear  in  court  and  pro- 
duce a  document  said  to  be  in  his  possession,  and  deemed 
material  for  the  defence  of  the  accused.  The  subpoena 
was  returned  served,  but  no  return  was  made  to  the  sub- 
poena by  M.  Dillon,  stating  his  consular  privileges  or 
other  exemption  from  the  process  of  the  court.  The  wit- 
ness having  failed  to  appear,  an  attachment  to  compel  his 
appearance  was  moved  for  and  obtained.  On  being  brought 
into  court,  M.  Dillon,  who  is  the  consul  of  France  at  this 
port,  protested  against  the  compulsory  process  which  had 
been  issued,  and  while  he  disavowed  any  disrespect  to  the 
court,  he  claimed  the  immunity  from  compulsory  process, 
requiriDg  him  to  appear  as  a  witness,  secured  to  the  con- 
suls of  France  and  America,  by  the  second  article  of  the 
convention  ratified  April  1, 1853.  He  was  informed  by  the 
court  that  it  was  ready  to  hear  the  question  whether  the 
provisions  of  the  convention  applied  to  the  present  case 
fully  discussed;  the  argument  was  fixed  for  the  succeeding 
day,  and  M.  Dillon  discharged.'  The  discussion  that  has 
since  taken  place,  would  perhaps  more  regularly  have  arisen 
on  the  return  of  the  process,  or  on  that  of  a  rule  to  show 
cause  why  an  attachment  should  not  issue.  The  counsel  of 
M.  Dillon  were  invited,  however,  by  the  court,  to  argue 
the  subject  as  fully  as  if  on  motion  for  an  attachment;  and 
the  whole  question  has  been  ably  and  elaborately  discussed 
by  him  as  well  as  by  the  counsel  for  the  defendant  on  the 
trial. 

The  question  presented  to  the  court  is,  whether  it  has  the 
power,  on  the  motion  of  the  defendant,  accused  of  a  crime 
against  the  laws  of  the  United  States,  to  issue  and  enforce 
compulsory  process  to  the  consul  of  France,  requiring  him 
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to  appear  in  court  and  testify  in  behalf  of  the  defendant, 
notwithstanding  the  provisions  of  the  article  of  the  conven- 
tion, before  cited. 

By  the  terms  of  that  article,  it  is  stipulated  between  the 
United  States  and  France  that  their  consuls  shall  never  be 
compelled  to  appear  in  court  as  witnesses.  They  may, 
however,  be  invited  to  attend,  and  if  unable  to  do  so,  the 
article  provides,  that  they  may  be  examined  orally  at  their 
houses,  or  their  depositions  taken. 

By  the  sixth  amendment  to  the  constitution  of  the  United 
States,  it  is  provided  that  the  accused  in  all  criminal  prose- 
cutions shall  enjoy  the  right  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor. 

It  is  urged  by  the  counsel  for  the  accused  that  this  right 
is  sacred,  and  secured  to  him  by  the  constitution  of  the 
United  States;  that  it  is  comprehensive  and  without  excep- 
tion, and  that  neither  by  law  nor  treaty  can  he  be  deprived 
of  the  right  of  compelling  the  attendance  of  any  person 
whose  testimony  may  be  material  to  his  defence. 

It  was  admitted  by  the  counsel  of  M.  Dillon,  that  if  the 
constitution  secures  to  the  accused  this  right  in  the  present 
case,  he  cannot  be  deprived  of  it  by  any  treaty  stipulation; 
and  that  if  the  court  is  called  upon  to  choose  between  al- 
lowing a  constitutional  right  to  a  prisoner  and  disregarding 
tt  treaty  stipulation,  or  denying  the  constitutional  right  and 
respecting  the  treaty,  its  highest  allegiance  is  due  to 
the  constitution,  and  the  rights  therein  guaranteed  must  be 
maintained. 

The  question  then  to  be  determined  is:  Is  the  treaty 
stipulation  alluded  to  irreconcilably  in  conflict  with  the 
.  constitutional  provision  cited? 

In  approaching  the  consideration  of  this  question,  it  is 
impossible  for  the  court  not  to  be  profoundly  impressed 
with  a  sense  of  its  importance — not  merely  abstractly,  but 
on  account  of  consequences  its  decision  may  involve.  On 
the  one  band,  it  is  asked  to  deny  the  accused  a  right  claimed 
to  be  secured  under  the  fundamental  law  of  the  land.  On 
the  other,  it  is  urged  not  merely  to  hold  a  law  of  congress 
void  for  unconstitutionality — a  duty  at  all  times  the  most 
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delicate  and  important  an  American  court  of  justice  is 
called  upon  to  perform — but  to  declare  a  solemn  treatj 
stipulation,  entered  into  between  tbe  United  States  and  a 
foreign  country,  to  tbe  faitbful  observance  of  wbicb  the 
honor  of  the  nation  is  pledged,  inoperative  and  void,  be- 
cause those  by  whom  it  was  made  had  no  power  to  enter 
into  such  engagements. 

By  the  constitutional  provision  referred  to^  the  accused 
has  the  right  to  compulsory  process  to  obtain  witnesses  in 
his  favor. 

Does,  then,  this  provision  extend  to  every  person  within 
our  territory,  whether  or  not  he  be  an  ambassador  or  other 
public  minister,  and  whether  or  not  he  be,  by  treaty  stipu- 
lation or  express  law,  exempted  from  the  duty  of  obedience 
to  a  subpoena  ?  And  can  the  court,  on  his  disobeying  the 
writ,  compel  his  obedience  by  fine  and  imprisonment  ? 

If  the  accused,  by  virtue  of  the  constitutional  provision 
in  this  case,  can  compel  the  attendance  of  the  consnl  of 
France,  it  seems  ncLcessarily  to  follow  that  the  attendance 
of  an  ambassador  could  in  like  manner  be  enforced. 

The  immunity  afforded  to,  and  personal  inviolability  of 
ambassadors  now  universally  recognized  by  the  laws  of  na- 
tions, has  been  deemed  one  of  the  most  striking  in- 
stances of  the  advance  of  civilization  and  the  progress  of 
enlightened  and  liberal  ideas.  Though  resident  in  a  foreign 
country,  they  are,  says  Mr.  Chancellor  Kent,  exempted 
absolutely  from  all  allegiance  and  from  all  responsibility 
to  the  laws  of  the  country  to  which  they  are  deputed.  (1 
£ent's  Com.  45.)  Their  persons  have,  by  the  consent  of  all 
nations,  been  deemed  inviolable;  nor  can  they,  says  tbe 
same  high  authority,  be  made  amenable  to  the  civil  or 
criminal  jurisdiction  of  the  countiy.  By  fiction  of  law  the 
ambassador  is  considered  as  if  he  were  out  of  the  territory 
of  the  foreign  power,  and,  though  he  resides  within  the 
foreign  state,  he  is  considered  a  member  of  his  own  coun- 
tiy,  retaining  his  original  domicile,  and  the  government 
he  represents  has  exclusive  cognizance  of  his  conduct  and 
j^l  over  his  person.  (1  Kent's  Com.  46.)  Does,  then, 
^titution  of  the  United  States,  by  the  provision  in 
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favor  of  persons  accused  of  crime,  intend  to  subject  these 
high  fuDctiouaries  to  the  process  of  the  courts,  and  does  it 
authorise  and  require  the  courts,  in  case  of  disobedience, 
to  violate  their  persons  and  disregard  immunities  univer- 
sally conceded  to  them  by  the  laws  of  nations,  by  impris- 
oning them  ?  If,  as  is  the  received  doctrine,  the  ambassador 
cannot,  even  in  the  case  of  a  high  crime  committed  by 
himself,  be  proceeded  against,  it  is  obvious  that  for  a  lesser 
offence  of  a  contempt  or  disobedience  to  an  order  of  a  court, 
he  would  a  forliori  not  be  amenable  to  the  law.  The  only 
ground  upon  which  the  right  of  a  court  to  compel  the  ap- 
pearance of  an  ambassador  by  its  process,  and  to  punish 
him  if  he  disobey  it,  can  be  placed,  is  that  the  constitu- 
tion is,  in  this  case,  in  conflict  with  and  paramount  to  the 
laws  of  nations,  and  the  immunity  usually  conceded  to  am- 
bassadors is  by  the  provision  in  favor  of  the  accused  in 
criminal  cases  taken  away. 

But  the  privilege  of  ambassadors  from  arrest,  under  any 
circumstances,  has  been  declared  by  congress  by  special 
legislation.  By  the  twenty-fifth  section  of  the  act  of  con- 
gi-ess  of  April  30,  1790,  it  is  enacted  that  **  if  any  writ  or 
process  sued  out  of  any  of  the  courts  of  the  United  States,  or 
of  a  particular  state,  or  by  any  judge  or  justice  therein  re- 
spectively, whereby  the  person  of  an  ambassador  may  be 
arrested  or  imprisoned,  or  his  goods  distrained,  seized,  or 
attached,  such  writ  and  process  shall  be  deemed  and  ad- 
judged to  be  utterly  null  and  void  to  all  intents,  construc- 
tion, and  purposes  whatever.*' 

Under  this  act  it  is  apparent  that  no  attachment  can 
issue  against  an  ambassador,  whether  to  compel  his  ap- 
pearance as  a  witness,  or  for  any  other  purpose. 

But  if  the  construction  of  the  constitutional  provision 
contended  for  by  the  accused,  be  sound,  this  enactment 
must  be  disregarded,  and  the  ambassador,  like  any  other 
person,  must, be  attached. 

It  is  clear  that  the  framers  of  the  enactment  above  cited 
had  no  idea  that  in  exempting  ambassadors  from  all  process 
against  their  persons,  they  were  depriving  parties  accused  of 
a  right  to  compulsory  process  to  obtain  the  attendance'  of 
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vitnessesy  secured  to  them  by  tlie  constitution.  One  of 
two  things  is  evident:  either  that  the  constitutional  provis- 
ion has  a  less  comprehensive  operation  than  is  claimed  for 
it,  or  that  this  enactment,  prohibiting  any  process  for  the 
arrest  of  an  ambassador,  in  any  case,  is  unconstitutional. 

The  legislative  interpretation  of  the  constitutional  pro- 
vision is  the  more  significant,  as  the  framers  of  that  act  must 
have  had  their  attention  particularly  directed  to  that  pro- 
vision, for  by  the  twenty-ninth  section  the  right  of  the  ac- 
cused to  compel  the  attendance  of  his  witnesses,  ia  expressly 
declared,  and  placed  upon  a  constitutional  basis. 

If,  then,  the  provision  of  the  eonatitution  does  not  au- 
thorize the  courts  to  compel  the  attendance  of  ambassa- 
dors, because  they  are  exempt  from  their  jurisdiction  on 
general  principles  of  public  law,  a  law  which  derives  its 
authority  from  the  supposed  assent  of  all  civilized  nations^ 
a  like  exception  must  exist  in  favor  of  other  public  agents^ 
on  whom  a  nation  has  expressly  and  by  solemn  treaty 
agreed  to  confer  a  similar  exemption^ 

What,  then,  is  the  operation  and  effect  of  the  constitu- 
tional provision  referred  to  ?  In  determining  this  question,, 
its  nature  and  object^  and  the  evil  it  was  intended  to  remedy, 
must  be  considered. 

By  the  ancient  rules  of  the  common  law,  the  party  ac- 
cused in  capital  cases  had  no  right  to  exculpate  himself  by 
the  testimony  of  any  witnesses.  The  injustice  of  so  unrea- 
sonable and  oppressive  a  rule  induced  the  courts  to  relax 
it,  and  the  practice  was  gradually  introduced  of  examining 
witnesses  for  the  accused,  but  not  upon  oath.  Sir  £dward 
Coke  denounces  this  practice  as  tyrannical  and  unjust,  and 
contended  that  in  criminal  cases  the  accused  was  entitled 
to  have  witnesses  sworn  for  him.  It  is  now  in  England,  by 
statutes  comparatively  recent,  provided  that  the  accused 
shall  in  all  cases  have  the  right  of  having  witnesses  sworn 
for  him  as  well  as  against  him.  I  am  not  aware  that  he 
even  yet,  in  that  country,  possesses  the  right  to  compulsory 
process  to  obtain  their  attendance. 

The  analogous  right  of  the  accused  to  have  the  assistance 
of  counsel,  does  not  to  this  day,  or  did  not  very  recently^ 
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exist  in  England  in  any  criminal  cases  except  indictments 
for  treason. 

Such  was  the  state  of  the  common  law  when  the  provis- 
ions giving  the  accused  the  right  to  compnlsory  process  to 
secare  the  attendance  of  his  witnesses,  and  the  right  to 
have  the  assistance  of  coansel,  were  incorporated  into  the 
constitution.  They  were  obviously  intended  to  abrogate 
the  harsh  and  tyrannical  rules  of  the  common  law  which 
have  been  referred  to,  and  to  place  the  accused  in  a  position 
to  make  his  defence  and  establish  his  innocence,  by  giving 
him  rights  in  all  respects  similar  and  equal  to  those  pos- 
sessed by  the  government  for  establishing  his  guilt.  If, 
then,  the  accused,  by  virtue  of  these  provisions,  enjoys 
rights  equal  to  those  of  the  prosecution,  and  stands,  with 
respect  to  witnesses,  on  the  same  footing  with  the  govern- 
ment, it  would  seem  that  the  object  of  the  constitution  is 
accomplished.  Such  seems  to  have  been  the  construction 
given  by  congress  to  this  provision  of  the  constitution. 

By  section  twenty-nine  of  the  crimes  act  of  April  30,  1790, 
it  is  provided,  ''  that  every  person  accused  or  indicted  under 
that  act,  shall  have  the  like  process  of  the  court  where  he 
shall  be  tried,  to  compel  his  witnesses  to  appear  at  his  trial 
as  is  usually  granted  to  compel  witnesses  to  appear  on  the 
prosecution  against  them." 

The  fact  that  this  act  passed  by  the  first  congress  assem- 
bled under  the  constitution,  most  of  whose  members  had 
been  members  of  the  convention  which  framed  that  instru- 
.ment,  gives  to  this  legislative  construction  a  more  than  ordi- 
nary importance.  . 

If,  then,  the  object  and  effect  of  the  constitutional  pro- 
vision were  merely  to  give  to  the  accused  the  right  to  such 
process  as  is  usually  granted  to  compel  witnesses  to  appear 
on  the  side  of  the  prosecution  against  them,  it  follows  that 
if  by  general  principles^f  the  laws  of  nations,  as  in  the  case 
of  an  ambassador,  or  by  positive  treaty  stipulations,  as  in  the 
case  of  the  consul  of  France,  the  person  sought  to  be  made 
a  witness  be  beyond  the  process  of  the  court,  neither  the 
accused  nor  the  prosecution  is  entitled  to  process  against 
him.    The  ambassador  is,  as  we  have  seen,  not  amenable 
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in  any  respect  to  tbe  laws  of  the  country  to  which  he  is 
sent.  The  consul  is  by  a  treaty,  which  is  the  supreme  law, 
placed  beyond  the  reach  of  the  process  of  the  court.  The 
cases  seem  not  distinguishable  in  principle;  for  in  each  the 
accused,  as  well  as  the  prosecution,  is  unable  to  secure  the 
attendance  of  the  witness,  because  he  is  beyond  the  reach 
of  the  court.  The  hardship  to  the  accused  is  iu  no  respect 
greater  than  if  the  witness  were  in  a  district  or  in  a  foreign 
country  into  which  the  process  of  the  court  could  not  run. 

From  all  the  provisions  of  the  consular  convention,  it  is 
obvious  that  it  was  intended  to  clothe  the  consul  with  scime 
at  least  of  the  privileges  of  ambassadors,  and  so  far  as  com- 
pelling his  attendance  as  a  witness  is  concerned,  to  place 
him  beyond  the  reach  of  the  process  of  the  courts.  He  is, 
therefore,  out  of  the  jurisdiction  to  the  same  extent  and  in 
the  same  manner  as  the  ambassador,  who  is  regarded,  by  a 
fiction  of  law,  as  retaining  his  domicile  in  his  own  country, 
and  beyond  the  jurisdiction  of  the  country  in  which  he  act* 
ually  resides. 

It  is  urged  that  it  was  decided  by  Mr.  Chief  Justice  Mar- 
shall, on  Burr's  trial,  that  the  constitutional  provision  ex- 
tends to  all  persons  whatever.  But  in  that  case,  the  point 
to  be  determined  by  the  chief  justice,  was  whether  the  ac- 
cused possessed  the  right  to  compulsory  process  to  obtain 
the  production,  by  the  president  of  the  United  States,  of 
papers  in  his  possession,  deemed  material  for  the  defence. 
Chief  Justice  Marshall  held  that  the  subpoena  duces  tecum 
should  issue;  but  in  treating  of  the  question  whether  it. 
could  issue  to  the  president  of  the  United  States,  the  at- 
tention of  the  court  was  exclusively  directed  to  the  point 
whether  by  law  the  president  was  exempt  from  such  pro- 
cess. The  case  of  an  ambassador,  exempted  by  national^ 
law  from  amenability  to  all  process,  or  of  a  consul,  ex- 
empted by  express  treaty,  was  not  %)efore  the  court.  ''  If 
an  exception  exists,"  says  the  chief  justice,  ''  to  the  general 
principle  that  all  persons  may  be  compelled  to  testify  for 
the  accused,  it  must  be  looked  for  in  the  law  of  evidence.*' 
Such  an  exception  does  exist  in  that  law  in  favor  of  the 
king;  but  not,  he  decides,  in  favor  of  the  president.    If, 
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however,  by  treaty  stipulation,  which  is  the  supreme  law, 
an  exception  exists  in  the  case  of  an  agent  of  a  foreign 
government,  expressly  placing  him  beyond  the  reach  of 
compulsory  process,  the  chief  justice  nowhere  intimates 
that  in  such  a  case  the  process  could  issue. 

It  is  urged  that  if  this  exemption  by  treaty  is  recognized^ 
whole  classes  of  residents  might  be  in  like  manner  placed 
beyond  the  reach  of  the  process,  and  the  accused  might  be 
deprived  in  many  cases  of  all  means  of  making  his  defence. 

Bat  it  is  admitted  that,  if  the  testimony  of  the  witness 
cannot  be  received,  or  if  from  infamy  or  other  reasons  he  is 
incompetent  to  testify,  compulsory  process  cannot  issue. 
The  same  evil  apprehended  in  the  hypothetical  case,  just 
mentioned,  would  arise  were  congress  to  declare  a  class  of 
residents  incompetent  to  testify;  and  tbat  they  have  the 
power  to  do  so  as  far  as  relates  to  proceedings  in  the  federal 
courts  is  undeniable.  But  it  seems  to  me  that  the  accused 
cannot  justly  complain  of  any  hardship.  He  has  allowed 
to  him  compulsory  process  to  obtain  the  attendance  of  all 
persons  within  the  jurisdiction,  and  amenable  to  the  pro- 
cess of  the  court.  If  any  person  whose  attendance  he  de- 
sires is  not  subject  to  the  process  of  the  court,  and  quoad 
hoCj  out  of  the  jurisdiction,  the  accused  is  in  the  same  posi- 
tion as  if  his  witness  had  left  the  country,  or  were  dead,  or 
if,  when  placed  on  the  stand,  he  had  availed  himself  of  his 
privilege  of  not  criminating  himself,  or  other  similar  right, 
and  thus  withheld  testimony  of  importance. 

On  a  careful  consideration  of  the  whole  subject,  I  have 
come  to  the  conclusion  that  this  court  has  no  power  to  issue 
process  to  compel  the  attendance  of  the  consul  of  France  in 
this  case.  Bat,  on  another  ground,,  it  is  clear  to  me  that 
^this  court  ought  not  to  compel  obedience  to  the  subpoena  in 
this  case.  The  writ  issued  was  a  subpoena  dutces  \ecHmy 
commanding  M.  Dillon  to  produce  in  court  a  certain  docu- 
ment, said  to  be  in  his  possession. 

It  has  not  been  disputed  that  the  right  of  the  accused  un- 
der the  constitution,  to  obtain  a  subpoena  duces  tecum  rests 
on  the  same  ground  as  his  right  to  process  to  compel  the 
attendance  of  witnesses  to  testify  orally  in  his  favor.    The 
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very  letter  of  the  constitution  embraces,  it  is  tme,  only  the 
latter  case,  but  it  is  declared  by  Mr.  Chief  Justice  Mar- 
shall (Burr's  Trial,  p.  183),  ''that  the  constitutional  and 
legal  right  of  an  accused  to  obtain  process  to  compel  the 
attendance  of  his  witnesses,  extends  to  their  bringing  with 
them  such  papers  as  may  be  material  for  the  defense." 
''The  literal  distinction,"  observes  the  chief  justice, "which 
exists  between  the  cases,  is  too  much  attenuated  to  be  coun- 
tenanced in  the  tribunals  of  a  just  and  humane  nation." 

But  in  determining,  in  the  iSrst  instance,  whether  the  sub- 
poena to  produce  the  required  document  shall  issue,  or,  as  in 
this  case,  the  subpoena  having  issued,  in  deciding  whether 
the  witness  shall  be  compelled  to  produce  it,  the  court  is 
required  to  exercise  a  discretion.  "Not,"  says  Mr.  Chief 
Justice  Marshall,  "that  an  overstrained  rigor  should  be 
used  with  respect  to  his  right  to  apply  for  papers  deemed 
by  himself  to  be  material,  but  in  order  to  see  that  the 
papers  in  question  are  relevant  to  the  case,  and  such  as 
could  be  introduced  into  the  defence." 

It  was  for  these  reasons  that  the  court,  on  the  argument, 
required  the  defendant  to  disclose  by  affidavit  the  nature  of 
the  document  he  sought  to  have  produced.  That  affidavit 
the  counsel  for  the  defendant  have  declined  to  furnish.  The 
court  is  therefore  wholly  uninformed  whether  the  document 
is  such  as  could  be  received  in  evidence  if  produced,  or 
whether  it  is  of  such  a  character  as  that  the  court  ought  to 
compel  its  production.  If  the  document  be  wholly  irrel- 
evant or  inadmissible  in  testimony,  it  is  clear,  from  the 
observations  of  Mr.  Chief  Justice  Marshall,  that  the  court 
will  not  compel  i4;s  production.  And  if,  as  there  is  reason 
to  suppose,  it  is  one  of  the  official  documents  of  the  French 
consulate,  by  the  very  terms  of  the  treaty  its  production . 
cannot  be  compelled. 

From  the  tenor  of  Mr.  Chief  Justice  Marshall's  observa- 
tions on  Burr's  trial,  it  is  apparent  that  the  right  of  the  ac- 
cused to  compel  the  production  of  a  document,  is  not  co- 
extensive with  his  right  to  compel  the  attendance  of  a 
witness  to  testify  orally.  In  considering  the  nature  of  the 
discretion  the  court  will  exercise  in  awarding  a  subpoena 
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duces  iecum^  he  observes :  ^'  If  it  be  apparent  that  for  state 
reasons  the  papers  cannot  be  introduced  into  the  defence^ 
the  subpoena  will  not  issue."  And  he  afterwards  says,  ''that 
there  may  be  matter,  the  production  of  which  the  court  will 
not  require,  is  certain.*'  It  seems,  then,  from  the  obserya- 
tious  of  the  chief  justice,  that  though  a  subpoena  may  go 
even  to  the  president  of  the  United  States^  to  obtain  his 
testimony,  the  accused  does  not  enjoy  a  co-extensive  right 
to  obtain  the  production  of  any  paper  he  may  require  for 
his  defence.  Whatever  hardship  to  the  accused  this  rule 
may  occasionally  work,  the  evil  does  not  seem  greater  than 
arises  in  ordinary  cases  where  a  witness  on  the  stand  is  ex- 
cused for  special  reasons  from  testifying  the  facts  within  his 
knowledge,  no  matter  how  important  to  the  prisoner  the 
evidence  of  those  facts  may  be. 

By  the  third  article  of  the  consular  convention  between 
the  United  States  and  France,  it  is  stipulated  that  the  au- 
thorities shall  in  no  case  examine  or  seize  the  papers  de- 
posited in  consular  offices.  If  a  court  can  compel  their 
production,  it  is  obvious  that  the  protection  intended  to  be 
given,  is  gone.  If,  then,  the  court  will  not  require  the  pro- 
duction of  papers  which,  for  state  reasons,,  ought  not  to  be 
produced,  it  would  seem  that  in  a  case  like  the  present,  an 
indictment  for  a  misdemeanor,  it  will  not^  even  if  it  has  the 
power,  violate  the  immunity  and  disregard  the  privilegea 
secured  by  treaty  to  the  agents  of  a  foreign  government. 

In  a  capital  case,  that  the  accused  ought,  in  some  form> 
says  Mr.  Chief  Justice  Marshall,  to  have  the  benefit  of  pa- 
pers which  the  court  will  not  require  the  production  of,  is 
a  position  which  the  court  would  very  reluctantly  deny. 
What  ought  to  be  done  under  such  circumstances,  pre- 
sents, he  observes,  a  delicate  question.  But  he  does  not 
intimata  that  in  a  case  of  misdemeanor,  papers  which  by 
the  supreme  law  cannot  be  seized  or  examined,  shall  be  re- 
quired to  be  produced.  The  most  obvious  course  in  such 
a  case,  is  to  admit  secondary  evidence  of  their  contents. 
If  the  accused  is  unable  to  furnish  such  evidence,  he  is  in 
no  worse  position  than  the  ordinary  case  where  accident  or 
misfortune  has  put  out  of  his  reach  material  testimony. 
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I  think  it  clear,  therefore,  that  in  a  case  like  the  present, 
where  the  party  subpoenaed  is  the  consul  of  France,  who 
is  required  to  produce  a  document  in  his  possession,  it  is 
not  only  the  right,  but  the  duty  of  the  court  to  require  the 
defendant  to  show  that  the  document  is  not  an  official  pa- 
per protected  by  law  from  examination  and  seizure.  And 
that  on  the  failure  of  the  accused  to  furnish  the  required 
information,  the  subpoena  daces  tecum  will  not  be  allowed; 
or  if  issued,  will  not  be  enforced. 

I  therefore  think  that,  on  this  ground  alone,  compulsory 
proce&s  ought  to  be  refused. 


APPENDIX. 


The  arduous  labors  imposed  Dpoi\  tlie  Board  of  Land 
Commissioners  and  the  United  States  courts  in  California 
by  the  act  of  March,  1851,  have  been  nearly  concluded. 
The  opinions  contained  in  this  appendix  have  therefore 
little  practical  value  in  this  state. 

But  legislative  provisions  for  the  ascertainment  and  set' 
tlement  of  private  land  claims  in  Arizona  and  New  Mexico 
will  at  no  distant  day  become  necessary. 

It  has  therefore  been  thought  that  it  might  be  useful  to 
preserve  in  a  durable  form  some  of  the  opinions  of  the  dis- 
trict  court  for  California,  in  which  questions  likely  to  arise 
in  the  territories  mentioned  are  considered  and  decided; 
and  especially  those  in  which  the  uncertainties  and  embar- 
rassments growing  out  of  the  legislation  of  congress  and 
the  rulings  of  the  supreme  court  are  exposed. 

Many  of  these  qucestionea  vexaice  are  of  the  utmost  prac- 
tical importance;  among  them  are: 

1.  Shall  future  legislation  strictly  limit  the  litigation  in 
this  class  of  cases  to  a  contest  between  the  United  States 
and  the  claimant  of  the  land  in  question,  or  ought  not  some 
provision  be  made  for  the  assertion  of  their  rights  by  hold* 
ers  of  conflicting  or  adjoining  grants  ? 

2.  Should  the  ascertainment  of  the  location  and  boun- 
daries of  the  grants  be  a  matter  for  judicial  inquiry,  or  be 
left  to  executive  control? 

If,  in  view  of  the  fact  that  the  whole  value  of  a  grant  may 
depend  upon,  its  location,  it  be  considered  that  the  claimant 
should  have  a  hearing  and  determination  of  his  rights  by  a 
court,  how  shall  that  hearing  be  afforded,  and  who  shall  bo 
admitted  as  parties  to  the  cause? 

3.  Shall  proceedings  like  those  provided  for  in  the  act  of 
June  14,  1860,  be  authorized?    Or  shall  provision  be  made 
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for  the  intervention  at  an  earlier  stage  of  the  proceedings, 
of  all  parties  in  interest  ? 

4.  If  the  only  parties  admitted  to  the  original  caase  be, 
as  nnder  the  act  of  1851,  the  United  States  and  the  claimant, 
and  provisions  for  the  protection  of  his  rights  and  those  of 
his  subgrantees  and  of  sobrante  grantees  and  coterminons 
proprietors  like  those  of  the  act  of  1860  be  adopted,  shonld 
these  latter  be  bound  by  the  terms  of  a  decree  obtained  by 
the  claimant  before  they  were  admitted  as  parties  to  the 
cause  ?    (See  Miller  v.  Dale,  92  U.  S.  478.) 

5.  What  should  be  deemed  the  final  decree  in  the  cause 
from  which  an  appeal  should  lie  ? 

If  anything  should  be  found  in  the  following  opinions 
to  aid  in  the  proper  solution  of  these  questions,  so  soon  to 
assume  great  practical  importance,  that  fact  will,  it  is  hoped, 
be  received  as  a  justification  of  their  publication. 

Hoffman,  J. 


The  United  States,  Appellees,  v.  Henby  Cam- 
BUSTON,  Claiming  Eleven  Leagues  of  Land  on 

THE  SaCBAMENTO  RiVEB. 

DiSTBIOT  COUBT,  DiBTBIOT  OV  OaLIFOBNU. 

June,  1859. 

Hoffman,  District  Judge.  The  claim  in  this  case  having 
been  confirmed  by  this  conrt,  the  case  was  appealed  to  the 
supreme  court,  by  whom  the  decree  was  reversed  and  the 
cause  remanded  for  further  proofs. 

The  principal  grounds  assigned  by  the  supreme  court  for 
their  decision,  are:  The  want  of  all  record  testimony,  or  any 
explanation  of  its  absence.  The  unsatisfactory  character  of 
the  evidence  as  to  the  genuineness  of  the  signatures.  The 
absence  of  any  evidence  that  the  preliminary  steps  required 
by  the  law  to  a  grant  of  public  domain  by  the  governors, 
had  been  observed — especially  those  which  were  matters  of 
record. 

That  the  grant  was  not  recorded  in  the  proper  book,  or 
in  any  book  whatever,  so  far  as  appeared  by  the  proofs. 

That  it  was  a  pure  donation,  without  pecuniary  consider- 
ation or  meritorious  services. 

That  it  was  unaccompanied  by  the  forms  and  usages 
always  observed  in  making  grants. 

That  it  was  unknown  to  any  one  except  the  grantee  and 
one  other  interested  person,  until  1850. 

That  it  was  made  by  a  governor  who  had  recently  ex- 
pelled his  predecessor,  and  who  was  not  proved  to  have 
been  recognized  by  the  supreme  government. 

That  it  was  made  but  one  month  and  a  half  before  the  con- 
quest of  the  country  by  the  United  States  forces,  and  dur- 
ing the  very  heat  and  conflict  of  the  struggle  in  which  the 
power  of  the  governor  was  overthrown;  and,  therefore,  that 
his  authority  to  make  it,  and  the  bona  fides  of  its  exercise, 
should  be  scrutinized  with  great  care. 
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As  these  objections  Lad  not  been  urged  before  tbe  com- 
missioners or  this  court,  the  cause  was  remanded  that  the 
chiimant  might,  if  in  his  power,  remove  them  by  the  intro- 
duction of  further  evidence. 

Further  evidence  has  accordingly  been  taken,  and  the 
cause  is  again  8^bmitted  for  decision. 

As  to  many  of  the  points  alluded  to  by  the  supreme  court, 
the  testimony  leaves  no  room  for  doubt.  The  original  grant 
is  produced  from  the  archives  where  it  has  remained  since 
1850,  when  it  was  deposited  with  Major  Canby. 

The  signatures  of  Pico  and  Moreno  are  undoubtedly  gen- 
uine. The  grant  is  also  shown  to  be  in  the  handwriting  of 
Agustin  Olvera,  who  was  secretary  to  the  departmental  as- 
sembly; and  Mr.  Hopkins,  the  keeper  of  the  archives,  states 
that  in  the  water-marks  and  general  appearance  of  the  pa- 
per on  which  it  is  written,  it  corresponds  with  paper  used 
at  its  date.  That  officer  seems  to  entertain  no  doubt  of  the 
genuineness  of  the  signatures,  and  his  opinion  is  of  great 
value. 

The  real  point  in  the  case  is  not  whether  Pico  and  Moreno 
signed  the  grant,  but  when  they  did  so. 

It  is  also  shown,  and  the  fact  is  known  to  the  court  as 
part  of  the  history  of  the  country,  that  Pio  Pico  had  been 
recognized  by  the  supreme  government  as  constitutional 
governor  of  the  department  before  the  date  of  this  grant. 

Before  proceeding  to  consider  the  proofs  as  to  the  fact 
that  the  preliminary  steps  requisite  to  a  grant  were  taken, 
and  which  explain  the  absence  of  record  evidence  that  it  is- 
sued, it  may  be  observed  that,  according  to  the  usage  of  the 
Mexican  government,  the  record  evidence,  as  well  of  the 
preliminary  proceedings  as  of  the  issue  of  the  grant,  should 
be  found  in  the  eapediente,  and  in  the  book  known  as  the 
Ibma  de  Bason. 

The  espediente^  as  is  well  known,  consisted  of  the  petition, 
with  the  marginal  order  of  the  governor;  the  iij/bnne»,  when 
they  were  furnished;  tbe  decree  of  concession,  and,  usually, 
a  borradctr,  or  draft,  of  the  title  delivered  to  the  party. 
These  papers,  stitched  together,  formed  the  eapedienley  which 
was  preserved  among  the  archives  and  formed  the  only 
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record  of  the  proceedings,  except  that  contained  in  the 
Ibma  de  Bazon. 

This  last  was  a  book  in  which  short  entries  were  made  of 
the  date  of  the  grant,  the  name  of  the  grantee,  and  that  of 
the  land  granted. 

If,  therefore,  the  espediente  in  any  case  be  lost,  and  the 
Thma  de  Bazon  for  the  year -in  which  the  grant  was  made  be 
also  lost,  no  record  evidence  of  the  grant  would  exist,  unless 
it  should  happen  to  be  referred  to  in  other  grants  or  espe- 
dientes,  a  reference  not  likely  to  occur  with  respect  to  a 
grant  of  late  date. 

It  is  shown  in  this  case,  and  the  fact  is  notorious,  that 
the  book  of  Tcnna  de  Baxon,  for  the  year  1846,  is  not  among 
the  archives.  It  is  also  in  proof  that  the  archives  were,  for 
some  months  after  the  seizure  of  the  country  by  the  Amer- 
icans, left  in  a  condition  where  spoliations  or  loss  of  doc« 
uments  may  have  taken  place.  Bat  the  extent  of  such  spo- 
liations has  been  greatly  exaggerated,  for  the  archives  exist 
in  a  degree  of  completeness  and  perfection  greater,  perhaps, 
than  could  have  reasoably  been  anticipated,  as  is  proved  by 
the  fact  that  all  the  eapedienies^  to  the  number  of  four  hun- 
dred and  twenty-two,  of  which  a  list  was  made  by  Jimeno, 
are  found  on  the  files.  Nevertheless,  it  is  possible  that 
some  eapedierttes  have  been  lost.  Colonel  Fremont  appears 
to  have  removed  several,  which  were  lost  in  the  mountains; 
and  the  testimony  of  Captain  Halleck  shows  that  such  an 
accident  may  very  possibly  have  happened. 

The  absence,  therefore,  of  all  record  evidence  of  this 
grant  does  not  conclusively  show  that  no  eapediente  in  the 
case  ever  existed.  It  may  possibly  have  been  lost.  Bui 
such  an  accident  is  extremely  improbable. 

It  has  already  been  stated  that  all  the  eapedientes  men- 
tioned in  Jimeno's  list,  to  the  number  of  four  hundred  and 
twenty-two,  are  found  in  the  archives.  The  latest  conces- 
sion entered  in  that  list  is  dated  December  24,  1814.  I  am 
not  aware  that  the  espediente  for  any  concession  mentioned 
in  the  loma  de  Bazon  for  the  succeeding  year,  and  which 
contains  entries  down  to  December  23,  1845,  is  lost-^ 
though  such  may  be  the  case. 
37 
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'  It  was  certainly,  therefore,  by  a  most  nnfortunate,  and 
what  would,  a  prio7%,  be  thongbt  a  most  improbable  acci- 
dent, that  the  espediente  in  this  case  was  lost,  when  so  large 
a  number  of  similar  docaments,  subjected  to  the  same 
chances,  were  preseiTcd  in  an  unbroken  series. 

To  prcTe  the  existence  of  the  espedienie  the  claimant  has 
examined  Pio  Pico  and  Jos^  Matias  Moreno. 

Governor  Pico  swears  that  he  does  not  remember  the  pe- 
tition, but  that  it  must  have  been  presented,  or  the  grant 
would  not  have  issued;  that  he  believes  the  signatures  to 
to  be  those  of  himself  and  Moreno,  and  that  he  also  believes 
the  grant  was  signed  on  the  day  it  bears  date.  He  does 
net  pretend,  however,to  remember  the  fact  of  having  made 
the  grant,  nor  that  any  in/ormea  were  asked  for  or  obtained, 
but,  with  his  usual  caution  or  evasiveness,  confines  himself 
to  the  expression  of  his  belief  that  it  bears  his  signature 
and  was  executed  at  its  date. 

Moreno's  testimony  is  more  positive.  He  swears  that  a 
petition  signed  by  Gambuston,  was  addressed  to  the  gov- 
ernor, praying  for  certain  lands  in  the  north;  that  the  petition 
was  dated  previously  to  the  grant;  that  he  saw  this  petition 
when  he  became  secretary.  May  1,  1846,  and  that  attached 
to  it  were  the  in/ormes  of  certain  authorities  (who  they  were 
he  does  not  recollect),  and  an  order  of  the  governor  direct- 
ing the  grant  to  issue. 

He  also  testifies  that  he  made  a  note  of  the  grant  in  the 
Toma  de  Bazon,  and  that  the  espedienie  remained  among  the 
archives  until  Governor  Pico  and  himself  were  driven  from 
the  country. 

No  other  witness  is  produced  by  whom  the  petition  of 
Cambuston  or  the  espedienie  was  ever  seen,  or  who  has  any 
knowledge  of  their  existence. 

The  officers  who  gave  the  informea  are  not  produced, 
though  it  would  seem  not  difficult  to  discover  who  they 
were,  and  to  procure  from  them  evidenqe  of  the  fact  that 
they  reported  on  the  application. 

As  Governor  Pico  makes  no  mention  of  any  tn/orme,  and 
merely  infers  that  a  petition  was  presented  from  the  fact 
that  a  grant  issued,  the  only  evidence  tending  to  show  that 
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the  espediente  was  formed,  and  that  the  usual  preliminarj 
steps  were  taken  by  the  governor,  is  that  of  Moreno — a  wit- 
ness not  unknown  to  this  court,  and  whose  credibility  it  has, 
on  several  occasions,  been  called  upon  to  consider. 

The  existence  of  a  document  of  this  character — unknown 
to  any  other  person — which  is  not  found  in  its  proper  place 
of  custody,  where  it  would  be  foun^  unless  an  extraordinary 
accident  be  supposed  to  have  occurred — ^a  part  of  which 
(viz.,  the  petition)  would  probably  have  been  known  to 
other  persons  than  the  applicant,  and  certainly  to  the  au- 
thorities by  whom  the  in/orme  was  furnished,  can  hardly  be 
said  to  be  satisfactorily  proved  by  the  uncorroborated  tes- 
timony of  Moreno. 

The  fact,  however,  that  a  grant  was  asserted  to  be  in  ex^ 
istence  in  1846  or  1847,  is  testified  to  by  some  witnesses  on 
whom  the  court  can  rely  with  entire  confidence* 

P.  6.  Beading  testifies  that  he  heard  of  this  claim  aa 
early  as  1846;  that  he  heard  several  persons  speak  of  the 
Oambuston  claim  as  adjoining  Sutter^s  northern  line  near 
the  ''Buttes,"on  the  Sacramento.  On  his  cross-examina- 
tion he  states  that,  according  to  his  best  recollection,  he 
heard  this  in  1846 — certainly  not  previously — but  that  in 
looking  back  for  thirteen  years,  it  is  not  possible  to  recol- 
lect such  a  fact  with  certainty  unless  connected  with  some 
•event. 

Colonel  J.  D.  Stevenson,  who  arrived  in  California  March 
€,  1847,  in  command  of  the  First  Begiment,  New  York  Vol- 
unteers, testifies  that  he  became  acquainted  with  Cambus* 
ton  in  April,  1847,  and  was  intimate  with  him  and  his  fam- 
ily until  he  left  Monterey  in  May  of  the  same  year.  That 
he  renewed  his  acquaintance  with  him  in  October,  1848,  and 
has  been  closely  intimate  with  him  ever  since.  That  in 
1847  he  was  in  the  habit  of  visiting  daily  the  Soberanes 
family,  with  whom  Cambuston  was  then  residing,  and  into 
which  Cambuston  subsequently  married.  That  Doctor 
Townsend  and  his  wife  were  also  residing  with  that  family; 
and  that  he  first  heard  the  grant  spoken  of  by  these  latter 
in  presence  of  Cambuston.  That  it  was  alluded  to  as  being 
in  the  Sacramento  valley  between  Sutter's  line  and  that  of 
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B  man  named  Flugge.  That  sabsequentlj,  in  May,  1847, 
he  became  acquainted  with  Flagge  and  continued  intimate 
with  him  nntil  he  (witness)  left  Los  Angeles  in  the  fall  of 
1848;  that  he  had  freqaent  consultations  with  him  respect- 
ing his  ranchoy  and  that  in  various  conyersations^  Flugge 
spoke  of  a  grant  to  Gambuston  between  his  own  rancho 
and  Sutter's  line.  That  in  October,  1848,  or  the  spring  of 
1849,  Cambustott  showed  him  (witness)  a  paper  purporting 
to  be  a  grant  for  the  rancho  in  question;  that  he  (witness) 
advised  him  to  retain  it  carefully  until  a  government  should 
be  organized,  and  that  he  subsequently  filed  it  with  Major 
Can  by,  by  his  (witness')  advice. 

Jacob  A.  Morenhont  testifies  that  he  first  heard  of  the 
claim  of  Cambuston  in  1846,  soon  after  his  arrival  in  Cal- 
ifornia. That  when  obtaining  a  description  of  the  French 
residents  from  his  predecessor  in  the  office  of  consul  of 
France,  he  was  told  by  the  latter  that  Cambuston  had  a 
claim  for  a  large  tract  of  land  on  the  Sacramento  river,  but 
that  it  was  then  thought  of  no  value.  That  in  1847,  as  he 
believes,  or  perhaps  in  the  beginning  of  1848,  Cambuston 
deposited  in  the  consulate  a  bundle  of  papers,  among  which 
was  this  title,  and  that  he  is  positive  he  saw  the  title  lon^ 
before  there  was  any  doubt  raised  about  it,  and  before  the 
lands  were  of  any  value. 

The  evidence  of  this  witness,  which  had  been  taken  be^ 
fore  the  commissioners,  was  disregarded  by  the  supreme 
court  because  of  his  interest  in  the  suit.  The  testimony 
above  cited  is  contained  in  a  deposition  taken  since  the 
cause  was  remanded.  In  that  deposition  he  states  in 
the  most  positive  manner  that  he  has  sold  out  all  his  inter- 
terest  in  the  claim,  and  that  he  has  now  no  interest  what- 
ever in  the  event  of  the  suit.  His  character  is  wholly  unim- 
peached,  his  testimony  entirely  uncontradicted.  He  cam6 
to  California  as  consul  of  France,  and  he  continues  to  hold 
the  office  of  vice-consul  at  Monterey  to  the  present  time. 
I  know  of  no  reason  why  his  statements  should  not  be  re- 
ceived by  the  court  with  entire  confidence. 

Captain  H.  W.  Hulleck  testifies  that  he  heard  of  this 
grant  in  the  spring  of  1847;  and  also  heard  that  Cambus*- 
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ton  was  endeavoriDg  to  get  Americans  to  go  and  settle 
i^pon  it. 

It  must,  I  think,  be  taken  as  proyed,  that  a  grant  of  some 
kiud  was  in  existence  shortly  after  the  date  of  the  grant  pro- 
duced in  this  case,  and  before  the  return  of  Pio  Pico  to  Cal- 
ifornia in  the  spring  of  1848.  All  the  witnesses  agree  that 
the  grant  heard  of  by  them  was  for  lands  in  Sacramento 
valley.  Colonel  Stevenson  identifies  the  graqt  he  heard  of 
with  that  now  exhibited  by  the  designation  of  Elugge's 
rancho  as  one, of  its  boundaries — and  his  conversation  with 
Flugge  respecting  it;  and  Morenhout  mentions  that  he  was 
''attracted  by  the  quantity,  eleven  leagues,  but  it  was  not 
worth  anything.'* 

The  objection,  therefore,  of  the  supreme  court,  "that the 
grant  was  unknown  to  any  person  besides  the  grantee  and 
another  interested  party,  until  filed  among  the  archives  in 
1860,"  is  conclusively  answered. 

There  is  also  some  evidence  to  show  that  in  October,  1846, 
the  land  was  occupied  and  cultivated.  Bnt  the  only  testi- 
mony on  this  point  is  that  of  Victor  Prudon — and  the  fact 
is  not  material,  for  the  occupation  testified  to  was  after  the 
conquest,  and  the  existence  of  the  grant  shortly  after  its 
date  is  proved,,  as  we  have  seen,  by  more  reliable  testimony. 

With  respect  to  the  consideration  for  the  grant.  Governor 
Alvarado  testifies  that'Cambuston  rendered  services  as  pub- 
lic printer  to  the  government  from  1841  to  1846;  that  he  was 
not  paid  for  those  services,  and  that  he,  Alvarado,  offered 
him  land  in  payment,  which  he  did  not  then  accept,  but 
that  he  (witness)  heard  that  one  of  his  successors  had  granted 
land  in  compensation.  With  respect  to  this  testimony  it 
is  to  be  observed: 

1.  That  it  is  only  hearsay. 

2.  That  no  mention  is  made  in  the  grant  of  any  such  con-, 
sideration. 

3.  That  it  appears  from  the  documents  produced  from  the 
archives,  and  which  will  hereafter  be  referred  to,  that  on 
the  eighth  of  August,  1844,  Bocanegra,  Minister  of  Rela- 
tions of  Mexico,  transmitted  a  dispatch  to.  the  governor  of 
California,  in  which  he  inclosed  a  communication  from  the 
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Freneb  minister  at  Mexioo,  complaiDiiig  that  Henry  Gam- 
buston,  a  French  citizen,  bad  been  driven  from  California, 
and  tbat  Cambuston  protested  bis  innocence,  etc. — the 
French  minister,  therefore,  demands  tbat  be  be  permitted 
to  return,  etc. 

The  statement  of  Alyarado,  thai  from  1841  to  1816  Cam- 
buston was  employed  at  Monterey  as  teacher  and  publio 
printer,  must  consequently  be  untrue.  It  cannot  be  said, 
therefore,  that  the  objection  raised  by  the  supreme  court 
that  this  grant  was  a  pure  donation,  has  been  satisfactorily 
answered. 

An  objection,  however,  is  taken  to  this  claim,  which  was 
hot  urged  \ieretofore,  either  in  this  or  the  supreme  court. 
It  is  claimed  that  Cambuston  was  a  citizen  of  France,  and 
therefore  incapable  of  taking  a  grant* 

This  objection  is  urged: 

1.  To  show  that,  even  if  all  the  preliminary  steps  had 
been  taken,  and  the  grant  in  all  other  respects  regularly 
mad^  the  governor  exceeded  his  powers. 

2.  That  the  fact  that  the  grantee  was  a  foreigner,  and  no- 
toriously known  to  be  such,  would  certainly  have  been  made 
known  to  the  governor  had  the  usual  vi/ortnes  with  regard 
to  the  qualifications  of  the  applicant,  etc.,  been  asked  for 
and  obtained,  and  that  the  fact  that  he  was  so  known  to  be 
a  foreigner,  is  a  strong  circumstance  to  show  that  the  grant 
was  executed  without  the  usual  informes  having  been  asked 
for. 

3.  That  the  issuing  of  so  large  a  grant  to  a  foreigner  at 
that  time,  and  under  the  circumstances  of  its  alleged  execu- 
tion, shows  the  want  of  that  bona  ^ftdes  on  the  part  of  the 
governor  in  the  exercise  of  his  authority,  which,  as  also  the 
existence  of  his  authority  to  make  the  grant,  the  supreme 
court  has  declared,  ''should  in  this  and  similar  cases  be  in- 
quired into,  and  scrutinized  with  great  care." 

The  evidence  which  is  relied  on  to  prove  that  Cambuston 
was  an  unnaturalized  foreigner,  is  the  following: 

1.  The  deposition  of  Moreuhout,  taken  by  the  claimant. 
This  witness  testifies  that  when  he  arrived  here  as  French 
consul,  he  obtained  from  his  predecessor  a  description  of 
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the  French  residents  of  the  country,  and  was  told  that  0am- 
bnston  had  a  grant,  etc.,  and  that  subseqaentlj  Cambaston 
deposited  his  papers  in  the  consulate. 

This  witness  does  not  expressly  state  that  Cambuston  was 
a  Frenchman,  but  it  is  clearly  to  be  inferred  from  his  ac- 
count that  he  first  obtained  information  about  his  affiiirs,  as 
such,  and  the  subsequent  reception  of  the  papers  in  the 
consulate,  can  hardly  be  accounted  for  on  any  other  hypoth- 
esis. 

2.  Colonel  Stevenson,  also  a  witness  for  the  claimant, 
states  that  Cambuston  spoke  French  and  Spanish,  }^\xi  no 
English. 

3.  It  appears  from  the  archives  that,  on  the  eighth  of 
August,  1844,  a  dispatch  was  sent  by  Bocanegra,  minister 
of  relations  of  Mexico,  to  the  governor  of  California,  inclos- 
ing a  communication  from  the  French  minister  at  Mexico, 
in  which  the  latter  complains  that  Henry  Cambuston,  a 
Frenchman,  established  in  Monterey,  had  been  driven  from 
Califori^ia.  That  Cambuston  protested  his  innocence.  The 
minister,  therefore,  remonstrates  against  such  arbitrary  con- 
duct, and  asks  that  he  be  permitted  to  return,  etc.  It  also 
appears  that,  on  the  twenty-ninth  of  January,  1846,  Manuel 
Castro,  then  prefect  of  Monterey,  transmitted  a  commtlni- 
cation  to  the  secretary  of  the  department,  containing  an  ac- 
count of  a  quarrel  which  had  occurred  between  himself  and 
Henry  Cambuston,  a  teacher  in  the  public  school,  and  in- 
closing copies  of  commuDications  relative  thereto,  between 
Louis  Gasquet,  acting  French  consul,  and  Jose  Castro, 
commandant-general,  and  also  a  copy  of  the  proceedings 
had  against  Cambuston  by  Manuel  Castro.  In  all  these 
proceedings,  Cambuston  is  spoken  of,  both  by  the  French 
consul  and  General  Castro,  as  a  French  citizen.  It  does 
not,  however,  appear,  that  the  interference  and  protection 
of  the  French  minister  in  1844,  or  that  of  the  French  consul 
in  1846,  were  claimed  by  Cambuston. 

As  this  objection  was  for  the  first  time  taken  in  the  brief 
filed  by  the  United  States,  the  case  was  opened  that  the 
United  States  might  adduce  the  testimony  above  referred 
to  from  the  archiyes,  and  that  the  claimant  might  show,  if 
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possible,  either  that  he  was  not  a  foreigner,  or  had  been 
naturalized.  No  proof  on  these  last  points  has  been  sub- 
mitted by  him.  In  the  briefs  filed  on  the  part  of  the  claim- 
ant, it  is  not  urged  that  as  a  matter  of  fact  Cambuston  is 
not  a  Frenchman.  He  resides  in  this  country,  and  is  not 
nnfrequently  in  this  city.  He  is  known  to  a  large  number 
of  people,  as  is  shown  by  the  witnesses  whom  he  has  him- 
self produced.  If  he  were  not  a  Frenchman,  Morenhout, 
Colonel  Steyenson,  and  many  others  could  readily  have  so 
stated.  The  absence,  therefore,  of  any  attempt  to  repel  the 
presuipptions  arising  from  the  proofs  above  cited,  and  eyen 
of  any  denial  of  their  truth,  justifies  me  in  treating  those 
proofs  as  establishing  that  Cambuston  was  a  French  citi- 
zen. Assuming,  then,  that  he  was  a  foreigner,  and  not  nat- 
uralized, we  proceed  to  inquire  whether  he  could  take  lands 
by  grant  in  colonization,  and  whether  in  attempting  to  grant 
lands  to  him.  Governor  Pico  exceeded  his  authority. 

By  the  law  of  1824,  foreigners  were  not  only  permitted 
but  invited  to  settle,  as  colonists,  on  the  vacant  lands  of  the 
Mexican  republic. 

'  But  the  circumstances  connected  with  the  settlement  of 
Texas,  or  other  considerations,  induced  the  government,  in 
1836,  to  adopt  a  more  jealous  and  exclusive  policy. 

By  the  constitutional  laws  of  December  29th  of  that  year, 
it  is  provided,  'Hbat  foreigners  cannot  acquire  real  estate 
in  the  republic,  unless  they  have  been  naturalized  and  mar- 
ried to  a  Mexican  woman,  and  have  othepwise  complied 
with  the  laws  relating  to  such  acquisitions.  The  acquisi- 
tions of  colonists  will  be  subject  to  special  laws  of  coloni- 
zation." 

Under  this  provision  it  might  perhaps  have  been  doubt- 
ful whether  it  was  intended  merely  to  prohibit  the  acquisi- 
tion of  lands  by  foreigners  in  the  ordinary  modes,  leaving 
their  rights  to  acquire  lands  as  colonists  to  be  governed  by 
the  then  existing  special  laws^  or  whether  it  was  intended  to 
make  the  prohibition  general,  leaving  their  rights  as  colo- 
nists to  be  fixed  by  future  special  laws. 

But  we  have  abundant  evidence  of  the  construction  given 
to  this  provision  by  the  authorities  of  California.     In  1843, 
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Isaac  J«  Sparks,  a  Dative  of  the  United  States,  but  a  natn- 
ralized  Mexican,  applied  for  a  grant  of  land,  and  tbe  usual 
informea  were  ordered.  The  alcalde  of  Santa  Barbara  re- 
ported that  Sparks  ''was  married  in  the  United  States, 
which  is  a  good  reason  why  he  cannot  marry  with  any  one 
in  this  country."  And  Dominguez,  the  prefect,  reported 
that  "as  the  law  in  speaking  of  strangers,  prohibits  tbem 
from  acquiring  real  estate  in  the  republic  unless  naturalized 
therein,  married  with  a  Mexioan,  etc.,  your  excellency  will 
order  in  the  matter  what  may  be  proper." 

On  these  reports  Micheltorena  orders  the  proceedings  to 
be  suspended  "until  the  arrival  of  the  new  constitution,'' 
viz.,  that  of  1842,  which  will  presently  be  noticed. 

In  December  of  the  same  year  Sparks  renewed  his  appli- 
cation, whereon  Jimeno,  the  secretaiy,  reported: 

"  The  party  interested  has  not  acquired  the  land  he  peti- 
tions for,  on  account  of  his  not  being  married  to  a  Mexican, 
as  required  by  the  constitution  of  1836,  and  although  by  a 
subsequent  decree  foreigners  were  allowed  to  acquire  real 
estate  in  the  republic,  exceptions  are  made  in  tlie  frontier 
departments,  which  have  been  subjected  to  regulations 
which  have  not  yet  been  received.  I  believe  it  would  be 
an  act  of  justice  to  grant  the  land  to  the  petitioner,  as  he 
is  honorable  and  industrious,  and  a  naturalized  citizen.'* 

The  land  was  accordingly  granted,  but  without  the  power 
to  sell. 

In  the  case  of  Sansevain,  a  French  citizen,  who  applied 
for  a  grant,  Jimeno  reported  as  follows:  "Don  Pedro  San-> 
sevain  is  not  naturalized,  an  wdiftpenaable  requisite  in  order 
to  acquire  property  in  the  territory,  but  he  may  be  per- 
mitted to  out  wood  upon  the  land  until  he  is  naturalized 
and  can  receive  the  title  he  desires." 

Sansevain  was  accordingly  naturalized,  and  on  the  twenty- 
first  of  April,  1846,  renewed  his  application  as  a  Mexican, 
by  naturalization,  to  Governor  Pico,  by  whom  the  land  was 
granted  on  the  twenty-first  of  April,  1846,  about  one  month 
before  the  date  of  the  grant  to  Cambuston.  In  tha  decree 
of  concession  and  the  final  title,  the  fact  is  carefully  set 
forth  that  the  grantee  is  a  Mexican  citizen  by  naturalization^ 
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I  am  not  aware  of  any  case  in  which  the  eapedieiUe  shows 
that  this  '' indispensable  requisite/'  as  it  is  called  by 
Jimeno,  was  dispensed  with.  It  is  surprising  that  the  first 
and  only  instance  of  the  kind  shoald  be  that  of  Cambuston, 
\vho  two  years  before  had  been  driven  from  the  country, 
and  a  few  months  before  had  been  involyed  in  a  long  and 
acrimonious  dispute  with  the  authorities,  in  which  the  rep- 
reseatative  of  his  nation  felt  himself  called  on  to  interfere. 

The  subsequent  decree  to  which  Micheltorena  and  Jime- 
no allude,  is  undoubtedly,  that  of  March,  1842.    . 

By  this  law,  foreigners,  not  citizens,  were  authorized  to 
acquire  real  property  in  the  republic;  but  by  article  9,  it 
was  enacted,  that  "  those  arrangements  should  not  include 
the  deparments  on  the  frontier  *and  bordering  on  other  na- 
tions, in  regard  to  which  special  laws  of  colonization  will  be 
enacted,  without  the  power  to  foreigners  to  ever  acquire 
property  in  them  without  the  eocpresa  licetm  of  the  supreme 
government."    (Rockwell,  p.  612.) 

It  is  suggested  that  this  was  a  restriction  intended  to  be 
made  in  future  laws  of  colonization,  and  not  a  limitation  iu 
the  then  existing  laws. 

But  even  if  this  be  so,  the  latest  existing  law  was  that  of 
1836,  which  we  have  seen  denied  all  right  to  foreigners  to 
acquire  lands,  unless  naturalized  and  married  to  a  Mexican; 
and  it  is  impossible  to  suppose  that  Santa  Ana,  when  by 
Lis  edict,  of  1842  he  removed  these  disabilities  as  to  the 
central  departments,  and  declared  that  the  frontier  depart- 
ments were  not  included  iu  the  new  arrangements,  but  with 
respect  to  them  special  colonization  laws  should  be  enacted, 
under  which  foreigners  should  not  acquire  lands  without 
the  express  license  of  the  supreme  goverement,  intended 
that  the  ancient  and  liberal  law  of  1824  which  o£fered  lands 
to  all  foreigners,  without  the  license  of  the  supreme  gov- 
ernment, should  remain  unrepealed. 

The  fact  that  future  special  laws  of  colonization  contain- 
ing this  restriction  were  promised,  shows  that  he,  like 
Micheltorena,  Jimeno,  and  the  other  authorities  of  Califor- 
nia, regarded  the  law  of  1824  as  modified  or  repealed,  in 
this  respect,  by  the  law  of  1836. 
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Bat  eyeu  if,  contrary  to  the  constrnction  given  to  it  by 
Jimeno,  we  construe  the  law  of  1836  as  not  repealing  the 
colonization  laws  of  1824 — that  repeal  mast,  nevertheless, 
be  deemed  to  hive  been  effected  by  the  twelfth  article  of 
the  law  of  1812. 

That  article  provides  that  ''foreigners  cannot  acquire 
royal  or  public  lands,  in  all  the  departments  of  the  repub* 
lie,  without  contracting  for  them  with  the  government, 
which  possesses  this  right  as  representing  the  domain  of 
the  Mexican  nation."    (Rockwell,  p.  613.) 

It  mast,  therefore,  be  concluded,  that  at  the  time  the 
grant  to  Cambuston  purports  to  have  been  issued,  he  had» 
if  an  unnaturalized  foreigner,  no  capacity  to  take  lands 
without  the  express  license  of  the  supreme  government. 

It  is  urged,  however,  that  the  court  is  bound  to  presume 
that  the  governor  did  not  exceed  his  authority;  and,  there- 
fore, it  must  presume  either  that  Oumbuston  was  natural- 
ized and  that  the  governor  was  duly  apprised  of  the  fact  by 
the  preliminary  proceedings,  or  else  that  the  express  license 
of  the  supreme  government  was  obtained. 

It  is  undoubtedly  true,  as  a  general  principle,  that  the 
public  acts  of  public  officers  purporting  to  be  exercised  in 
an  official  capacity  and  by  public  authority,  shall,  in  the 
absence  of  proof  to  the  contrary,  be  presumed  to  have  been 
done  in  the  exercise  of  a  legitimate  and  not  a  usurped  au- 
thority. ( United  States  v.  Arredondo,  6  Pet.  727.) 
'  The  acts,  therefore,  of  a  public  officer,  to  whom  a  publio 
duty  is  assigned,  within  the  sphere  of  that  duty  are,  prima 
/actey  takeu  to  be  within  his  power.  **  He  who  would  con- 
trovert a  grant  executed  by  the  lawful  avihoHiy^  tvith  aU  the 
Bolemnitiea  required  by  law,  takes  upon  himself  the  burden  of 
showing  that  the  officer  transcended  the  powers  conferred 
upon  him,  or  that  the  transaction  is  tainted  with  fraud.'* 
(United  States  v.  Clarhe,  8  Pet.  453.) 

These  principles  are  declared  by  Mr.  Chief  Justice  Mar- 
shall, ''  to  be  too  deeply  founded  in  reason  and  law,  ever  to 
be  successfully  assailed." 

The  justice  of  this  remark  is  obvious.  As  by  hypothesis 
the  only  evidence  of  the  existence  or  non-existence  of  the 
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power  iu  the  officer  is  tbe  fact  that  he  exercised  it,  the  coart 
is  compelled  to  adopt  one  of  two  presumptions:  either  that 
he  acted  legally,  or  illegally.  In  the  absence  of  all  proof  to 
the  contrary,  it  could  not  rationally  be  pfesumed  that  he 
acted  illegally.  The  other  alternative  must,  therefore,  be 
accepted. 

But  the  force  of  this  presumption  mast,  from  the  nature 
of  things,  vary  with  the  circumstances:  where  the  officer,  as 
a  governor  or  viceroy,  appointed  by  the  king,  dependent  on 
his  favor  and  liable  to  be  punished  for  disobedience;  where 
the  act  in  question  is  one  of  a  series  by  which  he  repeatedly 
and  notoriously  assumed  the  power  in  question;  where  no 
assignable  motive  appears  which  could  have  induced  him, 
in  the  particular  case,  to  exercise  a  usurped  authority,  nor 
any  circumstances  either  in  his  own  situation  or  that  of  the 
grantee,  or  in  the  mode  of  exercising  his  power,  which  sug- 
gest doubts  as  to  the  bona  fides  of  the  transaction,  the  pre- 
sumption we  are  considering  may  be  regarded  as  almost  con- 
clusive. 

But  where,  as  in  this  case,  the  grant  purports  to  have 
been  made  by  a  governor  within  a  few  weeks  of  the  time 
when  the  government  of  the  territory  passed  from  his  hands, 
and  '' during  the  very  heat  and  conflict  of  the  struggle  in 
which  his  power  was  overthrown" — where  the  evidence  that 
the  formalities  required  by  law  were  observed,  is  imperfect 
and  unsatisfactory,  and Yests  wholly  in  parol — where  it  does 
not  appear  that  any  preliminary  inquiries  were  made  as  to 
the  point  on  which  he.  is  supposed  to  have  exceeded  his  au- 
thority— and  where  the  situation  of  the  granting  officer,  and 
the  mode  in  which  he  exercised  his  authority  in  other  cases 
at  or  about  the  period  when  the  grant  purports  to  have  b^eu 
issued,  suggest  the  suspicion  of  carelessness,  if  not  reckless- 
ness, in  the  exercise  of  his  powers — under  all  tiiese  circum- 
stances, it  must  be  admitted  that  the  presumption  we  are 
considering  loses  much  of  its  force,  if  it  be  not  entirely  tc- 
pelled. 

It  is  declared  by  the  supreme  court  in  this  case,  that  this 
grant,  purporting  to  have  been  made  under  the  cLrcum- 
stauces  above  referred  to,  and  ''all  others  similarly  situated. 
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should  be  sctatinized  with  great  care,  both  as  to  the  author- 
ity of  the  gOTemor  to  make  them  and  the  horui  fides  of  its 
exercise." 

Bat  how  can  snch  scmtiny  be  exercised  if  we  apply  t^ 
them  a  blind  and  technical  presumption  of  legality,  raised 
by  the  mere  fact  that  the  governor  signed  the  grant,  and 
treat  that  fact  as  satisfactory  evidence  of  the  governor's 
authority,  unless  the  United  States  produce  proofs  to  the 
contrary,  in  their  own  nature  impossible  to  be  furnished? 

The  United  States  have  shown  that  the  governors  of  the 
frontier  departments  had  no  power  to  grant  lands  to  for- 
eigners; t;ertainly  not  without  the  express  license  of  the  su- 
preme government,  if  we  adopt  the  construction  of  the  law 
of  1842,  most  favorable  to  the  claimant. 

They  have  also  shown,  I*  think  satisfactorily,  that  the 
grantee  was  a  Frenchman,  and  that  within  a  few  months  of 
the  date  of  the  grant  his  rights  as  such  were  vigorously  as- 
serted by  the  representative  of  his  nation;  that  he  was  by 
that  officer  and  by  the  California  authorities  treated  and 
recognized  as  such  throughout  a  protracted  proceeding; 
and,  as  this  proceeding  was  taken  for  his  benefit,  it  may  be 
reasonably  inferred  to  have  been  at  his  instance;  and  he 
should  be  regarded  as  having  asserted  his  daina  as  a  French 
citizen,  and  as  having  demanded  protection  of  the  repre- 
sentative of  his  country  as  such. 

No  ivformea  or  preliminary  inquiries  are  proven  which 
show  that  it  was  ascertained  by  the  governor  that  the  grantee 
had  been  'naturalized,  nor  is  be,  as  was  usual  and  almost 
invariable  in  similar  cases,  declared  to  be  such  in  the  grant. 

If,  then,  this  proof  be  not  sufficient  to  overcome  the  pre- 
sumption arising  from  the  fact  that  the  governor  signed  the 
grant,  in  what  way  can  it  be  met  ? 

The  United  States  cannot  prove  the  negative  fact  that  the 
grantee  was  no^  naturalized.  They  may  raise,  as  they  have 
done,  a  strong  presumption  to  that  effect,  by  showing  that 
he  was  of  French  birth,  and  that  rights  were  claimed  fot 
him  as  a  French  citizen  a  few  months  previous  to  the  grant. 
But  as  the  forms  of  the  proceeding  to  obtain  naturalization 
were  exceedingly  simple,  and  they  could  be  taken  before 
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^ny  magistrate,  it  is  impossible  to  prove  that  a  particular 
person  was  Dot  naturalized. 

It  seems  to  me  clear,  therefore,  that  in  such  a  case  the 
f oreiguer  should  prove  the  affirmative  fact  that  he  was  nat- 
uralized— ^a  fact  peculiarly  within  his  knowledge,  and  the 
means  of  proving  which  are  easy. 

No  such  proof  has  been  offered  in  this  case. 

The  same  observations  apply  to  the  other  presumption  in 
which  the  court  is  asked  to  indulge,  viz.:  That  the  grant 
was  expressly  authorized  by  the  supreme  government.  Tbe 
very  state  of  facts  for  which  the  United  States  contend — 
viz.,  that  no  license  was  obtained — supposes  affirmative 
proof  that  it  was  not  given  to  be  unattainable.  For  all  that 
could  be  shown  would  be  that  no  such  license  appears  of 
record — in  the  archives  or  elswhere — ^and  such  is  the  proof 
in  this  case. 

Governor  Pico,  who  was  a  witness  for  the  claimant,  makes 
no  mention  of  any  such  license;  and  as  it  would  have  been 
the  solitary  instance  of  the  kind  which,  so  far  as  I  am  in- 
formed, ever  occurred  in  the  history  of  California,  the  fact 
>€Ould  hardly  have  escaped  his  memory,  nor  would  the  claim- 
>ant  have  omitted  to  establish  it  by  the  testimony  of  the 
governor. 

Besides,  it  is  impossible  to  suppose  that  so  protracted 
and  troublesome  a  proceeding  as  demanding  and  obtaining 
the  license  of  the  supieme  government  would  have  been 
resorted  to,  when  the  applicant  could,  without  delay  or  diffi- 
culty, have  been  naturalized  by  an  ordinary  magistrate. 

The  idea,  therefore,  that  such  a  license  may  have  been 
•obtained,  appears  to  me  rather  an  ingenious  suggestion  of 
counsel,  than  a  legal  presumption  which  the  court  should 
indulge. 

But  the  case  of  United  Slates  v.  Beading,  18  How.  9,  is 
relied  on  as  an  authority  decisive  of  this  case. 

In  that  case  the  grant  contained  the  usual  recital,  ^*  that 
the  proper  proceedings  and  investigations  had  been  previ- 
ously complied  with  according  to  the  provisions  of  the  laws, 
etc.,"  in.  the  form  invariably  adopted  in  all  grants.' 

**Now  this,"  say  the  supreme  court,  ''is  not  merely  the 
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laugnage  of  clerical  formality,  though  it  might  be  the  same 
from  usage  ia  like  cases,  but  it  is  a  declaration  of  the  gov* 
ernor's  official  and  judicial  conscience;  that  his  power  to 
make  the  grant  has  been  used  in  a  fit  case,"  etc. 

**  We  consider  it  conclusive  of  the  fact  of  the  petitioner's 
naiaraliznlion^  precluding  all  other  inquiries  about  it,  in  our 
consideration  of  this  case,  by  the  record." 

With  reference  to  that  case,  it  is  to  be  observed: 

1.  That  the  grant  to  Major  Betiding  states  "that  he  is 
a  Mexican  by  naturalization,"  which  is  not  stated  in  the 
grant  to  Cambuston;  and  it  further  appeared,  from  the  enpe'- 
dienle,  that  the  usual  in/ormes  were  obtained,  and  the  peti- 
tioner reported  by  Jimeno  to  be  a  proper  person  for  the 
governor's  favor. 

2.  So  far  as  the  principles  laid  down  by  the  supreme 
court,  in  the  extract  above  cited,  can  be  supposed  to  apply 
to  this  case,  they  must  be  taken  as  overruled  by  its  more 
recent  decision  in  the  case  we  are  now  considering. 

"  It  is  true,"  say  the  supreme  court,  "  the  document  recites 
that  a  petition  was  presented,  and  that  the  customary  inves- 
tigations had  been  made  in  respect  to  the  application.  Bui 
ihis  camiot  be  regarded  as  conduaive,  or  even  aaiirfajciory  eui^ 
deuce  of  these  facia  vfhen  the  question  is  raised,  whether  or 
not  the  alleged  grant  is  made  in  conformity  with  the  require- 
ments of  law — in  other  words,  whether  the  preliminary  con- 
ditions had  been  complied  with,  which  enabled  the  governor 
in  the  particular  case  to  make  the  grant."  {United  States 
V.  Cambuston,  20  How.  68.) 

The  court  then  proceeds  to  distinguish  between  the  Florida 
and  Louisiana  cases  and  those  in  California.  In  the  first,  the 
existence  of  the  power  to  grant  and  the  regularity  of  its  ex- 
ercise were  presumed  from  the  facts  of  the  habitual  granting 
of  lands  by  certain  officers,  and  the  customatj  mode  adopted 
in  making  them.  In  the  California  cases  the  power  is  ex- 
pressly conferred  and  the  manner  of  its  exercise  prescribed 
by  law — and  therefore  no  presumptions  are  admissible.  But 
the  court  must  look  to  the  law  for  .the  power  to  make  the 
grant,  and  the  manner  of  its  exercise. 

If,  then,  the  court  refused  to  treat  the  recital  that  the  cus- 
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ternary  inyestigations  had  been  had,  etc.,  as  conclusive  ot 
even  satisfactory  evidence  of  the  fact,  bat  remanded  the  case 
that  sach  proof  might  be  given,  it  is  difficult  to  perceive  how 
this  court  can  treat  the  same  recital  as  proving  not  only  that 
the  investigations  were  made,  but  that  they  resulted  favor- 
ably to  the  petitioner,  and  that  he  was  ascertained  to  have 
been  naturalized,  especially  as  he  is  not  stated  in  the  grant 
to  have  been  a  citizen,  either  by  birth  or  naturalization. 

In  the  case  of  Beading,  the  in/arme  of  Jimeno,  and  the 
statement  in  the  grant  that  he  was  a  naturalized  citizen,  may 
well  be  regarded  as  a  judicial  ascertainment  of  the  fact  pre- 
cluding all  subsequent  inquiries  upon  the  subject. 

But  in  this  case  no  in/ormea  are  produced.  We  have  only 
the  statement  of  Moreno  that  they  existed  in  an  espedienle^ 
which  is  lost,  and  which  no  other  witness  ever  saw.  As  to 
its  contents  we  are  wholly  uninformed — and  the  grant  does 
not  contain  the  result  of  the  investigation,  for  contrary  to  the 
almost  invariable  practice,  the  political  8tatu$  of  the  grantee 
is  not  mentioned. 

One  other  argument  urged  by  the  counsel  for  the  claim- 
ant remains  to  be  noticed. 

It  is  insisted  that  the  "prohibition  against  foreigners  hold- 
ing lands  is  not  restrictive  upon  the  power  of  the  governor 
to  remove  the  disability,  and  a  grant  by  him  operates  as  an 
enfranchisement." 

In  support  of  this  proposition  various  oases  are  cited. 
(20  Johns.  706;  7  Id.  290;  9  Id.  362;  6  Cowen,  397;  2  Wend. 
133.) 

But  the  distinction  between  those  cases  and  the  case  at 
bar  is  obvious. 

In  the  decisions  referred  to,  it  is  held  that  where  the  legis- 
lature directed  a  grant  to  issue  to  a  particular  person  by 
name,  or  to  a  class  of  persons  of  which  he  was  one,  and  a 
patent  was  executed  to  him  in  pursuance  of  the  stcUule,  it 
could  not  be  objected  that  other  and  general  laws  disabled 
him  from  taking.  The  same  sovereign  authority  which 
created  the  disability  was  competent  to  remove  it,  and  the 
law  authorizing  the  patent  was  held  to  operate  as  a  repeal 
pro  tanio  of  the  previous  general  laws.    In  such  cases  the 
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question  is  clearly  one  of  intention,  not  of  power.  Bat  the 
governor  of  California  had  no  similar  power.  He  was  a 
subordinate  agent  with  powers  conferred  and  limited  by 
law.  To  say  that  he  had  authority  to  remove  a  disability 
created  by  law,  is  to  say  that  he  was  above  and  not  subject 
to  the  law — and  to  a£Srm  in  effect  that  a  violation  of  law  by 
an  officer  of  government  operates  as  a  repeal  of  it. 

I  have  thus,  in  obedience  to  the  injunction  of  the  supreme 
court,  inquired  into  and  scrutinized  this  case  with  great  care 
as  to  the  authority  of  the  governor  to  make  the  grant,  and 
the  bonajidea  of  its  exercise. 

The  result  of  that  inquiry  is,  that  the  grantee  was  a  for* 
eigner  and  does  not  appear  to  have  been  naturalized;  nor  is 
it  shown  that  the  express  license  of  the  supreme  govern- 
ment was  obtained.  The  governor,  therefore,  had  no  au- 
thority to  make  the  grant. 

The  claim  must  be  rejected. 

Note. 

[It  will  be  observed  that  in  the  foregoing  opinion  the  question  is  not  pre- 
sented by  counsel,  nor  discussed  by  the  court,  whether  a  grant  by  the  gov- 
ernor, unapproved  by  the  departmental  assembly,  vested  such  a  title  in  the 
grantee  (assuming  him  to  have  been  capable  of  taking)  as  the  United  States 
are  bound  to  respect  notwithstanding  that  the  land  was  not  occupied  or  cul- 
tivated before  the  subversion  of  the  Mexican  authority.  This  poiut  is  sup- 
posed to  have  been  determined  by  the  supreme  court  in  the  case  oi  Thf  United 
Slates  V.  Fremont;  the  omission  to  take  possession  and  fulHl  the  conditions 
during  the  short  interval  that  elapsed  between  the  date  of  the  srant  and  the 
acquisition  of  the  country  by  the  United  States,  being  considered  by  the  coun- 
sel for  the  United  States  entirely  iusuiiicient  to  give  rise  to  the  presumption 
of  abandonment. 

The  following  note  was  prepared  for  insertion  in  a  volume  of  decisions  of 
this  court  in  land  cases  which  it  was  proposed  to  publish.  That  project  hav- 
ing been  abandoned,  it  has  been  thought  convenient  to  append  it  to  the  fore- 
going opinion.  'The  case  of  Cambuston  was  among  the  first  decided  by 
this  court  under  the  authority  of  TJie  United  States  v.  Fremont-,  and  is  be- 
lieved to  present  a  striking  illustration  of  many  of  the  observations  in  the  an- 
nexed note.] 

The  case  of  The  United  States  v.  Fremont  was  among  the  earliest  of  the 
cases  decided  by  the  United  States  district  court  on  appeal  from  the  board  of 
commissioners.  It  was  the  first  in  which  the  supreme  court  announced  the 
principles  by  which  this  class  of  cases  was  to  be  decided. 

It  has,  therefore,  remained  the  most  important  and  the  leading  case  on 
this  branch  of  the  law,  and  has  exercised  a  controlling  influence  on  all  subse- 
quent decisions  of  this  court. 

As  the  judgment  of  the  district  court  was  reversed  by  the  supreme  court, 
a  fuller  exposition  of  the  grounds  of  that  judgment  than  circumstances  then 
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permitted,  will,  it  is  hoped,  not  be  deemed  diarespectfnl  to  the  supreme  court, 
nor,  perhaps,  prove  uninteresting  to  the  reader. 

The  authority  of  the  governor  of  California  to  grant  lands  in  coloifization 
was  derived  from  the  law  of  1824,  and  the  regulations  of  1828  made  by  the 
executive  in  virtue  of  the  authority  conferred  by  the  law. 

The  first  eight  articles  of  those  regulations  are  as  follows: 

'*  1.  The  governors  of  the  territories  are  authorized  (in  compliance  with  the 
law  of  the  general  congress  of  the  eighteenth  of  August,  1824,  and  under  the 
conditions  hereafter  specified),  to  grant  vacant  lands  in  their  respective  ter- 
ritories, to  contractors  {empresarios),  families,  or  private  persons,  whether 
Mexicans  or  foreigners,  who  may  ask  for  them  for  the  purpose  of  cultivating 
or  inhabiting  them. 

**  2.  Every  person  soliciting  lands,  wheth^  he  be  an  empresario,  head  of  a 
family,  or  private  person,  shall  address  to  the  governor  o^  the  respective  ter- 
ritory^ a  petition  setting  forth  his  name,  country,  profession,  the  number,  de- 
scription, religion,  and  other  circumstances  of  the  families,  or  persons  with 
whom  he  wishes  to  colonize,  describing,  as  distinctly  as  possible,  by  means  of 
a  map,  the  land  asked  for. 

*'3.  The  governor  shall  proceed  immediately  to  obtain  the  necessary  in- 
formation whether  the  petition  embraces  the  conditions  required  by  the  said 
law  of  the  eighteenth  of  August,  both  as  regards  the  land  and  the  candidate, 
in  order  that  the  petitioner  may  at  once  be  attended  to,  or  if  it  be  preferred, 
the  respective  municipal  authority  may  be  consulted,  whether  there  be  any 
objection  to  making  the  grant. 

**  4.  This  being  done,  the  governor  will  accede  or  not  to  said  petition,  in  exact 
conformity  to  the  laws  on  the  subject,  and  especially  the  before-mentioned 
one  of  the  eighteenth  of  August,  1824. 

**  5.  The  grants  made  to  tamilies  or  private  persons,  shall  not  be  held  to  be 
definitively  valid  without  the  previous  consent  of  the  territorial  deputation; 
to  which  end  the  respective  documents  (eepedietUes),  shall  be  forwarded  to  it. 

**6.  When  the  governor  shall  not  obtain  the  approbation  of  the  territorial 
deputation,  he  shall  report  to  the  supreme  government,  forwarding  the  neces- 
sary documents  for  its  decision. 

**  7.  The  grants  made  to  empreaarios  for  them  to  colonize  with  many  fami- 
lies, shall  not  be  held  to  be  definitively  valid  until  the  approval  of  the  supreme 
government  be  obtained,  to  which  the  necessary  documents  must  be  for- 
warded, along  with  the  report  of  the  territorial  deputation.  '' 

*'  8.  Th^  definitive  grant  asked  for*being  made,  a  document  signed  by  the 
governor  shall  be  given,  to  serve  as  a  title  to  the  piartv  interested,  wherein  it 
must  be  stated  that  said  grant  is  made  in  exact  conformity  with  the  provis- 
ions of  the  laws  in  virtue  whereof  possession  shall  be  given." 

Under  the  earlier  govemore,  and  especially  under  Figueroa,  who  appears 
to  have  been  among  the  most  enlightened  of  them  all,  the  pmctice  observed 
in  granting  lands  appears  to  have  been  in  precise  conformity  with  the  require- 
ments of  the  regulations. 

The  petition,  accompanied  by  the  diseHo^  was  presented,  and  was  referred 
by  a  margiital  order  to  the  municipal  authorities,  or  other  fit  persons,  for  in- 
formea  as  to  the  qualifications  of  the  petitioner,  his  means  of  occupying  the' 
land,  etc.,  and  also  as  to  the  condition  of  the  land,  whether  vacant  or  not^  and 
as  to  its  extent. 

When  the  iiiformeB  were  received,  the  governor  decided  upon  the  applica- 
tion. "If  he  acceded  to  the  petition,"  he  did  so  by  making  a  short  decree, 
usually  called  the  decree  of  concession,  which  was  attached  to  the  petition  and 
inforrMS^  and  constituted  the  espediente.  The  decree  of  concession  usually  di- 
rected that  the  esptdiente  should  be  sent  to  the  most  excellent  departmental 
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Aaaembly  for  their  approvAl,  but  ao  tiUe  paper  or  doeumetUo  was  aa  yet  deliv- 
ered to  the  party  interested.  It  was  not  until  after  the  aaaembly  had  ap- 
proved the  concession,  and  it  had  thus  become  ** definitively  valid,"  that  the 
documento  or  title  paper  mentioned  in  the  eighth  article  was  delivered  **  to  the 
party  interested  to  serve  as  a  title."  This  docu.mento  always  expressed  that 
it  was  in  conformity  with  the  provisions  of  the  laws;  and  it  contained  various 
conditions,  the  breach  of  which  subjected  the  land  to  **  denouncement"  by 
any  one  who  might  desire  to  obtain  it  for  himself. 

It  would  seem  from  the  laoguage  of  the  eighth  article  that  it  was  only  when 
the  conceasion  had  thus  become  definitive,  and  when  the  documento  had  been 
furnished  to  the  party,  that  he  had  the  right  to  apply  to  the  **  respective 
judge  "  to  obtain  a  judicial  measurement  and  delivery  of  possession  of  tlie  land. 
In  one  instance,  at  least,  which  has  fallen  under  my  notice,  it  appeared  that 
the  judicial  officer  refused  to  give  the  possession  on  the  ground  that  the  con- 
cession had  not  been  approved,  and,  on  appeal. to  the  governor,  the  local  pffi* 
cer  was  sustained. 

The  loose  and  informal  mode  of  conducting  business,  the  small  value  of  the 
lands,  the  infrequency  of  the  meetings  of  the  assembly,  and  other  causes, 
soon  led  the  governors  to  depart  from  the  strict  course  of  procedure  with  re- 
spect to  concessions  of  land  which  Figueroa  had  observed;  and  the  practice 
grew  up  of  issuing  the  final  doeumaUOt  or  title  paper,  immediately  upon  the 
making  of  the  decree  of  concession.  A  clause  was,  however,  inserted  in  the 
title,  to  the  eSsct  that  the  grant  was  subject  to  the  approval  of  the  most  ex- 
cellent departmental  assembly.  The  grant  was  then,  in  advance  of  the  ap- 
proval, delivered  to  the  party,  and  he  usually  proceeded  at  once  to  occupy  the 
land. 

It  would  seem,  however,  from  the  instance  cited  above,  that  when  the  point 
was  formally  presented  to  the  governor,  he  did  not  feel  at  liberty  to  direct 
the  judicial  possession  to  be  given  by  the  **  corresponding  judge,"  until,  by 
the  approval  of  the  assembly,  the  grant  had  assumed  definitive  validity. 

Of  the  grants  so  made  by  the  various  governors,  many  were  subsequently 
approved  by  the  assembly.  This  was  done  after  <a  reference  to  a  committee 
of  that  body,  and  upon  a  report  by  that  committee.  A  resolution  of  ap- 
proval was  then  passed,  and  a  iestimomo^  or  certified  copy  of  the  resolution  of 
approval,  was  furnished  to  the  party  interested. 

That  the  assembly  did  not  consider  their  duties  merely  formal,  is  proved' by 
the  fact  that,  in  some  instances,  the  extent  of  the  land  granted  was  mat^ 
rially  reduced,  or  rather  the  concession  was  approved  only  to  a  limited  ex- 
tent. In  many  cases,  however,  the  tgpedienUs  seem  never  to  have  been  trans- 
mitted to  the  assembly,  and  many  of  the  ancient  inhabitants  of  the  country 
were  found  at  the  conquest  in  possession  of  and  claiming  to  own  lands  by  vir- 
tue of  grants  by  the  governor,  unapproved  by  the  departmental  assembly. 

There  were  also  found  in  the  possession  of  many  persons,  grants  by  the  gov- 
ernor for  extensive  tracts  which  they  had  never  occupied,  nor,  as  in  the  case 
of  the  grant  to  Alvarado,  perhaps  even  seen.  As  the  Mexican  rule  approached 
the  period  of  its  final  subversion,  when  war  with  the  United  States  was  on  all 
aides  recognized  as  impending,  and  after  the  rising  of  the  American  settlers 
in  the  country,  known  as  the  "Bear  Flag  War,"  had  occurred,  the  governor 
(Pio  Pico)  appears  to  have  distributed  grants  with  a  lavishness  that  would 
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justify  the  suspicion  that  he  hoped  to  sectire  to  his  country  men,  by  the  pen, 
the  lands  he  foresaw  they  were  about  to  be  deprived  of  by  the  sword. 

Under  these  circumstances,  it  became  a  point  of  vital  importance  to  deter- 
mine the  effect  and  legal  operation  of  the  unapproved  grants  of  the  governors 
of  California. 

On  this  point  two  opposing  views  were  snggested. 

1.  It  was  held  by  some  that  the  regulations  merely  provided  that  the  con- 
cessions of  the  governor  should  not  possess  definitive  validity  until  approved 
by  the  assembly  or  the  supreme  government,  and  that  they  did  not  provide 
that  until  such  appro^^al  they  should  possess  no  validity  whatever.  That 
even  when  disapproved  by  the  assembly  the  grant  did  not  fail,  but  it  was 
then  the  governor's  duty  to  transmit  the  espediente  to  the  supreme  govern- 
ment for  its  approval,  and  the  grant  remained  valid  and  effective,  though  not 
definitively  so,  until  the  supreme  government  had  refused  to  approve  it.  That 
the  concessions  of  the  governor  must,  therefore,  be  deemed  to  have  passed  to 
the  gtantee  a  base  or  determinable  fee,  liable  it  is  true  to  be  divested  by  the 
refusal  of  both  the  assembly  and  the  supreme  government  to  approve,  but  re- 
maining a  vested  and  valid  right  of  property  until  that  contingency  occurred. 
It  was  therefore  contended,  that  the  practice  of  issuing  the  grants  imme- 
diately on  making  the  decree  of  concession,  and  subject  to  the  approval  of  the 
assembly,  was  more  strictly  in  accordance  with  the  law  than  that  which  ob- 
tained under  Figueroa;  and  that  the  estates  so  granted,  not  having  been  di- 
vested by  any  refusal  to  approve  on  the  part  of  the  Mexican  authorities,  must 
be  held  valid  and  indefeasible  by  the  American  authorities. 

It  was  also  urged  that,  inasmuch  as  by  the  regulationa  it  was  the  duty  of 
the  governor,  not  of  the  grantee,  to  transmit  the  esjjediente  for  approval  to  the 
assembly,  any  omission  or  neglect  of  duty  in  that  respect,  ought  not  to  work 
an  injury  to  the  grantee. 

2.  On  the  other  hand,  it  was  maintained  that  the  regulations,  by  a  just  and 
inevitable  construction,  showed  that,  to  make  a  valid  or  complete  grant,  the 
ooucnrrence  of  either  the  assembly  or  the  supreme  government  was  necessary; 
that  the  practice  under  Figueroa  was  the  only  practice  which  could  have 
been  adopted  in  strict  conformity  with  the  law;  and  that  grants  issued 
in  advance  of  and  subject  to  the  approval  of  the  assembly,  were  essen- 
tially inchoate  or  imperfect  titles.  That  the  application,  therefore,  of  the 
grantee  for  a  contirraatiou,  was  in  effect  an  application  to  the  United  States 
to  complete  and  give  definitive  validity  to  a  gratit  which,  by  Mexican  law, 
was  incomplete,  and  not  *  •definitively  valid,"  and  which  the  United  States 
were  at  liberty  to  refuse,  unless  the  grantee  could  urge  equitable  considera- 
tions in  his  favor,  such  as  would  have  bound  the  conscience  of  the  former  gov- 
erment  if  it  had  been  asked  to  approve  the  concession. 

That  these  equities  were  to  be  fonnd  in  the  fact  of  the  occupation  and  cul- 
tivation of  the  land,  which  would  justify  the  grantee  in  asserting  that  he  had 
rendered,  and  the  former  government  received,  the  consideration  upon  which, 
by  the  policy  of  the  colonization  laws,  the  lands  were  granted.  But  where 
no  such  fact  appeared,  and  where  no  settlement  had  been  effected,  and 
whether  by  the  fault  or  the  misfortune  of  the  grantee  was  immaterial,  the 
United  States  were  at  liberty  to  refuse  to  confirm  and  complete  the  title,  do- 
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fective  and  incomplete  in  itself,  and  in  aid  of  which  the  claimant  could  in- 
voke no  equities. 

The  last  riew  was  that  adopted  by  this  court,  for  reasoos,  the  fallacy  of 
which  I  am  obliged  to  confess  myself  to  this  day  uuable  to  perceive.  It  will 
be  sufficient  in  this  note  rather  to  indicate,  than  to  develop  or  enlarge  upon 
them. 

1.  Whatever  may  be  said  of  the  validity  which  the  unapproved  grants  of 
the  governor  may  have  possessed,  it  is  evident,  from  the  regulations,  that  the 
power  to  grant  lands  was  intended  to  be  vested  in  the  governor  concurrently 
with  the  assembly,  or  by  and  with  the  consent  of  that  body.  That  the  power 
of  granting  the  public  domain  in  the  territories  was  not  to  be  exercised  at  the 
absolute  will  of  a  governor  appointed  at  Mexico,  but  was  to  be  subject  to  the 
approval  of  the  local  legislative  assembly,  and  in  case  of  disagreement  to  the 
final  decision  of  the  supreme  government. 

To  carry  out  this  policy,  the  only  strict  and  regular  mode  which  could  have 
been  adopted  was  that  pursued  by  Figueroa,  whose  practice  was,  as  already 
stated,  to  decide  himself  in  the  first  instance  on  the  application,  that  is,  to 
accede  or  not  to  the  petition,  then  to  transmit  the  eapedUnU  to  the  assem- 
bly, and  to  issue  the  docttmeulo  or  title  paper  when  their  approval  had  been 
obtained. 

But  if  the  governor  had  authority  to  grant  an  estate  to  an  applicant,  which 
could  only  be  divested  by  the  refusal  of  both  the  assembly  and  the  supreme 
government  to  approve  the  grant,  he  could  readily  have  defeated  the  whole 
policy  of  the  law,  for  he  had  only  to  omit  to  send  in  the  espediente  for  ap- 
proval The  contingency  on  which  the  estate  was  to  be  divested  could  in 
such  case  never  occur;  for  until  the  grant  was  submitted  for  their  approba- 
tion they  could  have  no  opportunity  to  disapprove  it.  • 

But  that  the  final  title  was  not  to  issue  until  the  concession  had  become 
definitive,  that  is,  until  it  had  been  approved,  is  clear,  from  the  very  terms  of 
the  eighth  article. 

'*  The  definitive  grant  asked  for,  being  made,  a  document  signed  by  the 
governor  shall  be  given  to  serve  as  a  title  to  the  party  interested,"  etc. 

It  will  be  observed  that  this  is  the  only  document  which,  by  the  regula- 
tions, was  at  any  time  to  be  delivered  to  the  party.  Up  to  the  time  of  its 
reception  he  might  have  remained  in  entire  ignorance  of  the  result  of  his  ap- 
plication, and  it  was  only  by  virtue  of  this  document  that  judicial  possession 
of  the  land  could, be  given. 

If,  then,  this  document  was  his  only  title  paper,  and  if,  by  law,  it  ought 
not  to  have  been  issued  until  the  grant  had,  by  approval,  become  definitive, 
it  follows  that  no  rights  legally  passed  to  him  by  virtue  of  any  action  of  the 
governor  previous  to  such  approval;  and  that  the  delivery  of  the  final  docu- 
mentor in  advance  of  and  subject  to  an  approval,  could  not,  in  strictness,  have 
vested  any  estate  defeasible  or  other  in  the  grantee. 

'it  is,  of  course,  not  supposed  that  the  action  of  the  governor  in  acceding  to 
the  petition,  or  making  his  first  decree  of  concession,  was  of  no  effect.  It 
was  the  performance  of  a  part,  and  a  most  important  part,  of  the  acts  neces- 
sary to  the  execution  of  a  grant  of  public  lands.  But  it  was  not  all  that  the 
law  required.     And  until  the  concession  had  been  approved  it  conferred  no 
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legal  rights,  any  more  than  the  nomination  by  the  president  of  an  officer  to 
the  senate  confers,  without  confirmation  by  that  body,  a  right  to  the  ofBce. 

That  it  was  the  governor's  duty  ta  transmit  the  wpedienle  to  the  assem- 
bly, and  in  case  of  their  disapproTal  to  the  suprc»ne  goyemment,  is  admitted. 

But  that  fact  serves  more  clearly  to  show  that  until  such  approval  the  pro> 
ceeding  remained  exclusively  in  the  hands  and  under  the  control  of  the  gov> 
emment  or  granting  power.  That  th»  applicant  was  not  recognised  as  hav- 
ing yet  acquired  any  rights,  and  might  even,  as  before  observed,  have  been 
^oraiit  of  the  action  of  the  government.  *For  otherwise  the  duty  of  perfect- 
ing his  title  by  the  confirmation  of  the  assembly  would  have  been  imposed 
upon  the  petitioner. 

The  fact,  then,  that  a  grant  was  not  submitted  to  the  assembly  is  not 
charged  upon  the  applicant  as  a  fault.  It  was  his  misfortune  that  the  pro- 
ceedings necessary  to  pass  the  title  were  not  had.  But  the  circumstance  that 
the  governor  neglected  his  duty  in  this  respect  can  have  no  effect  to  impart 
a  validity  to  the  governor^  preliminary  action,  which  it  would  not  otherwise 
possess. 

But  as  the  practice  of  issuing  the  final  title  in  the  first  instance  had  so  long* 
and  so  extensively  prevailed  in  the  country,  as  many  ranches  had  long  been 
held  and  occupied  under  no  other  title,  it  seemed  just  to  treat  the  reoeptioD 
of  such  a  title  as  constituting  an  equity,  which  when  followed  and  consoli- 
dated by  an  occupation  and  settlement,  i.  e.,  the  rendering  of  the  considera- 
tion contemplated  by  the  colonization  laws  of  Mexico,  authorised  the  claim- 
ant to  demand  a  confirmation  by  the  United  States. 

But  where  the  land  had  not  been  occupied,  where  the  claim  was  founded 
solely  on  the  fact  that  a  title,  unapproved*  by  the  assembly,  had  been  deliv- 
ered to  the  party,  I  was  of  opinion  that  he  had  no  right  to  demand  that  thia 
government  should  complete  and  make  definitive  that  which  the  former  gov- 
ernment had  left  incomplete  and  inchoate. 

The  same  conclusion  was  reached  by  another  course  of  reasoning. 

2.  It  cannot  be  denied  that  the  assembly  and  the  supreme  government  pos- 
sessed the  right  to  avoid,  by  refusing  to  approve,  the  act  of  the  governor  in 
making  the  concession.  This  was  a  sovereign  and  a  proprietary  right  ex- 
pressly reserved  to  them  by  the  law,  and  by  the  terms  of  the  document  deliv- 
ered to  the  party. 

This  right  passed  to  the  United  States  by  the  conquest,  and  could  justly 
have  been  exercised  in  all  cases  where  the  Mexican  authoriti^,  had  their  gov- 
ernment not  been  subverted,  would  have  been  at  liberty  to  do  so,  1. 1.^  where 
no  equitable  circumstances  existed  sufficient  to  bind  the  conscience  of  that 
government. 

If,  then,  the  Mexican  government  had  found  itself  in  the  same  condition  aa 
that  in  which  the  United  States  were  placed;  if  lands  which  had  been  dis- 
tributed by  the  league  as  almost  without  value  had  suddenly  commanded 
enormously  iucreaaed  prices;  if  an  immense  immigration  had  set  in  of  other 
Mexican  citizens,  who  asked  for,  and  were  willing  to  buy,  tracts  of  only  one 
hundred  and  sixty  acres  instead  of  eleven  square  leagues;  if  the  possession  of 
auch  immense  estates  by  single  individuals  had  become  contrary  to  the  policy 
of  her  laws,  the  genius  and  habits  of  her  citizens,  and  inconsistent  with  the 
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rapid  development  of  the  resources  of  the  country;  if  all  these  circumstances 
had  existed,  it  may  be  declared  with  some  confidence,  that  Mexico  would 
have  felt  it  to  be  not  merely  her  right  but  her  duty  to  exercise  the  power  ex- 
pressly reserved  to  her  of  avoiding  the  concessions  of  the  governor,  by  refus- 
ing to  approve  them,  in  all  cases  where  the  grantee  could  allege  no  solid  equi- 
ties in  his  favor. 

If,  then,  she  had  avowed  her  willingness  to  confirm  and  approve  all  such 
grants  whenever  on  the  faith  of  them  the  grantee  had  actually  occupied  and 
settled  upon  the  land— that  is,  whenever  he  could  show  that  the  govern- 
ment had  received  the  consideration  which  the  policy  of  the  former  laws  had 
required,  it  seemed  to  me  that  she  would  have  done  all  that  could  have  been 
claimed  or  expected  from  either  her  justice  or  her  generosity. 

The  United  States,  succeeding  to  the  rights  and  duties  of  Mexico,  was  at 
liberty  to  assume  the  same  position,  «nd  had  a  right  to  demand,  when  called 
upon  to  recognize  or  confirm  an  unapproved  grant,  that  the  claimant  should 
show  occupation  and  cultivation  of  the  land;  not  to  avoid  a  forfeiture,  as  for 
breach  of  conditions  subsequent  in  the 'grant,  but  as  an  indispensable  part  of 
the  equities  on  which  he  could  rely  for  a  confirmation. 

It  was  for  these  reasons  that  I  considered  that  in  all  cases  evidence  of  the 
fulfilment  of  the  conditions  of  occupation  and  cultivation  was  indispensable, 
and  that  as  occupation  and  cultivation  constituted  an  essential  element  of  the 
equities  on  which  alone  the  claimant  could  base  his  application,  no  excuses 
for  its  omission,  or  explanation  of  the  obstacles  which  prevented  it,  could  be 
received;  for  the  inquiry  was  not  whether  by  neglect  he  had  forfeited  a  vested 
right,  but  whether  by  performing  certain  acts  he  had  acquired  one,  or,  in 
other  words,  whether  any  equitable  circumstances  existed  which  bound  the 
conscience  of  this  government  to  confirm  and  complete  the  title. 

Under  this  view,  the  questions  presented  under  the  Mexican  colonization 
laws  bore  a  close  analogy  to  those  debated  and  decided  in  the  Louisiana  and 
Florida  cases,  in  which  it  was  held  by  the  supreme  court  that  the  perform- 
ance of  the  conditions  constituted  the  chief  ground  of  the  claimant's  equity. 
The  decisions  of  that  court  in  those  cases,  I  therefore  considered  as  affording 
a  guide  and  imposing  a  rule  for  the  determination  of  land  cases  in  California* 
and  as  the  later  decisions  in  the  cases  of  Boisdor^,  De  Vilemont,  Glen,  etc., 
had  rigorously  required  the  exact  fulfilment  of  the  conditions,  I  felt  obliged, 
reluctantly,  to  follow  them;  and  in  the  case  of  Grnz  Cervantes,  to  demand  an 
occupation  and  settlement  ^dthin  the  time  limited  in  the  grant — a  decision 
apparently  harsh  and  illiberal,  but  which,  under  the  pressure  of  the  later  de- 
cisions of  the  s\ipreme  court,  I  thou)S(ht  myself  compelled  to  make.  But  in 
the  case  of  Fremont  I  entertained  no  doubt.  Alvarado,  the  original  grantee, 
had  not  only  never  occupied,  but,  so  far  as  appeared,  had  never  even  seen  the 
land  for  which  he  obtained  a  concession;  and  the  obstacles  which  prevented  a 
settlement  existed  at  the  time  he  applied  for  and  procured  the  concession,  and 
when  he  assumed  the  implied  obli>^tion  to  occupy  and  cultivate  the  land. 

This  land,  unavailable  and  almost  worthless  under  the  Mexican  government, 
had,  chiefly  in  consequeuce  of  the  American  occupation,  assumed  an  enormous 
value.  It  seemed  to  me,  therefore,  clear  that  the  United  States  were  in  that 
case  justified  in  refusing  to  recognize  and  perfect  a  claim  in  support  of  which 
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the  claimant  could  urge  no  other  fact  than  the  possession  of  a  title-paper 
signed  by  the  governor,  but  unapproved  by  the  assembly  or  the  supreme  gov- 
ernment. 

But  the  supreme  court  overruled  this  decision.  In  its  opinion,  that  tribu- 
nal seems  to  have  adopted  a  view  nob  precisely  in  accordance  with  either  of 
those  stated  in  this  note. 

It  regarded  the  grant  to  Alvarado  *'a8  having  given  him  a  vested  interest 
in  the  quantity  of  land  therein  specified;"  but  it  proceeded  to  iuquire 
"  whether  there  was  any  breach  of  the  conditions  annexed  to  it,  during  the 
continuance  of  the  Mexican  authority,  which  forfeited  his  right  and  revested 
the  title  in  the  government."     (United  States  v.  FremoTit,  17  How.  560.) 

To  determine  this  point,  the  supreme  court  further  proceeded  to  inquire, 
whether  there  had  been  such  unreasonable  delay  or  want  of  effort  on  the  part 
of  Alvarado  to  fulfil  as  would  justify  the  presumption  that  he  had  abandoned 
his  claim  before  the  Mexican  power  ceased  to  exist.  The  court  then  consid- 
ered the  various  obstacles  which  had  prevented  a  settlement,  and  the  efforts 
made  to  effect  one;  and  finding  no  unreasonable  delay  or  neglect  on  the  part 
of  the  grantee,  confirmed  the  claim. 

The  language  of  the  supreme  court  is  not  explicit  as  to  the  important  point 
whether  it  regarded  the  unapproved  grant  of  the  governor  as  vesting  a  legal 
estate,  liable  to  be  divested  by  breach  of  conditions  subsequent,  or  as  passing 
merely  an  equitable  interest  which  the  United  States  were  bound  to  respect, 
unless  forfeited  by  unreasonable  neglect  to  fulfil  the  conditions.  i 

On  the  true  construction  of  the  opinion  of  the  supreme  court,  in  this  re- 
spect, much  diversity  of  opinion  has  prevailed.  If  the  grant^  Alvarado 
had  been  approved  by  the  assembly,  and  had  thus  become  complete  and  de- 
finitive by  the  concurrence  of  all  the  granting  powers  necessary  to  its  execu- 
tion, the  conditions  would  have  remained  conditions  subsequent,  the  breach 
of  which  would  not  forfeit  the  estate,  but  wuuld  have  merely  rendered  it  lia- 
ble to  denouncement — a  formal  proceeding  or  mode  of  enforcing  a  forfeiture 
well  known  to  the  Mexican  law.  But  if  no  such  proceeding  had  been  taken, 
and  the  fee  remained  in  the  grantee,  undivestetl  by  any  act  of  the  Mexican 
authorities,  it  would  seem  that  the  courts  of  the  United  States  could  have  no 
power  to  inquire  into  and  declare  forfeitures  which  had  accrued  under  the 
former  government. 

But  inasmuch  as  the  supreme  court  did  enter  into  the  inquiry  whether  the 
grantee  had  forfeited  his  rights  by  delay  or  neglect,  in  its  judgment,  unrea- 
sonable, it  may  he  inferred  that  the  court  must  have  regarded  the  estate  or 
interest  vested  in  the  grantee  as  an  equitable  interest,  liable  to  be  divested  by 
unreasonable  delays  or  neglects,  which  might  constitute  an  equitable  for- 
feiture. 

But  whatever  may  have  been  the  views  of  the  supreme  court  on  this 
question,  the  practical  result  of  the  decision  was  most  important.  For  under 
it,  every  claim  for  which  a  title-paper  signcii  by  the  governor  was  exhibited 
was  to  be  confirmed,  unless  the  United  States  could  show  that  there  had  been 
such  unreasunable  delay  or  neglect  to  fulfil  the  conditions  as  would  create 
the  presumption  of  an  abandonment. 

The  views  previously  taken  by  this  court  had  been  commended  to  it,  not 
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more  by  their  suppoeed  technical  accuracy  than  by  considerationB  of  their 
policy  and  practical  advantage. 

In  deciding  upon  the  genuineness  of  any  claim  to  land  under  Mexican 
grants,  the  most,  if  not  the  only,  satisfactory  evidence  which  can  be  offered, 
is  that  furnished  by  the  archives  and  afforded  by  the  notorious  possession  and 
claim  of  ownership  under  the  former  government. 

But,  under  the  decision  of  the  supreme  court,  I  found  myself  unable  prac- 
tically to  apply  this  latter  test;  for  it  was  always  easy,  in  cases  of  fraudulent 
or  antedated  grants,  to  locate  the  land  in  districts  where  it  could  readily  be 
shown  that  Indian  hostilities  presented  an  insuperable  obstacle  to  a  settle- 
ment, and  by  parol  proof  of  this  fact  and  of  some  efforts  or  attempts  at  a  set- 
tlement by  the  pretended  grantee,  to  make  the  case  precisely  analogous  to 
that  of  Fremont. 

But  this  was  not  the  most  important  practical  consequence  of  the  decision. 
A  greater  part  of  the  grants  by  Pio  Pico,  which  have  obtained  the  sobriquet 
of  ''eleventh -hour  grants,"  were  executed  but  a  few  months  before  the  final 
subversion  of  the  Mexican  authority.  The  grantees,  in  many  instances,  had 
not  seen  the  land,  and  bad  never  taken  any  steps  to  effect  its  settlement. 
Unapproved  by  the  assembly,  issued  with  evident  signs  of  haste  if  not  care- 
lessness, never  oscupied  or  cultivated,  they  seemed  to  possess  less  equities 
than  almost  any  other. 

But  these  grants  were  precisely  those  with  regard  to  which  the  court  could 
not  declare  that  they  had  been  forfeited  by  abandonment. 

The  distracted  condition  of  the  country,  and  the  impracticability  of  occu- 
pying the  laivd,  could  always  be  alleged  in  excuse  for  the  omission  to  do  so. 
And  independently  of  such  excuses,  it  seemed  impossible  to  presume  an  in- 
tention to  abandon,  from  a  neglect  of  a  few  months,  when  the  customary  pe- 
riod allowed  for  the  purpose  was  one  year. 

The  difficulty,  therefore,  of  declaring  the  grant  forfeited  by  abandonment 
increased  in  proportion  to  the  shortness  of  the  interval  between  its  execution 
and  the  conquest  of  the  country.  And  thus  those  grants,  issued  under  the 
circumstances  which  have  been  mentioned,  and  which  seemed  more  than  all 
others  destitute  of  real  equities,  were  the  most  secure  from  the  operation  of 
the  principle  announced  in  the  case  of  Fremont 

The  book  of  Toma  dtt  Razon,  for  1846,  having  been  lost,  and  it  being  possi- 
ble  that  the  ejtpediente  in  a  particular  case  had  met  the  same  fate,  the  absence 
of  aijshive  testimony  could  not  be  regarded  as  conclusive  evidence  of  the  spu- 
riousness  of  the  title;  and  parol  testimony,  which  it  was  not  easy  to  contra- 
dict, however  much  it  might  be  distrusted,  was  generally  at  hand  to  afford 
the  requisite  secondary  proof  of  the  contents  of  the  lost  es/*€dieiU€. 

As  proof  of  occupation  could  not  be  exacted,  the  court  felt  obh'ged  to  con- 
firm these  titles  on  proofs  which  amounted  to  little  more  than  the  verification 
of  the  signatures  of  the  officers  who  executed  them. 

This  result  might,  it  is  true,  have  been  avoided  by  inquiring  into  the  bona 
fides  of  the  exercise  of  his  authority  by  the  governor.  But  an  attempt  to  as- 
certain the  motives  of  an  officer,  when  performing  an  official  act  admitted  to 
be  legally  within  the  limits  of  his  authority,  would  in  most  cases  prove  abor- 
tive and  unsatisfactory,  and  the  conclusion  reached  would  often  be  of  too 
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speculative  and  conjectural  a  character  to  form  the  basis  of  a  judicial  deter- 
mination. For  these  reasons,  it  seemed  to  this  court,  when  these  cases  vera 
first  brought  before  it,  clear,  that  as  a  matter  of  law,  as  well  as  on  the  grounds 
of  policy,  and  as  a  means  of  preventing  frauds,  evidence  of  occupation  and 
cultivatiou  should  in  all  cases  be  exacted,  where  a  claim  was  made  under  a 
grant  by  the  governor,  unapproved  by  the  departmental  assembly. 


United  States,  Appellants,  v.  Executors  op  J. 
L.  FoLsoM,  Deceased,  CLAiMiNa  the  Kancho 
"Kio  DE  LOS  Americanos." 

DiSTBIGT  COUBT,  NoBTHERN  DiSTBIGT  OF  CaLIFOBNU. 

June,  1859. 

The  proceedings  in  this  case  were  sapplementarj  to  final 
decree,  and  arose  under  the  decision  of  the  supreme  court 
in  the  case  of  The  United  Stales  v.  Fosaat,  21  How.  445,  in 
which  the  supreme  court  determined  that  the  power  of  the 
district  court  over  the  cause,  under  the  acts  of  congress,  does 
not  terminate  until  the  issue  of  a  patent,  conformably  to 
the  decree.  The  case  was  argued  on  the  part  of  the  United 
States  by  Mr.  Edmund  Bandolph,  and  on  the  part  of  the 
claimants  by  Mr.  R.  Aug.  Thompson  and  Mr.  John  J.  Will- 
iams; and  the  discussion,  generally,  was  participated  in  by 
many  other  members  of  the  bar.  The  argument  was  made 
before  both  judges. 

Hoffman,  District  Judge.  A  decree  having  been  entered 
at  a  former  term,  confirming  the  claim  in  this  case  according 
to  the  boundaries  mentioned  in  the  grant,  the  appeal  there- 
from was,  by  consent  of  the  district  attorney,  acting  under 
the  instructions  of  the  attotney-general,  dismissed.  A  mo- 
tion is  now  made  that  the  survey  be  brought  into  court  to 
be  examined  and  passed  upon,  and  that  a  final  decree  be  en- 
tered confirming  to  the  claimants  the  lands  so  surveyed. 
This  motion  is  made  that  the  court  may  exercise  the  juris- 
diction which,  by  the  recent  decision  of  the  supreme  court 
in  the  case  of  The  United  States  v.  Fossat,  21  How.  445, 
it  is  supposed  to  possess. 
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As  the  Slime  proceeding  may  be  taken  in  the  case  of  every 
claim  confirmed  by  this  court,  and  as  the  jurisdiction  the 
court  is  invited  to  exercise  is  one  it  was  not  by  any  one  sus- 
pected to  possess  until  the  decision  referred  to  appeared,  an 
arp;nment  on  the  point  was  called  for,  in  the  hope  that  on  a 
full  discussion  some  of  the  difficulties  and  embarrassments 
which  were  felt  on  all  sides  to  surround  the  subject  might 
be  removed. 

It  would  be  idle  to  conceal  the  fact  that  the  questions  pre- 
sented and  the  doubts  raised  by  the  recent  decision  of  the 
supreme  court  have  been  found,  by  this  court  and  the  coun- 
sel engaged  in  these  cases,  in  the  highest  degree  perplexing 
and  embarrassing.  No  construction  of  the  opinion  of  the 
supreme  court  was  suggested  by  which  all  the  difficulties 
could  be  obviated,  or  objections  answered. 

But,  as  the  latest  decision  of  the  supreme  court  on  a  class 
of  cases  to  us,  in  California,  of  vital  importance,  it  is  the 
duty  of  this  court  to  endeavor  to  ascertain  its  true  interpre- 
tation and  the  principles  it  establishes,  and  to  adopt  those 
principles  in  all  cases  to  which  they  are  applicable — with- 
out pretending  to  judge  of  their  correctness,  or  to  inquire, 
except  in  order  to  arrive  at  its  meaning,  how  far  previous 
decisions  of  the  same  court  have  been  followed  or  overruled. 

A  brief  statement  of  the  case  of  The  United SUUea  v.  FosscU, 
as  it  was  presented  to  the  supreme  court,  is  necessary  .to  a 
correct  understanding  of  its  recent  decision. 

The  original  decree  of  this  court  confirmed  the  claim  to 
land  within  four  external  boundaries  mentioned  in  the  de- 
cree. Three,  only,  of  these  boundaries  were  designated  in' 
the  grant,  but  it  appeared  to  this  court  that  the  fourth,  or 
northern  boundary,  the  existence  and  location  of  which  was 
not  disputed,  was  sufficiently  indicated  by  the  petition  and 
the  disefio,  to  both  of  which  the  grant  referred,  as  well 
as  by  the  name  (CapUancillos)  of  the  land  granted.  The 
land  within  these  boundaries  was  found  to  exceed,  by  a 
fraction,  the  quantity  of  one  square  league.  But  as  that 
quantity  was  described  in  the  grant  as  ''one  league  of  the 
larger  size,  a  little  mare  or  less,  as  is  explained  by  the  map 
accompanying  the  espediente,^'  and  as  the  supreme  court  iu 
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the  case  of  The  Uniled  States  v.  Sutherland  has  declared, 
''  that  in  MexicuD  grants  a  square  league  seems  to  have  been 
the  only  unit  of  estimating  the  superficies  of  land,"  and  that 
**  if  '  more  or  less'  was  intended  in  the  grant  it  was  carefully 
stated,"  it  seemed  to  this  court  that  the  whole  laud  within 
the  boundaries,  and  including  an  excess  of  a  fractional  part 
of  the  unit  of  measurement,  might  reasonably  be  considered 
as  intended  to  be  conveyed  by  a  grant  which  described  the 
quantity  as  **  one  leagne,  a  little  more  or  less." 

The  supreme  court,  however,  decided  these  views  to  be 
erroneous,  and  held  that  as  only  three  boundaries  were  men* 
tioned  in  the  grant,  the  fourth  must  be  run  for  quantity, 
''which  was  the  only  criterion  for  determining  that  boundary 
furnished  by  the  grant;"  that  the  words  **more  or  less" 
must  be  disregarded,  ''as  having  no  meaning  in  a  system  of 
survey  ami  location  like  that  of  the  United  Slates,''  and  the  pre- 
cise quantity  of  one  league  be  considered  to  be  clearly  ex- 
pressed; that  ''if  the  limitation  of  the  quantity  had  not  been 
so  expUd/ly  declared,"  it  might  have  been  proper  to  ascertain 
the  fourtli  boundary  by  referring  to  the  petiton,  the  diseho^ 
and  to  evidence  to  ascertain  what  land  was  included  in  and 
known  by  the  name  of  Cwpilancillos,  but  that  no  such  refer- 
ence or  inquiries  were  admissible  in  that  case,  as  the  grant 
was  free  from  ambiguity  or  uncertainty. 

The  supreme  court  accordingly  affirmed  the  claim  "for 
one  league  of  land,  to  be  taken  within  the  southern,  western, 
and  eastern  boundaries  designated  in  the  grant,  to  be  located 
at  the  election  of  the  grantee  or  his  assigns,  under  the  re- 
strictions established  for  the  location  and  survey  of  pvivat<e 
land  claims  in  California  by  the  executive  department  of  the 
government." 

It  further  ordered  that  the  "  eocternal  boundaries  designated 
in  the  gratU  may  be  declared  by  the  district  court  from  the 
evidence  on  file  and  such  other  evidence  as  may  be  produced 
before  it."    (20  How.  427.) 

The  duty  thus  imposed  upon  it,  this  court  thereupon  pro- 
ceeded to  discharge.  It  was  not  suspected  by  the  court,  or 
suggested  by  any  of  the  counsel,  that  that  duty  extended 
further  than  to  "  declare  the  three  external  boundaries  men- 
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tioned  iu  tbe  grant/'  i.  e,  to  designate  tbem,  unmistakably, 
in  its  decree,  and  to  decide  tbe  vexed  and  only  disputed 
question  in  tbe  case,  viz.,  whether  tbe  soutbern  boundary  was 
tbe  ridge  known  as  tbe  lomas  bajaSf  or  tbe  sierra  bebiud  it. 

Tbe  fourth  boundary  was,  by  tbe  decision  of  tbe  supreme 
court,  to  be  determined  by  quantity  alone;  nor  was  this  court 
required  to  declare  it,  for  it  was  directed  to  declare  only 
*'  the  external  boundaries  designated  in  the  grant,  within  which 
tbe  land  confirmed  was  to  be  located  at  tbe  election  of  tbe 
grantee  or  bis  assigns,  under  tbe  restrictions  established  by 
tbe  executive  department  of  tbe  government. 

A  decree  was  accordingly  made  by  this  court,  in  which 
the  three  external  boundaries  mentioned  in  the  grant  were 
^*  declared''  and  described  with  as  much  precision  as  was 
possible  without  a  survey;  and  tbe  only  disputed  qnestion 
in  the  cause  as  to  what  was  the  soutbern  boundary  (viz., 
the  Jomaa  bajaSy  or  the  miain  wen'a),  was  elaborately  dis- 
cussed and  decided. 

An  appeal  from  this  decree  having  been  taken  to  the  su- 
preme court,  it  was  dismissed  as  "  improvidently  taken  and 
allowed."  In  its  opinion,  the  court  considei*s  at  large  the 
nature  and  extent  of  the  jurisdiction  conferred  on  tbe  dis- 
trict court  by  tbe  act  of  March  3,  1851,  and  it  decides  that 
it  possesses  the  power  to  inquire  into  and  decide  all  ques- 
tions of  extent,  locality,  quantity,  boundary,  and  legal  oper- 
ation which  may  arise  in  the  cause.  It  further  decides  that 
as  under  the  acts  of  1824  and  1828,  it  whs  tbe  duty  of  the 
surveyor  to  fulfil  the  decree  of  the  court,  and  the  court  had 
power  to  enforce  the  discharge  of  that  duty,  so,  under  the 
act  of  1861,  the  duties  of  the  surveyor  begin  under  the  same 
conditions,  and  the  power  of  the  district  court  over  the 
same  cause  "does  not  terminate  until  the  issne  of  the  patent 
conformably  to  its  decree.'* 

It  would  seem  that  the  right  and  the  duty  of  the  district 
court  to  control  and  correct  surveys  by  the  surveyor-gen- 
eral, in  all  cases,  could  not  be  more  explicitly  declared. 

Bat  the  supreme  court  goes  further.  The  appeal  was 
dismissed  because  this  court  had  not  entered  a  final  decree. 
And  this  court  is  directed  to  "ascertain  the  external  lines 
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of  the  land  confirmed,  and  to  enter  a  Jinal  decree  of  con- 
firmation of  that  land."  This  direction,  when  taken  in  con- 
nection with  the  previoas  remarks  of  the  court  as  to  the 
power  and  daty  of  the  district  court,  with  respect  to  sur- 
veys, and  also  with  the  fact  that  this  court  had  already  de- 
clared the  boundaries  with  as  much  precision  as  was  prao- 
ticable  without  a  survey,  can  only  mean  that  it  must  direct 
a  survey  to  be  made,  and  that  such  survey,  when  approved, 
must  be  embodied  in  a  final  decree  of  confirmation. 

The  decision  of  the  supreme  court  is  not  based  on  the 
ground  that  this  court  had  failed  to  execute  any  special 
mandate  directed  to  it;  for,  as  before  stated,  this  court  had 
been  merely  directed  to  declare  ''the  external  boundaries,'* 
not  of  the  land  confirmed,  but  *' designated  in  the  grant,  wilh" 
in  which  the  land  was  to  be  located  at  the  election  of  the 
grantee  or  his  assigns,  under  the  restrictions  established  by 
the  executive  department  of  this  government.'* 

As  the  three  boundaries  mentioned  in  the  grant  were  not 
those  of  the  land  confirmed,  but  of  the  tract  within  which 
the  one  league  confirmed  was  to  be  taken  at  the  election  of 
the  grantee,  subject  to  executive  restrictions;  and  as  this 
court  was  directed  to  declare  only  those  three  boundaries, 
it  is  clear  that  it  performed  all  the  duties  enjoined  by  the 
supreme  court,  and  that  the  case  was  not  remanded  because 
the  court  had  failed  fully  to  comply  with  the  previous  man- 
date of  the  supreme  court.  This  fact  is,  by  the  supreme 
court  itself,  admitted  in  its  recent  decision.  ''  The  district 
court,"  it  states,  '*iii  conformity  tvith  the  directions  of  the  de- 
cree, declared  the  external  lines  on  three  sides  of  the  tract 
claimed,  leaving  the  other  line  to  be  completed  by  a  survey 
to  be  made."    (21  How.  447.) 

The  defect  in  the  decree  of  this  court  must  have  been 
other  than  a  non-conformity  with  the  mandate  of  the  su- 
preme court.  I  have  been  unable  to  give  any  other  con- 
atruction  to  the  opinion  referred  to  than  that  this  court,  after 
declaring  the  three  boundaries  within  which  the  league  con- 
firmed was  to  be  taken,  at  the  election  of  the  grantee,  and 
after  the  grantee  had  made  his  election,  subject  to  execu- 
tive restrictions,  should  have  caused  or  permitted  a  survey 
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to  be  made,  and  should  have,  by  its  final  decree,  confirmed 
the  land  so  surveyed  to  the  claimant. 

Sach  being  the  clear  purport  of- the  decision,  with  regard 
to  the  case  before  the  court,  we  are  next  to  inquire  to  what 
extent  the  principles  laid  down  are  to  be  applied  to  the  other 
oases. 

The  yiew  generally  taken  by  the  bar  regards  the  decision 
as  laying  down  new  rules  by  which  all  the  land  cases  in  Cal- 
ifornia are  to  be  governed;  and  the  case  is  considered  to 
decide  that  the  decrees  of  this  court,  or  of  the  supreme 
court,  by  which  the  authenticity  and  general  boundaries  of 
a  grant  are  declared,  are  not  *^ final  decrees,"  but  that  the 
court  is,  in  all  cases,  bound  to  direct  a  survey  to  be  made, 
or  to  revise  and  pass  upon  surveys  already  made,  and  by  its 
final  decree  to  adopt  a  survey,  and  declare  with  precision 
the  boundaries  of  the  tract  confirmed. 

In  support  of  this  construction,  reference  is  made  to  that 
portion  of  the  opinion  of  the  supreme  court  which  decides 
that  this^court  has,  under  the  act  of  1851,  jurisdiction  to  de- 
termine all  questions  of  extent,  locality,  and  boundary,  as 
fully  as  it  was  possessed  by  the  courts  under  the  laws  of 
1824  and  1828;  to  the  declaration  that  the  decrees  of  this 
court,  hitherto  supposed  to  be  "final,"  were  not  final  de- 
crees under  the  judiciary  act  of  1789,  and  that  the  supreme 
court  has  entertained  appeals  from  them  by  "a  relaxation 
of  its  rnles,"  rendered  proper  by  the  "peculiar  nature  of 
these  cases;"  and  to  the  order  at  the  close. of  the  opinion 
that  the  appeal  be  dismissed  as  improvidently  allowed,  and 
that  this  court  "proceed  to  enter  a  ^ final  decree'  of  confir- 
mation of  the  land  confirmed.'* 

If  the  language  of  the  opinion  of  the  supreme  court  be 
alone  considered,  it  is  perhaps  not  easy  to  avoid  giviug  to  it 
this  construction.  But  the  objections  to  it  seem  insur- 
mountable. The  thirteenth  section  of  the  act  of  1851  pre- 
scribes the  duties  of  the  surveyor-general  with  regard  to 
private  land  claims  in  California.  It  is  declared  to  be  his 
duty  to  "cause  all  private  land  claims  in  California,  which 
HhaU  be  finally  confirmed^  to  be  accurately  surveyed,  and  to 
furnish  plats  of  the  same,"  etc.     It  is  obvious,  therefore. 
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that  the  final  decree  of  confirmation  must  precede  the  sur- 
vey, for,  until  the  claim  is  finally  confirmed,  the  surveyor 
is  not  required  or  authorized  to  act. 

Again :  The  tenth  section  provides  that  in  cases  of  appeals 
from  the  decisions  of  the  board  of  commissioners,  the  dis- 
trict court  shall  proceed  to  render  judgment,  etc.,  and  shall, 
on  application  of  the  party  against  whom  judgment  is  ren- 
dered, grant  an  appeal  to  the  supreme  court,  etc. 

The  authority  to  entertain  such  appeals  is  not  explicitly 
given  to  the  supreme  court,  but  it  results,  by  necessary  im- 
plication, from  the  provisions  above  cited,  and  from  the  al- 
lusion in  the  fifteenth  section  to  the  "final  decrees  rendered 
by  the  said  commissioners,  or  by  the  district  or  supreme 
courts  of  the  United  States.'*  Unless,  then,  the  decrees 
of  this  court  which  have  been  appealed  from  were,  in  some 
sense,  ''final  decrees,"  it  is  not  easy  to  perceive  how  the 
supreme  court,  by  any  relaxation  of  its  rules,  or  from  con- 
siderations cf  convenience,  could  have  had  jurisdiction  to 
review  them  on  appeal. 

The  fact  that  the  supreme  court  has  heretofore  entertained, 
and  will  hereafter  entertain,  appeals  from  such  decrees,  must 
therefore  be  taken  as  proof  that  they  regard  those  judgments 
and  decrees  as  "final,"  and  appealable  under  the  act  of  1851; 
though  it  appears  that  they  are  not  final  decrees  under  the 
judiciary  act  of  1789, 

It  is  also  evident  that  such  decrees  must  be  final  decrees 
of  confirmation,  and  the  lauds  confirmed  must  be  deemed 
"finally  confirmed"  within  the  meaning  of  the  thirteenth 
section,  for  otherwise  the  surveyor  would  have  no  authority, 
nor  could  he  be  required,  under  the  provisions  of  that  sec- 
tion, to  survey  them.  A  contrary  construction  would  lead 
to  the  most  important  and  perhaps  disastrous  consequences. 

It  is  well  known  that  both  the  boards  of  commissioners, 
as  well  as  both  the  district  courts  of  this  state,  in  common 
with  alt  the  gentlemen  of  the  bar,  have  hitherto  regarded 
the  decrees  by  which  the  authenticity  and  validity,  and  the 
general  boundaries  of  a  claim  have  been  declared,  as  "final 
decrees"  of  confirmation,  under  which  the  survey  was  to  be 
made  and  a  patent  issued.     In  no  case  has  a  survey  first 
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been  made  and  adopted  or  embodied  in  any  subsequent  final 
decree  of  confirmation. 

In  pursuance  of  such  decrees,  or  similar  ones,  by  the 
supreme  court,  many  patents  have  issued. 

If,  then,  it  should  be  held  that  none  of  those  decrees 
were  final,  and  that  the  lands  confirmed  by  them  iivere  not 
''finally  confirmed,"  in  the  sense  of  the  act  of  1851,  it  might 
follow  that  the  patents  have  been  irregularly  issued,  and  are 
void  as  having  been  issued  without  authority  of  law. 

There  also  may  be  cases  in  which  no  appeal  has  been 
taken  from  the  decision  of  the  board  to  the  district  court, 
or  in  which  such  appeals  have  been  dismissed.  If,  then, 
the  decisions  of  the  board  are  not  final  decisions,  or  de- 
crees, it  is  difficult  to  perceive  how  final  decrees  in  those 
cases  can  be  made.  For  the  board  has  ceased  to  exist,  and 
the  district  court  may  never  have  acquired  jurisdiction  over 
the  cause.  I  am  persuaded  that  a  construction  of  the  opin- 
ion of  the  supreme  court  involving  such  grave  consequences, 
ought,  if  possible,  to  be  rejected. 

By  referring  to  the  cases  cited  by  the  supreme  court  in 
its  opinion  (viz.,  those  of  Mitchell,  15  Pet.  52,  and  Ex  parte 
Sibbald,  12  Id.  488),  as  instances  where  the  court  directed, 
by  its  mandate,  certain  lands  to  be  surveyed,  and  "main- 
tained and  declared  the  duty  of  the  surveyors  to  fulfil  the 
decree  of  the  court,"  it  will  be  found  that  the  decrees  of  the 
supreme  court,  requiring  those  duties  to  be  performed,  are 
expressly  called,  by  the  court  itself,  its  "final  decrees." 

In  Mitchell's  case,  the  language  of  the  court  is — "on  con- 
sideration whereof,  this  court  is  of  opinion  that  the  title  of 
the  petitioner,  etc.,  is  valid  by  the  laws  of  nations,  etc., 
and  do  finally  order,  decree,  determine,  and  adjudge  ac- 
cordingly; and  this  court  doth  in  like  manve}\  order,  ad- 
judge, determine,  and  decree,  that  the  title  of  the  petitioner 
is  valid  to  so  much  of  a  certain  other  tract  as  shall  not  be 
included  in  an  exception  hereinafter  made;"  and  it  proceeds 
to  give  particular  directions  for  ascertaining  the  land  so  ex- 
cepted. 

In  Sibbald's  case,  after  declaring  the  duty  of  the  surveyor 
to  fulfil  the  decree  of  the  court,  it  orders  "that  the  clerk  of 
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this*  court  make  oat  a  certificate  of  the  final  decree  hereto- 
fore rendered  in  the  case  of  The  United  States  v.  Silbald; 
and,  also,  a  mandate  according  to  ^nah  final  dec^-ee^  the  opin- 
ion of  the  court  in  that  case  and  on  these  petitions."  (12 
Pet.  495.) 

Ifc  appears,  therefore,  that  the  decrees  of  the  supreme 
court  by  which  the  general  validity  of  tbe  claims  in  those 
cases  was  ascertained,  and  by  which  directions  for  a  survey 
of  certain  tracts  were  given,  were  not  only  regarded  by  the 
court,  but  in  terms  declared  to  be  final  decrees;  although 
some  proceedings  subsequent  to  and  in  execution  of  the 
mandates  were  required  to  be  had  by  the  inferior  court  and 
by  the  surveyor — the  latter  of  whom,  it  may  be  remarked, 
was  by  the  sixth  section  of  the  act  of  1824,  required  to 
make  a  survey  after  a  final  decision  in  favor  of  a  claimant. 
'  That  the  decrees  under  which  the  surveyor,  by  the  act  of 
1851,  was  required  to  survey,  were  not  by  the  legislature 
intended  to  contain  or  embody  a  precise  description  of  the 
laud,  as  ascertained  by  a  previous  survey,  is  further  evident 
from  the  fact  that  the  same  section  confers  upon  the  sur- 
veyor-general a  certain  provisional  and  qfiat»i  judicial 
authority  to  fix  and  settle  disputed  boundaries  between 
adjoining  ranches. 

But  if  the  final  decree  of  this  court,  under  and  in  obedi- 
ence to  which  he  acts,  has  already  fixed  with  precision  every 
line  of  the  claim  which  is  confirmed,  the  surveyor  can  never 
exercise  the  authority  which  the  law-makers  have  been  at 
pains  to  confer. 

It  would  seem  clear,  that  the  statute  contemplated  that 
the  claim  might  be  finally  confirmed,  and  the  surveyor  called 
upon  to  survey  it  under  a  decree  affirming  its  validity  and 
fixing  its  general  boundaries  or  those  of  the  tract  out  of 
which  the  quantity  confirmed  should  be  taken,  thus  leaving 
to  the  surveyor  the  opportunity  to  exercise  the  authority 
with  respect  to  interfering  claims  or  boundaries  which  the 
law-makers  intrusted  to  him. 

On  the  whole,  I  incline  to  the  opinion  that  the  decision 
of  the  supreme  court  ought  not  to  be  construed  as  deter- 
itaining  that  none  of  the  decrees  heretofore  rendered  by  the 
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boards,  the  district  courts,  and  by  itself,  are  final  decrees; 
and  that  final  decrees,  defining  with  precision  the  boandaries 
of  the  laud,  must  in  all  cases  be  entered. 

I  am  aware  that  this  view  is  apparently  in  conflict  with 
some  expressions  in  the  opinion;  but  it  has  seemed  less 
open  to  objections  than  the  other  construction  suggested — 
to  adopt  which  would  involve  as  consequences: 

1.  That  no  final  decree  has  ever  yet  been  made  in  any  land 
case. 

2.  That  the  survey  is  to  be  made  by  the  surveyor-general 
of  claims  not  finally  confirmed,  but  which  are  finally  con- 
firmed only  after  survey;  when  the  language  of  the  statute 
is  express,  that  the  claims  to  be  surveyed  by  him  are  those 
which  shall  be  "finally  confirmed." 

3.  It  would  leave  the  regularity  and  even  the  validity  of 
all  patents,  heretofore  issued,  open  to  grave  doubts. 

4.  It  requires  us  to  suppose  that  tke  supreme  court  have 
treated  as  fincH^  and  therefore  appealable,  decrees  which 
were  not  final — and  this  by  a  relaxation  of  their  rules,  which, 
as  the  law  only  gives  to  that  court  jurisdiction  of  appeals 
from  final  decrees,  it  cannot  be  supposed  that  they  would 
have  felt  themselves  at  liberty  to  make. 

Assuming,  then,  that  the  decrees  of  this  court,  heretofore 
rendered,  are  to  be  deemed  '*  final,"  in  such  a  sense  as  that 
an  appeal  from  them  can  be  taken,^  and  that  the  surveyor- 
general,  under  the  thirteenth  section  of  the  act  of  1851,  may 
be  required  to  survey  them,  we  are  next  to  inquire  what  fur- 
ther jurisdiction  over  the  case  this  court  is,  by  the  opinion 
under  examination,  declared  to  possess. 

That  the  case  of  Fossat  was  remanded  in  order  that  a  sur- 
vey might  be  made,  and  a  decree  embodying  such  approved 
survey  entered,  is  clear. 

It  may  be  said,  however,  that  such  a  proceeding  is 
merely  decided  to  be  necessary  in  that  particular  case — 
and  that  it  should  not  be  taken  except  in  cases  precisely 
similar  to  that  of  Fossat,  viz.,  where  the  question  of  .boun- 
dary or  location  has  been  raised  and  decided  in  the  regu- 
lar course  of  the  suit,  and  where  the  .supreme  court  has 
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remanded  the  cause,  in  order  tbat  the  location  might  be 
fixed.  But  this  interpretation  of  the  opinion  is  inadmis- 
sible. 

It  has  already  been  shown  that  this  court  had  performed 
everj  duty  required  of  it  by  the  previous  decision  of  the  for- 
mer court,  and  that  the  cause  was  not  remanded  because 
this  court  had  failed  to  execute  the  previous  mandate  in  the 
case. 

That  the  supreme  court  have,  in  their  opinion,  laid  down 
principles  generally  applicable  to  all  cases,  I  thinks  is  evi- 
dent. 

In  the  first  place,  they  discuss  and  decide  the  point 
whether  this  court  has,  by  the  act  of  1851,  any  authority  to 
decide  questions  of  extent,  location,  and  boundary.  Such 
questions  they  declare  maybe  *' essential  in  determining 
the  validity  of  a  claim*' — and  the  power  to  decide  upon 
"validity"  involves  the  power  to  decide  upon  all  questions 
of  boundary. 

Secondly.  In  answer  to  the  objections  that  this  court  has 
no  means  to  ascertain  the  specific  boundaries  of  a  confirmed 
claim,  and  iio  power  to  enforce  the  execution  of  its  decree, 
the  supreme  court  decides  that  this  court  has  such  power, 
and  that  it  is  the  duty  of  the  surveyor  to  fulfil  the  decree 
of  the  court;  and  the  court  declares,  **  that  the  power  of 
the  district  court  over  the  cause  does  not  terminate  until  the 
issue  of  a  patent  conformably  to  its  decree." 

I  am  aware  that  in  a  previous  opinion,  delivered  in  the 
same  case  (20  How.  425),  the  same  court  declared  that  'Hhe 
jurisdiction  of  the  board  of  commissioners  in  the  first  in- 
stance, and  the  appellate  jurisdiction  of  the  courts  of  the 
United  States,  are  limited  to  the  making  of  decisions  on  the 
validity  of  the  claim  preliminary  to  its  location  and  survey 
by  the  sni^eyor-general  of  California,^  acting  under  the  laws 
of  the  United  States." 

No  mode  of  reconciling  this  declaration  with  any  construc- 
tion of.  the  last  decision  in  the  case  of  Fossat,  was  suggested 
at  the  bar  or  has  occurred  to  either  of  the  judges.  It  must, 
therefore,  be  treated  as  overruled  by  the  later  case. 
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As,  then,  ''  the  power  of  tbis  court  over  the  cause  does 
not  terminate  until  the  issue  of  a  patent  conformably  to  its 
decree,"  and  as  it  has  jurisdiction  to  determine  all  ques- 
tions of  extent,  location,  and  boundary  which  may  arise,  it 
is  the  duty  of  the  court  to  exert  this  power,  and  to  exer- 
cise the  jurisdiction  at  the  instance  of  a  suitor. 

I  therefore  thiuk,  that  in  all  cases  where  a  decree  of  con- 
firmation has  been  entered,  and  a  survey  under  it  has  been 
made,  on  which  a  patent  is  about  to  issue,  which  survey  is 
objected  to  as  eiToneous,  it  is  the  duty  of  the  court  to  direct 
the  survey  to  be  returned  to  it,  that  it  may  hear  and  deter- 
mine the  questions  of  location  and  boundary  which  may  be 
raised. 

In  coming  to  this  conclusion,  I  have  not  overlooked  the 
great  difficulties  of  reducing  it  to  practice. 

The  first  and  most  perplexing  question  is  that  of  parties. 
By  whom  can  objections  to  a  survey  be  made?  Every 
party  entitled  to  object  to  the  suiTey  must  have  a  right  to 
take  testimony  in  support  of  his  objection,  and  a  right  to 
appeal  from  the  decision  of  this  court  to  the  supreme  court. 

It  is,  therefore,  of  the  utmost  consequence  to  determine 
who  are  the  proper  parties  to  the  proceeding. 

At  first  blush,  the  answer  might  seem  obvious,  viz. :  That 
the  parties  to  a  proceeding  to  correct  a  survey,  are  only  the 
original  parties  to  the^suit,  viz.,  the  United  States  and  the 
claimant.  But  the  solution  of  the  difficulty  is  by  no  meanp 
so  easy  as  it  might  appear.  During  the  long  period  which 
has  elapsed  since  the  claims  were  first  filed  before  the 
board,  many  changes  of  interest  have  occurred.  Suppose, 
then,  that  the  original  claimant  has  parted  with  all  his  in- 
terest, or  it  has  been  sold  on  execution.  He  may  have  no 
motive  to  dispute  any  location,  however  erroneous — and  he 
may  not  be  disposed  to  allow  the  use  of  his  name  to  the 
present  owner.  Cannot  the  latter  be  heard  to  object  to  the 
location  of  what  has  become  his  exclusive  property  ?  Or 
suppose  that  the  original  claimant,  though  really  entitled  to 
only  two  leagues  to  be  taken  from  a  tract  the  boundaries  of 
which  contain  four  leagues,  has,  through  error  or  fraud, 
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sold  out  four  leagues  to  two  pnrcbasers — two  leases  to 
each.  He,  therefore,  has  ceased  to  have  any  interest  in 
the  controversy.  The  real  contest  is  between  the  pur- 
chasers, each  of  whom  desires  that  the  patent  may  cover 
the  land  conveyed  to  himself.  Is  neither  to  be  heard  ?  or 
only  he  who  has  the  good  fortnue  to  obtain  the  use  of  the 
name  of  the  original  claimant.  The  United  States  may 
have  no  objection  to  the  survey.  It  will,  therefore,  be 
confirmed,  unless  objected  to  on  the  part  of  the  claimant. 
Which  of  the  parties,  in  the  case  supposed,  has  the  right  to 
object  ?  If  both  have,  what  limits  can  be  assigned  to  the 
rights  of  intervention? — for  in  some  cases,  the  grantee 
may  have  sold  to  hundreds  of  purchasers. 

Again:  If  the  right  of  both  sub-grantees  to  be  heard  in 
the  case  supposed,  be  admitted,  ought  not  persons  so  imme-> 
diately  interested  in  the  result  of  the  inquiry  to  be  heard, 
notwithstanding  that  the  original  claimant  may  not  have 
sold  out  his  entire  interest?  The  part  retained  by  him  may 
be  so  situated  that  any  possible  location  of  the  claim  will 
include  it.  He  has,  therefore,  no  interest  to  object — on 
the  contrary,  he  desires  a  patent  to  issue  without  delay. 
But  the  purchasers  under  him  have  a  direct  and  vital  inter* 
est  in  obtaining  a  location  such  as  will  cover  the  tracts  con- 
veyed to  them  respectively.  Is  the  court  to  refuse  to  hear 
them? 

Again:  Grants,  in  most  instances,  have  as  one  or  more 
of  their  boundaries  the  lands  of  other  parties.  The  court, 
in  fixing  the  location  of  rancho  '' A,"  necessarily  determines 
one  of  the  boundaries  of  rancho ''  B,**  by  which  it  is  bounded. 
Ought  not  the  owner  of  the  latter  to  be  heard  to  show 
what  his  boundary  is?  If  he  is  not,  he  is  excluded  on  the 
ground  that  the  suit  as  to  the  boundaries  of  his  neighbor  de« 
termines  nothing  as  to  hia  rights.  The  result  might  thus 
be,  that  when  the  second  rancho  is  before  the  court  for  lo- 
cation, the  evidence  in  that  case  would  compel  it  to  adopt  a 
boundary  line  different  from  that  fixed  in  the  first  case. 

If  the  second  location  were  the  correct  one,  the  claimant 
in  the  first  case  would  lose  his  land.    It  would  then  be  too 
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late  to  extend  Lis  lines  in  another  direction  so  as  to  give 
him  the  quantity  mentioned  in  his  grant. 

But  the  boundaries  of  rancho  ''B,"  in  the  case  supposed^ 
may  involve  an  inquiry  into  the  true  location  and  bound- 
aries of  rancho  **0,"  and  several  other  circumjacent  tracts. 
How  then  can  the  court,  hearing  each  case  separately,  un- 
assisted by  topographical  maps,  and  unable,  except  in  rare 
instances,  to  visit  the  lands^  hope  to  arrive  at  any  satisfac- 
tory conclusion  ? 

Again:  Two  or  more  grants  are  often  made  within  the 
same  general  boundaries — an  original,  or  first  grant,  and 
one  or  more  sobranie  grants.  Ought  not  both  grantees  to 
be  heard,  that  the  court  may,  if  possible,  locate  each  of  the 
grants,  so  as  to  satisfy  the  just  claims  of  all  the  grantees? 

If  all  these  parties  have  the  right  to  appear,  take  testi- 
mony, and  to  appeal,  it  may  reasonably  be  apprehended 
that  the  litigation  upon  which  we  are  entering  will  be  far 
more  protracted  than  that  which  has  already  occurred  re- 
specting the  validity  of  the  claims. 

If  these  parties  are  excluded,  how  can  justico  be  done  ? 
When  we  consider  the  immense  interests  involved  in  the 
location  of  grants,  the  vague  and  indeterminate  character 
of  the  boundaries  mentioned  in  the  grants  and  delineated 
on  the  disenos,  the  opportunity  afforded  for  plausible  objec- 
tions to  any  location  which  can  be  made,  and  how  imprac- 
ticable it  is  for  a  court  to  learn  through  depositions  the 
natural  features  of  a  country  it  has  never  seen,  and  of  which 
no  topographical  map  is  exhibited,  and  therefore  how  diffi- 
cult it  will  be  for  it  to  render  any  decision  in  which  the  par- 
ties will  acquiesce,  or  which  will  be  satisfactory  to  itself,  it 
may  well  be  doubted  whether  the  evident  anticipation  of 
the  supreme  court  that  few  cases  will  re-appear  before  it  on 
appeal  will  be  realized. 

Before  dismissing  this  subject  a  further  observation  may 
be  made.  The  settlers  claiming  to  hold  under  the  United 
States  are  heard,  if  at  all,  through  the  district  attorney. 
In  many  cases  they  may  have  just  objections  to  a  location 
which  has  been  made  so  as  to  improperly  include  their 
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claims.  In  many  cases  they  may  object  to  any  location  in 
order  that  the  issue  of  a  patent  may  be  postponed,  and  that 
they  may  continue  to  enjoy  the  use  of  the  land. 

The  number  of  locations  to  be  passed  upon  may  be  some 
hundreds.  The  district  attorney,  like  the  court,  is  unac- 
quainted with  the  topography  of  the  country.  How  can  he 
determine,  when  objections  supported  by  affidavits  iire  pre- 
sented to  him,  which  he  ought  to  urge  in  the  name  of  the 
United  States,  and  which  he  ought  to  refuse  to  make,  as 
•vexatious  and  intended  for  delay  ?  May  he  not  be  driven 
to  adopt  the  rule  to  make  objections  which  seem  plausible 
and  are  supported  by  an  appearance  of  proofs?  In  such 
case  it  is  to  be  feared  that  the  jurisdiction  the  court  is 
about  to  exercise  may  be  as  often  the  means  of  delaying  in- 
definitely the  issue  of  a  patent  to  a  rightful  claimant,  and 
of  plunging  him  into  a  new  and  protracted  litigation,  as  of 
correcting  errors  of  the  surveyor-general  in  locating  chiims. 

For  these  reasons  I  would  gladly  have  declined  the  juris- 
diction I  am  urged  to  assume. 

*Under  the  recent  decision  of  the  supreme  court  I  have 
not  felt,  at  liberty  to  do  so. 

With  regard  to  the  particular  case  more  immediately 
under  consideration,  it  follows,  from  what  has  been  said, 
that  this  court  cannot  now  proceed  to  examine  the  survey 
which  has  been  made.  The  court,  as  already  stated,  re- 
gards the  decree  heretofore  made  as  final,  in  a  sense  to 
authorize  an  appeal  from  it,  or  a  survey  of  the  lands  as 
finally  confirmed.  It  is  not,  however,  exhaustive  of  its 
power  over  the  case,  for  that  does  not  terminate  until  the 
issue  of  a  patent.  The  court  does  not  therefore  proceed, 
as  of  course,  to  enter  a  decree  for  the  land  as  surveyed, 
which  would  be  necessary  if  the  decree  heretofore  made 
were  only  interlocutory. 

But  it  will  hear  objections  to  the  survey.  None  are  made 
in  this  case.  The  survey  originally  made  is  satisfactory  to 
the  parties  now  moving  to  bring  it  before  the  court.  That 
survey  has  been  disapproved  at  Washington  by  the  execu- 
tive officers  of  the  government,  and  a  new  one  directed  to 
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be  made.  When  that  shall  have  been  done,  the  parties 
now  moYing  may  make  their  objections  and  bring  the  ques- 
tions iuYolved  before  the  coart. 

Note. 

Since  the  foregoing  decision  was  rendered.  Judge  Hoffman  has  decided  (in 
the  case  of  The,  United  Slates  v,  John  Bidwdl,  claiming  the  Ranoho  **  Arroyo 
Chico")  upon  the  rights  of  settlers  with  respect  to  their  standing  in  court. 
Judge  Hoffman  says: 

"In  this  case,  as  in  all  other  cases,  all  persons  who  allege  that  any  of  the 
land  included  in  a  survey  of  a  rancho  is  public  land  of  the  United  States, 
must  urge  their  objections  in  the  name  of  the  United  States  and  through 
the  district  attorney.  To  that  officer  is  committed  the  duty  of  seeing  that 
no  public  land  is  improperly  embraced  within  a  survey  of  a  private  claim. 
When  he  has  no  objections  to  interpose,  the  settler  cannot  he  permitted  to 
intervene  in  the  proceeding.  When  he  settled  upon  that  land,  and,  notwith- 
standing that  it  was  cUimed  under  a  Mexican  title,  chose  to  assume  it  to  be 
public  land,  he  was  aware  that  the  United  States  would  assert  her  rights 
through  her  proper  officers,  and  that  the  judgment  of  the  courts,  declaring 
that  tlie  land  was  not  public  but  private  land,  would  be  final  and  conclusive 
on  the  rights  of  the  United  States  and  all  claiming  under  them. 

'*  When,  therefore,  the  United  States,  through  her  officers,  admits  that  the 
survey  ia  properly  made,  or  declines  to  make  objections  to  it,  no  settler  can 
be  heard  to  contest  it." 


United  States  v.  M.  C.  V.  De  Rodriguez  et  al. 

DiSTBIOT  COUBT,  NORTHEBN  DISTRICT  OF   CALIFORNIA. 

November  26,  1864. 

By  the  Conrt,  Hoffman,  J.  This  case  comes  np  on  ex- 
ceptions to  the  official  survey  filed  on  the  part  of  the  United 
States  and  of  the  neighboring  rancheros.  To  understand 
correctly  the  question  raised,  a  brief  review  of  the  proceed- 
ings to  obtain  the  grant,  and  those  which  resulted  in  the 
confirmation,  is  necessary. 

The  original  petition  of  Buelna  asked  for  Ihe  place  called 
San  Francisquito,  ''  to  the  extent  of  eight  suertes  of  two 
hundred  varas  square  each,  making  sixteen  hundred,  ac- 
cording to  the  reglamento  of  colonization."  The  language 
of  the  decree  of  concession,  and  of  the  grant,  is  somewhat 
involved;  but  the  land  is  clearly  enough  described,  as  eight 
snertes  of  two  hundred  varas  each,  including  the  land  lying 
between  the  Chemisal  and  the  San  Francisquito  creek,  and 
extending  from  the  upper  crossing  of  the  road  leading  to  the 
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sierra  to  the  road  leading  from  Santa  Clara  to  Sau  Fran- 
cisco, known  as  the  middle  road. 

The  third  condition  describes  the  land  granted  as  of  the 
extent  of  two  thirds  of  a  leagae,  a  little  more  or  less.  On 
the  diseho  attached  to  the  eapediente,  the  boundaries  men- 
tioned in  the  grant  are  clearly  exhibited.  On  the  north  is 
the  brook;  ranning  parallel  with  it,  and  at  a  short  distance 
to  the  south,  is  the  Ohemisal.  On  the  west  is  the  road  to 
the  sierra,  which  crosses  the  brook,  and  on  the  east  is  the 
middle  road.  It  wonld  seem,  however,  that  the  grant  was 
not  intended  to  extend  as  far  as  this  road,  for  a  little  to  the 
west  of  it  a  line  is  drawn  from  the  Ohemisal  to  the  brook 
marked  *' raya,"  indicating  that  it  is  the  eastern  boundary 
of  the  tract.  On  the  corner  of  the  diaem  is  a  note,  stating 
that  the  land  is  of  the  extent  of  eight  suertes. 

I  have  been  unable  to  understand  the  meining  of  the 
clause  in  the  third  condition,  stating  the  land  to  be  of  the 
extend  of  two  thirds  of  a  league.  If  the  eight  suertes 
asked  for  were  to  be  each  two  hundred  varas  square,  the 
total  area  of  the  tract  would  be  three  hundred  and  twenty 
thousand  square  varas.  A  square  league  is  five  thousand 
varas  square,  and  its  area  is  twenty-five  millions  of  varas. 

Parol  testimony  was  taken  before  the  board  of  laud  com- 
missioners to  show  that  a  juridical  possession  was  given  of 
the  land  by  metes  and  bonds.  No  record  of  the  act  of  pos- 
session was  produced,  but  the  board  confirmed  the  claim 
according  to  the  juridical  possession,  as  sworn  to  by  the 
witnesses.  Its  decree  sets  forth  particularly  the  bounda- 
ries of  the  tract,  and  states  the  extent  of  land  confirmed 
to  be  ''  two  thirds  of  a  league,  a  little  more  or  less."  This 
decree  was  affirmed  on  appeal  to  this  court,  the  United 
States  offering  no  opposition.  The  tract  thus  described 
extends  to  a  considerable  distance  to  the  south  of  the 
Ohemisal,  between  which  and  the  San  Francisquito  creek 
both  the  decree  of  concession  and  the  grant  describe  the 
land  as  situated.  It  also  extends  to  the  eastward  beyond 
th$  line  marked  ''  raya,'*  which  the  diseho  designates  as  a 
boundaiy  in  that  direction.  In  the  official  survey,  the  calls 
of  the  decree  seem  to  have  been  wholly  disregarded,  as  also 
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the  indications  of  tbemap,  which  the  claimants  themselves 
presented  to  the  board  as  a  correct  survey  of  the  tract  of 
which  judicial  possession  was  given.  The  most  that  the 
claimants  can  ask  for,  is  that  the  bonndaries  called  for  in 
the  decree  be  followed.  I  cannot  perceive,  therefore,  how 
the  official  survey  can  be  sustained. 

It  is  objected,  however,  on  the  part  of  the  owners  of  the 
adjoining  rancbo,  confirmed  to  the  heirs  of  Mesa,  that  the 
dividing  line  between  the  ranches  has  already  been  fixed  in 
a  proceeding  to  which  the  present  claimant  was  a  party,  and 
that  that  line  must  be  adopted  in  fixing  the  boundaries  of 
the  claimants'  land,  notwithstanding  that  it  is  a  different 
line  from  that  described  in  his  decree  of  confirmation.  It 
appears  that  when  the  Mesa  rancho  was  surveyed,  objec- 
tions to  the  survey  were  filed,  and  the  proceedings  required 
by  the  act  of  1860  were  taken.  The  owners  of  the  Bo« 
drignez  rancho  intervened,  and  were  heard;  and  the  court, 
after  due  deliberation,  located  the  Mesa  rancho  as  appeared 
to  be  just  under  the  decree  of  confirmation  and  the  evidence 
in  the  case. 

On  the  part  of  the  owners  of  the  Mesa  rancho,  it  is  con- 
tended that  the  location  of  the  common  boundary  between 
the  ranches  has  thus  become  res  affjwHccUa,  not  only  as 
against  the  United  States,  but  as  against  the  owners  of  the 
Bodriguez  rancho,  who  were  parties  to  the  proceeding,  and 
who  might  have  appealed  if  dissatisfied  with  the  decree; 
that  the  object  and  effect  of  the  proceedings  under  the  law 
of  1860  were  to  settle  disputes  of  this  nature  between  con- 
tiguous proprietors;  and  that,  inasmuch  as  the  Mesa  rancho 
has  been  finally  located,  the  Kodriguez  rancho  cannot  be 
made  to  include  a  part  of  the  same  land,  unless  overlapping 
patents  be  issued,  which  is  never  done  by  the  United  States. 

On  the  part  of  the  present  claimants,  it  is  urged  that  the 
final  decree  obtained  by  them  gives  a  definite  location  to 
their  land;  that  it  describes  the  boundaries  clearly  and 
specifically;  that  it  in  terms  adopts  the  judicial  measure- 
ment testified  to  in  the  cause;  that  their  rights  are  thus 
fixed  and  determined  by  the  decree;  and  that  the  power  of 
the  court,  under  the  act  of  1860,  is  limited  to  an  inquiry. 
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whether  the  survey  is  in  accordance  wit^  the  terms  of  the 
decree. 

It  is  also  urged  that  the  iuterreDtion  in  the  case  of  Mesa 
had  for  its  object  to  prevent  the  boundaries  of  that  rancho 
from  being  so  fixed  as  to  include  any  portion  of  the  land 
already  confirmed  to  the  claimants,  and  thus  to  avoid  future 
dispute  and  litigation;  that  although  this  object  was  not  at- 
tained, yet  that  their  own  rights  under  their  decree  were  not 
waived  by  them;  that  the  adjudication  in  that  suit  only  fixed 
the  boundaries  of  the  Mesa  rancho — it  did  not,  and  could 
not,  affect  the  boundaries  of  the  Bodriguez  rancho,  already 
established  by  the  decree  of  confirmation,  and  which  was 
not  then  before  the  court;  and  that  they  are  now  entitled  to 
have  their  land  surveyed  as  described  in  their  final  decree 
of  confirmation,  notwithstanding  that  they  include  lands 
already  embraced  in  the  Mesa  survey. 

It  will  be  perceived  that  the  question  thus  presented  is 
difficult  and  important. 

Since  the  argument  of  this  cause,  the  opinion  of  the  su- 
preme court,  in  the  case  of  Fossat  v.  The  United  States,  has 
been  received.  Before  proceeding  to  inquire  how  far  the 
decision  in  that  case  disposes  of  the  questions  raised  in 
the  case  at  bar,  I  deem  it  due  to  myself  to  correct  some 
misapprehensions,  as  to  matters  of  fact,  into  which  both 
the  counsel  who  argued  the  cause  and  the  supreme  court 
appear  to  have  fallen. 

The  opinion,  after  detailing  the  previous  history  of  the 
cause  up  to  the  time  when  the  survey  was  ordered  into  this 
court,  under  the  provisions  of  the  act  of  1860,  states  that 
the  district  court  entered  an  order  reforming  the  survey  as 
to  the  eastern  line. 

'*  This  direction,"  the  court  observes,  "  not  only  reformed 
the  survey  of  the  tract,  as  made  by  the  surveyor-general, 
but  reformed  the  decree  itself  of  the  court,  entered  on  the 
eighteenth  of  October,  1858,  in  pursuance  of  which  the 
survey  had  been  made.  The  court  assumed  that  the  sur- 
vey and  location  of  the  tract  were  not  to  be  governed  by 
the  decree,  but  on  the  contrary,  that  it  was  open  to  the 
court  to  revise,  alter,  and  change  it  at  discretion,  and  to  re- 
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■  « 

quire  the  surveyor-general  to  conform  Lis  survey  and  loca- 
tion to  any  new  or  amended  decree — for  certainly  if  it  was 
competent  to  change  the  eastern  line  from  that  settled  iu 
the  decree,  it  was  equally  competent  for  it  to  change  every 
other  line  or  boundary  as  there  described  and  fixed." 

"Now  it  must  be  remembered  that  this  decree  of  the  dis- 
trict court,  designating  with  great  exactness  this  eastern 
line — with  such  exactness  that  the  surveyor-general  had  no 
diflSculty  in  its  location — was  entered  in  pursuance  of  and 
in  accordance  with  the  mandate  of  this  court,  and  by  which 
thai  court  tvaa  instructed^  at  iJie  time  of  the  dismissal  of  (he  ap- 
peal, that  the  three  external  lines  declared  in  it  were  in  conform- 
ity loith  the  opinion  of  this  conrt,  and  that  the*  other  line — 
the  north  line — only  remained  to  be  completed  by  a  survey 
to  be  made,  and  that  this  line  was  to  be  governed  by  quan- 
tity, which  quantity  had  been  previously  determined.." 

"This  radical  change,  therefore,  of  the  eastern  line  of  the 
tract,  involves  something  more  than  a  change  by  the  court  of  its 
own  decree;  it  is  the  cliange  of  a  decree,  entered  in  conformity 
with  the  mandate  of  this  court J*^ 

If  it  be  true,  as  here  stated;  that  a  subordinate  judge  has 
not  only  radically  changed  his  own  decree,  without  color  of 
authority,  but  that  the  decree  so  changed  was  one  "  in  con- 
formity with  the  opinion"  of  the  superior  tribunal,  his 
action  would  deserve  stronger  language  of  censure  than  the 
supreme  court  has  used. 

I  shall  show,  however: 

1.  That  no  decision  as  to  the  eastern  line  of  the  Fossat 
claim  was  ever  made  by  this  court  until  its  last  decree  in 
the  proceedings  had  under  the  act  of  1860;  that  the  ques- 
tions in  regard  to  the  location  of  that  line  were  never  until 
then  argued  or  submitted  to  the  decision  of  the  court;  and 
further,  that  under  the  rulings  of  the  supreme  court,  this 
court  had,  prior  to  the  act  of  1860,  no  jurisdiction  to  locate 
and  establish  that  line. 

2.  That  this  court  had  no  reason  to  suspect  that,  any 
supposed  decision  with  regard  to  that  line  had  .ever  been  af- 
firmed, or  in  any  way  passed  upon  by  the  supreme  court; 
that  when  the  location  of  the  eastern  line  was,  in  a  pro- 
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ceeding  taken  under  ike  act  of  1860,  for  the  first  time  sob- 
mitted  to  tbis  coart|  it  was  not  suggested  by  any  of  the 
counsel  that  the  supreme  court  had  affirmed,  or  expressed 
any  opinion  whatever  upon,  the  correctness  of  the  location 
of  even  the  southern  line,  which  had  been  argued  and  de-i 
cided  by  this  court,  still  less  upon  the  location  of  the  east- 
ern Hue,  which  hud  not  been  argued,  and  which,  it  was 
universally  conceded,  could  not  be  determined  in  a  proceed- 
ing to  which  the  adjoining  owner  was  not  a  party. 

3.  That  even  if  the  location  of  the  eastern  line  had 
been  determined  by  this  court,  and  if  that  determination 
had  been  affirmed  by  the  supreme  court,  there  were  good 
reasons  for  believing  that,  under  the  act  of  1860,  it  was  the 
duty  of  the  court,  on  the  intervention  of  Berreyesa,  then 
for  the  first  time  heard  in  the  cause,  to  determine  the  line 
according  to  justice  and  right,  and  irrespective  of  any  dcr 
cree  obtained  by  either  party  in  a  proceeding  between  him- 
self and  the  United  States. 

I.  By  the  act  of  March  3, 1851,  the  board  of  commission- 
ers and  the  courts  on  appeal  were  empowered  to  decide 
only  upon  *^the  validity''  of  land  claims.  This  act  differed 
from  the  laws  of  1824  and  1828,  in  withholding  the  power, 
conferred  by  those  acts  on  the  courts,  of  deciding  ''all 
matters  relative  to  the  extent,  locality,  and  boundaries'"  of 
the  claims.  The  controversy  was  strictly  limited  to  the 
United  States  and  the  claimants,  and  third  peraons  were 
not  permitted  to  intervene.  But  the  law  provided  that 
their  rights  should  not  be  affected  by  the  decrees  or  patents 
under  them.  The  duty  of  locating  finally  confirmed  land 
claims  was  confided  to  the  surveyor-general;  and  with  re- 
spect to  interfering  or  confiicting  claims,  he  was  authorized 
to  decide  in  the  first  instance,  leaving  to  the  parties  iuter- 
ested  the  right  of  recourse  to  the  ordinary  tribunals. 

That  such  was  the  true  construction  and  effect  of  the  law, 
was  explicitly  decided  by  the  supreme  court.  In  Vniied Slates 
V.  Foosat,  certain  adversary  claimants  had  been  permitted  to 
appear,  and  adduce  evidence  in  the  name  of  the  United  States. 

The  supreme  court  snys: 

*'^'  '    "  -*  opinion  of  the  court  that  the  intervention  of 
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adyersarj  duimants,  in  the  suit  of  a  petitioner  under  the  aot 
of  1851,  for  the  confirmation  of  his  claim  to  laud  in  Cali- 
fornia, is  a  practice  not  to  be  encouraged.  The  board  of 
commissioners  was  instituted  by  congress  to  obtain  a  prompt 
decision  on  the  validity  of  private  land  claims,  to  enable 
the  government  to  distinguish  the  public  laud  from  that 
which  had  been  severed  from  the  public  domain  by  Mexico. 
And  that  it  might  fulfil  the  obligation  assumed  at  the  time 
of  the  cession  of  California,  to  secure  and  protect  the  prop- 
erty of  its  inhabitants. 

"The  jurisdiction  of  the  board  of  commissioners  in  the 
first  instance,  and  the  appellate  jurisdiction  of  the  courts  of 
the  United  States,  is  limited  to  the  making  of  decmons  on  the 
valuUty  of  the  claim,  preliminary  to  its  locaJLion  and  survey  by 
the  Surveyor-general  of  Galifornia,  acting  under  the  laws  of 
the  United  States.  This  officer  is  required  to  survey  and 
furnish  plats  of  the  claim  that  may  be  confirmed. 

"In  reference  to  interfering  or'  conflicting  claims^  he  is  axA* 
ihorizedU)  decide  by  adopting  the  lines  agreed  to  by  the  claim- 
ants, and  in  the  absence  of  an  agreement  to  follow  the  rules 
of  justice. 

'*The  acts  of  congress  provide  that  neither  the  decisions 
of  the  commissioners,  nor  of  the  district  or  supreme  courts, 
nor  of  the  surveyor-general,  shall  preclude  a  legal  investi- 
gation and  decision  by  the  proper  judicial  tribunal  between 
parties  having  such  interfering  claims,  *  *  *  and  a 
patent  under  the  act  is  only  conclusive  between  the  United 
States  and  the  claimant,  and  does  not  affect  third  parties. 
(9  Stat.  631;  4  Stat.  492.)  The  language  and  policy  of 
these  enactments  limit  a  controversy  Wee  the  present  to  tlie 
United  Slates  and  the  claimants:*    (20  How.  425.) 

This  decision,  though  made  subsequently  to  the  first  de- 
cree of  this  court,  in  the  Fossat  case,  merely  affirmed  the 
correctness  of  the  construction  previously  given  by  the  board, 
the  court,  and  the  bar,  to  the  provisions  of  the  statute. 

When,  therefore,  the  case  of  Fossat  was  presented,  it  was 
contended  by  the  district  attorney  that  the  court  had  no  au- 
thority whatever  to  fix  any  of  the  boundaries  of  the  tract, 
not  even  those  between  it  and  the  public  land,  but  that  all 
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questions  of  boundary  and  location  must  be  determined  bj 
tbe  surveyor-general.  It  was  considered,  however,  by  the 
court  that  an  inquiry  into  the  validity  of  a  claim  necessarily 
involved,  to  a  certain  extent,  inquiries  into  its  location  and 
extent,  and  that  when  a  question  arose  between  the  United 
States  and  the  claimant,  as  to  the  identity  of  a  natural  object 
called  for  in  the  grant,  and  which  formed  the  boundary  be- 
tween the  land  granted  and  the  public  laud,  it  was  the  duty 
of  the  court  to  hear  and  determine  the  dispute.  The  cor- 
rectness of  this  view  was  explicitly  affirmed  at  a  subsequent 
stage  of  the  cause  by  the  supreme  court.  {United  States  v. 
Foasat,  21  How.  449.) 

But,  with  regard  to  the  dividing  lines  between  the  claim- 
ant and  a  neighbor,  when  the  controversy  related  to  lands 
admitted  to  belong  to  one  or  the  other,  and  therefore  private, 
it  was  universally  conceded  that  the  court  had  no  jurisdic- 
tion to  determine  it,  especially  as  the  adjoining  owner  had 
no  right  to  intervene  in  the  suit,  and  no  decision  of  the  dis- 
puted boundary  could  affect  his  rights.  The  evidence  and 
arguments  in  the  cause  were,  therefore,  exclnsively  directed 
to  the  question  raised  with  regard  to  the  southern  boundary. 

The  location  of  the  eastern  line  was  not  disputed  or  dis- 
cussed, nor  was  any  question  respecting  it  submitted  to  the 
court.  So  far  as  the  record  disclosed,  there  was  nothing  to 
show  that  the  location  of  that  line  was  in  controversy. 

The  court  was  aware,  however,  that  with  regard  to  that 
line  a  dispute  in  fact  existed.  This  dispute  was  understood 
to  arise  from  a  supposed  repugnancy  between  the  description 
of  the  line  contained  in  the  grants  and  the  delineation  of  it 
on  the  diseTlo  of  Berreyesa. 

The  decree  of  the  court,  therefore,  after  determining  the 
southern  boundary,  describes  the  eastern  line  in  the  language 
of  the  grants,  but  it  specially  refers  to  and  adopts  the  dotted 
line  marked  on  the  diseflo  of  Berreyesa  as  indicating  the 
boundary  between  the  ranchos.  And  it  was  supposed  that 
by  these  means  all  questions  between  the  claimants,  under 
Larios  and  Berreyesa,  would  be  left  open  and  undecided. 
Such,  even  yet,  appears  to  me  to  be  the  fair  construction  of 
the  decree. 
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The  case  having  been  appealed,  the  decree  of  this  court 
was  reversed  on  points  hereafter  to  be  referred  to,  and  the 
cause  was  remanded  to  this  court  with  instructions  ''  to  de- 
clare the  three  external  boundaries  designated  in  the  grant, 
from  the  evidence  on  file  and  additional  evidence  to  be 
taken."  Jt  is  in  the  opinion  then  delivered  by  the  supreme 
court,  that  the  declarations  above  cited,  with  regard  to  the 
jurisdiction  of  the  court  and  the  determination  by  the  sur- 
veyor-general of  lines  between  conflicting  and  interfering 
claims,  are  found.  Any  doubt  which  this  court  might  have 
entertained  as  to  its  authority  to  determine,  in  the  absence 
of  Berreyesa,  the  disputed  line  between  the  ranchos,  was  dis- 
sipated by  the  very  explicit  language  of  the  supreme  court. 

On  the  return  of  the  cause,  further,  evidence  was  taken, 
and  counsel  were  heard.  The  location  of  the  eastern  line 
was,  as  before,  not  debated,  and  the  arguments  related 
solely  to  the  location  of  the  southern  line.  The  court,  in 
its  decree,  reaffirmed  its  previous  decision  with  regard  to 
that  line.  The  eastern  line  was  described  as  before,  in  the 
language  of  the  grants,  and  the  dotted  line  on  the  diaeho 
was  again  carefully  referred  to  and  adopted,  as  indicating 
the  boundary  between  the  ranchos.  An  appeal  having  been 
taken  from  this  decree,  it  was  held  by  the  supreme  court 
that  the  decree  was  interlocuiory,  and  not  Jinal;  that  the 
northern  line,  which  was  merely  described  as  a  line  to  be 
run  for  quantity,  should  have  been  fixed  upon  the  ground 
by  a  survey.     The  appeal  was  therefore  dismissed. 

The  cause  having  been  remanded  to  this  court,  no  further 
proceedings  in  it  were  had  until  after  the  passage  of  the  act 
of  1860,  when  the  counsel  for  the  claimant  moved  for  and  ob- 
tained an  order  directing  the  surveyor  to  survey  the  tract, 
and  to  give  notice  according  to  the  provisions  of  that  act, 
of  the  approval  of  the  plat  and  survey.  This  was  done,  and 
the  survey  was  ordered  into  court  on  the  application  of  the 
Berreyesas,  who  thus  for  the  first  time  became  parties  to 
the  cause.  Their  own  rancho  had  also  been  surveyed,  and 
the  same  dividing  line  adopted  by  the  surveyor  as  in  the 
Fossat  survey.  This  survey  was  also  on  their  application 
ordered  into  court,  and  the  Quicksilver  Mining  Company^ 
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claimiog  under  Larios,  and  the  New  Almaden  Company^  in- 
tervened and  became  parties  to  the  proceeding.  All  parties 
being  tlms  before  the  court,  eyidence  was  taken  and  argn* 
inent  heard  relative  to  the  location  of  the  eastern  line.  The 
location  of  that  line  was  then  for  the  first  time  decided  by 
the  court. 

It  was  not  suggested  by  any  of  the  counsel  that  this  ques- 
tion had  ever  before  been  submitted  to  or  passed  upon  by 
the  court.  They  knew  the  fact  to  be  otherwise.  Nor  was 
it  contended  that  the  language  of  any  previous  decree  in 
the  suit  of  FoBsai  v.  The  UnUed  StcUea  imported  a  decision 
of  the  question.  It  was  not,  to  my  recollection,  hinted  by 
any  one,  nor  did  the  idea  occur  to  the  court,  that  any  decis- 
ion of  this  court  supposed  to  determine  that  line  had  iu 
any  way  been  affirmed,  or  even  considered,  by  the  supreme 
court.  The  question  was  on  all  sides  treated  as  still  open 
and  undecided,  and  this  court  proceeded  to  determine  it, 
without  the  remotest  suspicion  that  its  action  was  irregular 
or  unauthorized.  Its  determination,  though  then  for  the 
first  time  judicially  declared,  was  in  accordance  with  the 
opinion  it  had  entertained  from  the  time  when,  in  an  eject- 
ment suit  brought  long  before  in  the  circuit  court,  the 
counsel  for  the  New  Almaden  Company  had  contended  for 
the  location  of  the  eastern  line  as  claimed  by  the  represen- 
tatives of  Larios. 

That  opinion  has  been  adjudged  by  the  supreme  court  to 
be  erroneous;  but  as  this  court  has  been  supposed  to  have 
iiot  only  departed  from  its  decrees,  but  to  have  changed  its 
opinions,  I  shall  be  pardoned,  I  trust,  for  stating,  M^ith  all 
deference  to  the  superior  judgment  of  the  appellate  tri- 
bunal, that  notwithstauding  all  that  has  been  said,  I  am 
still  unable  to  discover  the  error  of  the  final  decision  of 
this  court  by  which  the  line  between  {he  ranchos  was  de- 
termined. I  believe  that  the  history  and  nature  of  the  dis- 
pute between  the  grantees — their  evident  and  necessary  ob- 
ject in  fixing  upon  the  line,  and,  above  all,  the  plain  and 
palpable  delineation  of  it  upon  the  diseflo,  unmistakably 
show  the  intention  and  understanding  of  the  parties.  That 
to  this  evidence,  the  words  of  the  grants,  which  are  veiy 
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obscure,  and  which  were  intended  to  describe  a  line  al- 
ready agreed  upon  by  the  parties,  and  delineated  on  the 
dUeiio  as  a  substitute  for  an  actual  marking  on  the  ground, 
ought  to  yield;  that  to  carry  out  the  principal  and  control- 
ling intention  of  the  parties^  either  the  call  in  the  grauta 
for  the  "  falda,"  or  that  for  **  a  straight  line,"  must  be  sac- 
rificed— which  of  them,  was  practically  immaterial,  for  they 
were  both  of  equal  dignity;  but  both  were,  in  my  judgment, 
subordinate  to  the  mute  but  visible  call  of  the  disefiOy  which 
showed  how  the  line  was  to  be  drawn,  where  it  was  to  strike 
the  sierra,  and  how  the  valley  was  to  be  divided  between 
the  disputants. 

On  these  grounds  I  believe  that  Castillero,  who  denounced 
the  mine,  Pico  the  alcalde,  Berreyesa  himself,  and,  so  fur 
as  we  know,  the  neighbors  and  contemporaneous  inhabit- 
ants of  the  country,  were  not  all  mistaken,  when  without 
doubt  or  dispute  they  asserted  the  recently  discovered 
quicksilver  mine  to  be** on  the  lands  of  the  retired  ser- 
geant Jos6  Beyes  Berreyesa." 

But  whatever  may  be  thought  of  the  correctness  of  these 
views,  it  is  certain  that  the  locution  of  the  eastern  line  was 
never  adjudicated  by  this  court  until  its  last  decree  was 
made — and  that  in  that  adjudication,  whether  erroneous  or 
not,  it  did  not  revise,  or  change,  or  alter,  as  has  been  sup- 
posed by  the  supreme  court,  any  previous  decision  of  its 
own,  with  respect  to  the  location  of  that  line. 

n.  I  shall  now  show  that  this  court  had  no  reason  to 
suspect  that  any  decree  supposed  to  determine  that  line  had 
ever  been  affirmed  by,  or  declared  to  be  in  conformity  with, 
**the  opinion  of  the  supreme  court.'* 

The  first  decree  of  this  court  confirmed  the  title  of  the 
claimant  to-  the  westerly  portion  of  the  valley  described  in 
his  petition  as  the  Canada  de  los  Gapitancillos. 

This  valley  is  on  the  north  and  south  bounded  by  parallel 
ranges  of  hills,  and  the  tract  confirmed  was  limited  on  the 
west  by  the  Arroyo  Seco,  and  on  the  east  by  the  line  agreed 
on  between  Larios  and  Berreyesa,  the  latter  of  whom  had 
obtained  a  grant  for  the  easterly  portion  of  the  valley. 

The  third  condition  of  the  grant  declared  the  land  to  be 
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of  the  '*  extent  of  one  square  leagne,  a  little  more  or  less 
{poco  mas  6  menoB)^  as  explained  by  the  map  accompanying 
the  eapedienie.'' 

In  the  grant,  only  three  bonndaries  were  mentioned,  viz. : 
the  southern,  the  western,  and  the  eastern.  But  the  disefio 
to  which  the  grant  referred  plainly  represented  the  range  of 
hills  which  formed  the  northern  limit  of  the  valley,  while 
the  designation  in  the  petition  of  the  land  solicited  as  the 
valley  of  the  Cajpitancillos  and  the  situation  of  the  petition- 
er's house,  seemed  to  indicate  unmistakably  that  the  tract 
asked  for  and  granted  was  the  Canada  or  yalley  extending 
from  the  Arroyo  Seco  on  the  west  to  the  land  of  Berreyesa 
on  the  east. 

On  the  argument,  the  only  disputed  boundary  was  the 
southern.  It  was  claimed  by  the  United  States  and  the 
counsel  for  the  New  Almaden  Company,  that  the  *' sierra" 
called  for  in  the  grant  was  the  base  of  a  range  of  foot-hills, 
or  "  lomas  hajas;''  while  the  claimant  contended,  that  by  that 
term  the  chain  of  high  mountains  behind  and  parallel  to 
the  "iewwtw"  was  evidently  referred  to. 

The  court  adopted  the  latter  view. 

There  was,  therefore,  confirmed  to  the  claimant  the  valley 
lying  between  the  sierra  on  the  south  and  the  pueblo  hills 
on  the  north-*-and  extending  from  the  Arroyo  Seco  to  the 
agreed  line  of  division  between  the  ranchos.  Its  extent  was, 
as  the  grant  declared,  a  little  more  than  one  square  league; 
b.ufc  how  much  more  could  not  be  ascertained  until  the  dis« 
pute  with  Berreyesa,  in  regard  to  the  dividing  line,  should 
be  finally  settled. 

This  decree  was  reversed  by  the  supreme  court  on  appeal. 
It  was  held  by  that  court,  that,  as  only  three  boundaries 
were  mentioned  in  the  grant,  there  '*  was  no  other  criterion 
for  determining  the  fourth,  or  northern  boundary,  than  the 
limitation  of  the  quantity  as  expressed  in  the  third  condi« 
tion."  The  words  "poco  mas  6  menos^'  were  rejected,  as 
*'  having  no  meaning  in  a  system  of  survey  and  location  like 
that  of  the  United  States,"  and  the  court  observed:  "If  the 
Umitation  of  the  quantity  had  not  been  so  explicitly  declared,  it 
might  have  been  proper  to  refer  to  the  petition  and  diaeno, 
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or  to  bave  inquired  if  tbe  name  '  Oapitancillos'  had  any  sig- 
nificance as  connected  with  the  limits  of  tbe  tract.** 

The  grant  to  Larios  was  therefore  declared  to  be  "for 
one  league  of  land,  to  be  taken  within  the  southern,  west- 
ern, and  eastern  boundaries  designated  therein,  and  to  be 
located  at  tbe  election  of  the  grantee,  or  bis  assigns,  under 
the  restrictions  established  for  the  location  and  survey  of 
private  land  claims  in  Oalifornia  by  the  executive  depart- 
ment of  this  government. 

The  district  court  was  directed  "to  declare  the  external 
boundaries  dndgnoUedin  ilie  grant,  from  the  evidence  on  file, 
and  such  oilier  evidence  as  may  be  produced  before  ilJ*^  (20 
How.  427.) 

It  will  not,  I  presume,  be  contended  that  this  opinion,  or 
the  mandate  in  pursuance  of  it,  in  any  respect  constitated 
an  affirmance  of  the  decision  of  this  court  with  regard  to 
boundaries. 

The  location  of  the  southern  boundary,  which  was  the 
principal  question  discussed  in  the  court  below,  is  not  al- 
luded to;  no  intimation  is  given  whether,  in  the  opinion  of 
the  supreme  court,  the  ''  sierra**  mentioned  in  the  grant 
was  the  range  of  low  hills  or  the  mountain  chain  behind 
it,  and  the  cause  is  remanded,  with  directions  to  this 
court  to  declare  the  three  boandaries  mentioned  in  the 
grant  from  the  evidence  on  file,  and  eueh  other  evidence  as 
may  be  produced,  clearly  showing  that  the  supreme  court  in- 
tended to  keep  the  question  as  to  the  location  of  those 
boundaries  open  and  undecided,  and  that  they  supposed  it 
miglit  be  elucidated  by  further  testimony. 

On  the  return  of  the  cause,  further  testimony  was  taken, 
and  the  location  of  the  southern  boundary  reargued.  This 
eourt  reaffirmed  its  previous  judgment  with  respect  to  that 
line,  and  after  describing,  as  has  been  stated^  the  eastern 
line  in  the  language  of  the  grants,  with  a  reference  to  and 
adoption  of  the  dotted  line  on  the  Berreyesa  dieeho,  di- 
rected, in  the  very  language  of  the  supreme  court,  the 
northern  line  to  be  run  for  quantity  *'  at  th«  election  of  the 
grantee  or  his  assigns,  under  the  restrictions  established  for 
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the  location  and  sarvej  of  private  land  claims  in  California 
bj  the  execative  department  of  this  goyernment." 

It  is  evident  that  no  more  precise  decree  could  have  been 
made  without  an  actual  survey,  which  it  had  not,  up  to  that 
time,  been  supposed  this  court  had  power  to  order,  not 
could  a  final  survey  have  bt^en  made  at  that  stage  of  the 
cause,  for  the  northern  line  being  reqaired  to  be  run  for 
quantity,  it  obviously  could  not  be  run  until  all  the  other 
lines  were  established,  and  no  establishment  of  the  eastern 
line  or  disputed  boundary  between  Larios  and  Berreyesa 
could  be  made  in  a  proceeding  wherein,  by  the  express  de- 
cision of  the  supreme  court,  the  latter  was  not  permitted  to 
intervene,  and  the  decree  in  which  could  have  no  effect  upon 
his  rights. 

It  will  also  be  observed  that  the  refusal  of  the  supreme 
court  to  recognize  the  natural  bouudaiy  of  the  valley  on  the 
north,  as  the  northern  limit  of  the  tract,  and  the  direction 
to  this  court  to  locate  the  league  **  within**  the  three  other 
boundaries,  and  to  run  the  northern  line  for  quantity  at  the 
election  of  the  grantee,  necessarily  compelled  this  court  to 
locate  the  grant,  in  great  part»  among  the  hills  toward  the 
south. 

If,  then,  there  be  in  the  final  survey  the  anomaly  of  locat- 
ing a  grant  for  a  valley  among  the  mountains,  excluding  the 
valley  solicited,  it  has  been  the  direct  and  inevitable  result 
of  the  instructions  given  to  this  court  by  its  superior. 

From  the  second  decree  of  this  court,  an  appeal  was  again 
taken,  and  a  decision  as  to  the  disputed  southern  line  was 
on  all  hands  confidently  expected. 

That  expectation  was  not  fulfilled.  When  the  cause  came 
up,  a  doubt  was  suggested  by  the  chief  jnstice,  '^whether 
there  had  been  a  final  decision  by  the  district  court  under 
the  mandate,  and  whether  the  appeal  ought  not  to  be  dis- 
missed on  that  ground.'* 

On  this  suggestion  a  motion  to  dismiss  was  made  and  ar- 
gued. 

The  merits  of  the  case  do  not  appear  to  have  been  alluded 
to  in  the  argument  of  counsel.  They  certainly  are  not  re- 
ferred to  in  the  opinion  of  the  court. 
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It  was  decided  that  the  decree  appealed  from  was  not  a 
final  decree,  and  the  appeal  was  dismissed. 

In  the  opinion,  the  court,  after  reciting  its  previous  direc- 
tion to  this  oonrt  to  declare  the  external  boundaries  design* 
nated  in  the  grant,  from  the  evidence  on  file,  and  such  fur- 
ther evidence  as  might  be  produced,  says:  ''  The  district 
court,  in  couformity  with  the  directions  of  the  decree,  de- 
clared the  external  lines  on  the  sides  of  the  tract,  leaving 
the  other  line  to  be  completed  by  a  survey  to  be  made. 
From  the  decree  in  this  form  the  United  States  have  ap- 
pealed." 

"A  motion  has  been  submitted  to  the  court  for  the  dis- 
missal of  the  appeal,  because  the  decree  was  interlocutory, 
and  not  final."     (21  How.  447.) 

This  statement  of  the  action  of  this  court  is  in  all  respects 
accurate.  I  am  to  this  day  unable  to  perceive  what  else,  or 
what  more  this  court  could  have  done  under  the  mandate 
and  under  the  law  as  it  had  been  up  to  that  time  expounded 
by  the  supreme  court. 

But  I  must  be  permitted  to  express  my  profound  astonish- 
ment at  discovering  that  this  simple  sentence,  which  states 
the  action  of  this  court  under  the  previous  mandate,  has 
been  considered  as  amounting  to  an  affirmance  by  the  su- 
preme court  of  the  correctness  of  the  location,  not  ouly  of 
the  southern  line,  which  had  been  discussed  and  decided, 
but  also  of  that  of  the  eastern  line,  which  had  never  been 
argued,  which  was  an  interfering  claim,  declared  by  the  su- 
preme court,  to  be  left  by  law  to  the  decision  of  the  sur- 
veyor-general, and  which  it  seemed  repugnant  to  reason  and 
justice  to  decide  fiually,  in  any  controversy  to  which  Ber- 
reyesa  was  not  and  could  not  be  a  party. 

But,  even  with  respect  to  the  southern  line,  it  was  not  for 
a  moment  suspected  by  this  court,  nor  was  it  even  sug- 
gested by  counsel,  that  the  supreme  court,  on  a  preliminary 
motion  to  dismiss  an  appeal,  without  hearing  argument  on 
the  merits,  without  alluding  to  the  grave  and  difficult  ques- 
tions involved,  meant,  at  the  moment  it  was  deciding  the 
decree  appealed  from  to  be  interlocutory  and  not  final,  and 
thus,   in  effect,   declaring  itself   without  jurisdiction,   to 
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finallj  pass  upon  and  deieianiiie  every  qaestioa  inyolred  in 
the  case. 

Thai  such  was  its  intention  I  am  bound  to  conclude  from 
its  recent  opinion.  On  that  supposition  alone  can  the  ob« 
servation  above  cited,  that  ''  the  change  of  the  eastern  line 
by  this  court  involves  something  more  than  a  change  by 
that  court  of  its  own  decree — it  is  the  change  of  a  decree  en- 
tered in  conformity  with  the  mandate  of  this  court" — be  ac- 
counted for. 

I  have  thus,  I  believe,  established  beyond  all  doubt  or 
controversy,  that  if  this  court  has  changed  a  decree,  the 
correctness  of  which  had  been  affirmed  by  the  superior  tri- 
bunal, it  has  done  so  unintentionally  and  unconsciously — 
and  under  circumstances  which  did  not  suggest  nor  could 
they  reasonably  have  suggested  to  either  court  or  counsel 
the  construction  which  has  since  been  given  to  the  opinion 
and  mandate  of  the  supreme  court. 

III.  I  shall  now  show  that  if  the  eastern  line  had  been  fixed 
by  this  court,  and  even  if  that  decision  had  been  affirmed 
by  the  supreme  court  in  a  suit  between  Fossat  and  the 
United  States,  there  were  good  grounds  for  believing  that 
when,  under  the  provisions  of  the  act  of  1860,  Ben*eyesa, 
for  the  first  time,  became  a  party  to  the  cause,  and  when 
under  the  same  act  his  own  rancho  was  before  the  court  for 
location,  in  which  proceeding  the  claimants  under  Justo 
Larios  intervened,  it  was  the  right  and  duty  of  the  court  to 
determine  in  both  suits  the  true  location  of  the  dividing 
line  between  the  ranchos,  irrespective  of  any  decree  ob- 
tained by  either  claimant  in  a  suit  to  which  his  neighbor 
was  not  a  party. 

To  fully  understand  the  question  here  presented,  a  pre- 
cise notion  must  be  obtained  of  the  cir<;umstance8  which 
led  to  the  passage  of  the  law  of  1860. 

It  has  already  been  stated  that  the  supreme  court  dis- 
missed the  appeal  from  the  second  decree  of  this  court  on 
the  ground  that  it  was  interlocutory  and  not  final.  It  was 
held  that  all  the  boundaries  of  the  tract  should  have  been 
ascertained  and  established  by  a  survey,  and  a  decree  of 
confirmation  entered  for  the  tract  surveyed. 
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In  answer  to  the  objection  that  the  district  ooart  had  no 
means  of  ascertaininp;  the  boandaries  by  a  snrvey,  or  com- 
pelling the  sarveyor  to  ezocute  its  decree,  that  court  de- 
clared that  the  district  coart  Juid  power  ip  enforce  the  ful- 
filment by  the  surveyor  of  its  decree,  and  added  that  **  the 
power  of  the  district  court  over  the  cause  does  not  teminate 
until  the  issue  of  a  patent  conformably  to  its  decree.**  (21 
How.  451.) 

The  decision  was  received  here  with  surprise,  but  with 
great  satisfaction.  The  authority  thus  attributed  to  this 
court  was  immediately  invoked,  and  application  was  made 
in  many  cases  for  orders  to  the  surveyor-general  to  return 
into  this  court,  for  reform  and  correction,  surveys  alleged 
to  be  erroneous. 

Before  exercising  this  jurisdiction  the  court  heard  an  ar* 
gument,  in  which  most  of  the  members  of  the  bar  concerned 
in  land  cases  participated,  as  to  the  true  construction  and 
effect  of  the  decision  of  the  supreme  court  and  the  practice 
to  be  adopted  under  it.  The  views  of  the  bar  were  various 
and  conflicting.  It  was  held,  however,  by  the  court  that 
the  decision  in  question  in  effect  overruled  the  previous  de- 
cisions of  the  supreme  court,  which  had  declared  the  juris- 
diction of  the  court  to  be  **  limited  to  making  decisions 
upon  the  validity  of  land  claims  preliminary  to  their  loca- 
tion and  survey  by  the  surveyor-general,"  and  that  hence- 
forth the  court  must  assume  the  duty  of  correcting  and  re- 
forming all  surveys  made  under  its  decrees,  when  alleged 
to  be  erroneous. 

This  construction  of  its  decision  was  recognized  by  the 
supreme  court  as  correct  in  subsequent  cases. 

•*in  the  case  of  The  United  States  v.  Fmat  (21  How. 
446),  this  court  had  occasion  to  refer  to  the  limits  of  the 
authority  of  the  courts  of  the  United  States  under  the  act 
of  March  3,  1851,  above  cited.  We  stated  in  that  case 
that  if  questions  of  a  judicial  nature  arose  in  the  settlement 
of  the  location  and  boundary  of  grants  confirmed  to  indi- 
viduals, the  district  court  was  empowered  to  settle  those 
questions  upon  a  proper  case  being  submitted  to  it  before 
the  issue  of  a  patent,  and  in  such  case  the  judgment  may 
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properly  be  extended  to  the  confirmation  of  the  survey  and 
an  order  for  tbe  patent  to  issue."  {Caalro  y.  Hendricks,  23 
How.  442.) 

Iq  tbe  case  of  The  United  Slates  v.  Heirs  of  Berreyesa  (23 
How.  500)  the  supreme  court  says: 

'*The  appellees  Lave  requested  the  court  to  give  instruc- 
tions relative  to  the  location  aqd  survey  of  this  grant,  simi* 
lar  to  those  found  in  the  case  of  the  United  States  v.  Fossat* 
(20  How.)  But  no  question  was  decided  in  the  court  below 
upon  the  location  of  the  lines  of  the  tract,  and  it  would  be 
irregular  for  this  court  to  assume  that  the  action  of  that 
court  will  not  conform  to  the  established  rules  on  the  sub- 
ject. The  decree  of  the  district  court  has  not  been  called 
in  question  by  the  appellees;  and  should  any  difficulty 
arise  in  the  location  of  the  grant,  it  will  be  competent  for 
the  appellees  to  iuvoke  the  aid  of  that  court." 

This  court  having  announced  that  it  would  exercise  the 
new  jurisdiction  attributed  to  it,  numerous  surveys  were 
ordered  before  it  for  revision  and  correction.  The  means 
thus  o£fered  of  obtaining  a  judicial  determination  of  the 
many  difficult  and  important  questions  relative  to  the  loca- 
tion of  grants  which  had  arisen,  were  eagerly  seized  on  by 
both  the  representatives  of  the  United  States  and  of  the 
claimants,  for  it  substituted  an  inquiry  in  court,  where  wit- 
nesses could  be  summoned,  examined  and  cross-examined, 
where  counsel  could  be  heard  and  a  decision  rendered,  the 
grounds  of  which  were  exposed  in  an  opinion,  and  from 
which  an  appeal  could  be  taken  to  the  supreme  court,  for 
the  quasi  trial  before  the  surveyor-general,  and  for  the  still 
more  unsatisfactory  examination  by  an  officer  in  Washing- 
ton on  ex  parte  affidavits,  the  contents  of  which,  and  even 
the  fact  that  they  had  been  forwarded,  might  be  unknown 
to  the  party  against  whom  they  were  taken. 

But  in  the  discharge  of  the  duty  thus  imposed  upon  the 
court,  great  embarrassment  was  experienced.  The  supreme 
court  had  declared  that  the  contest  was  limited  to  the 
United  States  and  the  claimants,  and  that  third  parties 
had  no  right  to  intervene.  But  it  was  obvious  that  the 
parties  immediately  affected  by  an  erroneous  location  would 


Dist.  Cal.]    JJnited  States  v.  De  Bodbiquez.  635 

1864.1  Opinion  of  the  Court — Hoffman,  J. 

often  be  colindaniea  or  adjoiuing  owners,  between  whom 
and  the  claimant  a  common  boandarj  line  was  to  be  run; 
or  purchasers  from  the  original  grantee  of  lands  within  the 
exterior  boundaries,  which  might  have  been  erroneously 
excluded  from  the  survey,  or  grantees  of  the  sobrante  or  ex- 
cess within  the  exterior  boundaries,  who  had  a  cleiir  righi 
to  be  lieard  as  to  tixe  location  of  the  first  grant. 

The  United  States,  also,  had  an  evident  interest  in  re- 
quiring the  dividing  lines  between  the  ranchos  to  be  deter- 
mined before  the  establishment  of  the  lines  to  be  run  for 
quantity.  For  how  could  the  latter  be  fixed  while  the 
former  remained  uncertain? 

Although  the  court  had  power  to  hear  and  determine  ob- 
jections to  surveys,  po  time  was  limited  within  which  objec- 
tions were  to  be  made,  except  that  it  must  be  before  the 
issue  of  a  patent,  nor  were  any  means  prescribed  for  giving 
notice  to  parties  interested  that  a  survey  had  been  com- 
pleted and  approved  by  the  surveyor-general.  A  survey^ 
therefore,  might  be  made,  approved,  transmitted  to  Wash- 
ington, and  a  patent  issued  before,  as  was  alleged  to  have 
happened  in  some  cases,  persons  a£fected  by  it,  and  who 
would  have  objected  to  it,  were  apprised  of  the  fact. 
Further  legislation  thus  seemed  to  be  indispensable.  The 
law  of  1860  was,  therefore,  recommended  and  passed,  not 
to  confer  a  new  jurisdiction  on  the  district  courts,  but,  as 
its  title  imports,  to  define  and  regulate  the  jurisdiction  the 
supreme  court  had  already  decided  them  to  possess. 

It  provided  in  substance  for  a  notice,  by  publication,  of 
the  approval  of  surveys  by  the  surveyor-general.  It  lim- 
ited the  time  within  which  objections  were  to  be  taken.  It 
permitted  all  parties  interested  to  intervene  and  be  heard». 
and  it  assigned  a  limited  period  (six  months)  for  taking  an 
appeal  from  the  decisions  of  the  district  courts.  These  or 
similar  provisions  I  believe  to  have  been  indispensably 
necessary  for  the  proper  discharge  by  the  district  conrts  of 
the  duties  imposed  upon  them  by  the  decision  in  TJniied 
SUttes  V.  Fossai. 

I  believe,  also,  that  the  law  has  been  found,  in  practice^, 
salutary  and  beneficial,  and  has  been  so  regarded,  almosi 
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uuiversaliy,  by  th«  parties  affected  bj  it  or  acquainted 
^itk  its  operation.  And  that  tbe  difficalt  and  most  im« 
porfcant  questions  raised,  with  respect  to  the  location  of 
land  claims,  have  been  settled  under  it,  more  justly  and  sat- 
isfactorily to  all  parties  than,  making  due  allowance  for  the 
errors  of  a  court  not  claiming  to  be  infallible,  was  practica- 
ble under  any  other  system. 

It  has  recently  been  said,  on  very  high  authority,  that 
the  questions  submitted  by  this  law  to  the  courts  "involve 
the  consideration  of  various  matters  not  properly  the  sub- 
ject of  judicial  inquiry,'*  and  that  ''it  creates  a  new  and 
anomalous  jurisdiction  in  the  court,  wbich  cannot  be  as- 
sumed independent  of  th«  act,  and  under  it  should  be  ex- 
ercised only  the  cases  coming  clearly  within  its  language.'' 

I  have  already  shown  that  the  jurisdiction  was  declared 
by  the  supreme  court  substantially  to  exist,  independently 
of  and  prior  to  the  passage  of  the  law  of  1860,  and  that  the 
act  was  passed  to  enable  the  district  courts  to  carry  out  and 
give  effect  to  the  decision  of  the  supreme  court.  That  the 
jurisdiction  conferred  was  not  new  or  anomalous  I  shall  now 
proceed  to  show : 

By  the  provisions  of  the  act  of  May  26,  1824,  relative  to 
land  claims  in  territory  acquired  under  the  Louisiana  pur- 
chase, which  provisions  were,  by  the  act  of  May  23,  1828, 
made  applicable  to  land  claims  in  Florida,  the  courts  were 
charged  with  a  double  duty:  1.  That  of  determining  all 
questions  arising  in  the  cause,  relative  to  the  title  of  the 
claimant;  and  2.  All  questions  relative  to  the  **  exlenl,  local- 
ity, and  boundaries  of  the  daimJ*' 

In  defining  the  duties  of  the  court  under  these  acts,  Mr. 
Justice  Catron  says:  ''  First,  the  paper  title  to  such  private 
property  it  is  our  duty  to  investigate  and  ascertain,  and  by 
our  decision  to  establish;  and,  secondly,  it  is  our  duty  to 
ascerti^in  and  cause  to  he  surveyed  and  mf irked  by  defiHile  botind- 
aries  the  lands  granted."  {United  States  v.  Forbes,  16  Pet. 
182.) 

In  the  case  of  United  States  v.  Laioton  (5  How.  28),  the 
same  Justice  holds  substantially  the  same  language. 

Under  the  act  of  May  26,  1824,  the  proceedings  were 
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eondncted  according  to  the  rules  of  a  court  of  equity.  All 
parties  intereated,  or  claiming  to  be  interested,  were  brought 
before  the  court;  process  was  served  as  in  other  iDases,  and 
the  court  had  power  to  decide  finally  all  questions  and  mat^ 
ters  arising  in  the  cause.  (United  Skites  y.  Moore,  12  How. 
223.) 

Under  the  act  of  March  3,  18C1,  the  jurisdiction  of  the 
courts  is  limited  to  the  making  of  decisions  on  the  validity 
of  the  title;  process  is  not  issued,  nor  are  all  parties  in  in- 
terest brought  in,  or  permitted  to  intervene. 

The  survey  and  location  of  claims,  which  have  been  con- 
firmed, are  committed  to  the  surveyor,  who  is  even  invested 
with  a  quad  judicial  authority  to  decide  upon  conflicting  or 
interfering  claims. 

But  the  decrees  of  the  courts  and  surveys  of  the  surveyor- 
general,  under  the  act  of  1851,  unlike  the  decrees  and  loca- 
tions under  the  act  of  1824,  are  conclusive  only  upon  the 
United  States  and  the  claioiants,  and  do  not  bind  third  par- 
ties.    (  United  States  v.  Fossaty  20  How.  425.) 

When,  therefore,  the  supreme  court,  overruling  its  pre- 
vious decision,  attributed  to  this  court  jurisdiction,  and 
made  it  its  duty  to  fix  the  boundaries  of  the  claim  con- 
firmed by  an  actual  survey  made  under  its  direction,  and 
declared  that  without  such  a  survey  the  decree  was  not  final, 
and  that  the  jurisdiction  of  this  court  over  the  cause  con- 
tinued until  the  issue  of  a  patent  (21  How.  46U);  and,  when 
congress,  by  the  law  of  1860,  regulated  and  provided  for 
the  exercise  of  this  jurisdiction  by  authorizing  the  courts  to 
review  and  correct  the  surveys  of^the  surveyor-general, 
after  admitting  all  persons  interested  to  become  parties  to 
the  proceeding,  the  law,  instead  of  being  anomalous  and 
exceptional,  merely  supplied  a  defect  in  the  act  of  1851, 
and  brought  the  legislation,  with  regard  to  California  land 
claims,  into  harmony  with  the  previous  legislation  of  con- 
gress in  similar  cases. 

The  defect  of  the  law  of  1851,  consisted  in  giving  to  the 
courts  jurisdiction  to  decide  only  upon  the  validity  of 
claims,  while  questions  of  boundary  and  location  were  left 
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to  tbe  decision  of  the  sarveyor-general.  It  thus  attempted 
to  separate,  and  subject  to  di£ferent  modes  of  determina- 
tion, inquiries  in  tlieir  nature  almost  inseparable. 

Tlie  inquiry  tbe  courts  were  antborized  to  make,  was  only 
wbetber  the  claim  was  valid,  as  against  the  United  States,  and 
all  inconvenience  or  injustice  which  might  arise  from  tbe  ex- 
clusion of  third  parties  was  supposed  to  be  obviated  by  pro- 
viding that  the  decrees  and  patents  should  not  affect  their 
rights. 

Tbe  supreme  court,  in  its  first  decision  in  the  Fossat  case, 
distinctly  traced,  as  we  have  seen,  the  line  of  discrimina- 
tion between  tbe  duties  of  the  courts  and  those  of  the  sur- 
veyor-general. But,  even  then,  it  was  apparent,  and  when 
tbe  case  came  up  again  it  was  expressly  recognized,  that 
the  inquiry  into  ** validity^  necessarily  involved  "questions 
of  extent,  quantity,  location,  and  boundary,  essential  to  be 
determined  before  even  the  'validity'  of  the  claim  could  be 
decided."  The  distribution  of  powers,  contemplated  by 
the  statute,  was  thus  found  to  be  impracticable,  and  the 
line  of  discrimination  between  the  duties  of  the  surveyor- 
general  and  those  of  the  courts  became  obscure  and  unde- 
fined. Had  the  grants  in  Oalifornia  been  for  tracts  bounded 
by  natural  limits,  it  might  have  been  sufficient  to  determine 
tbe  validity  of  tbe  claim  and  establish  its  boundaries  where 
it  adjoined  public  land,  leaving  the  boundary  lines  between 
tbe  claimant  and  his  neighbors,  to  be  settled  by  a  litigation 
intrr  paries. 

But  when  the  grants  are  for  quantity,  and  the  lines  be- 
tween the  claimant's  and  the  public  land  have  to  be  drawn 
so  as  to  include  a  certain  area,  it  is  obvious  that  no  final,  or 
at  least  no  just,  settlement  of  any  of  the  boundaries  can  be 
made  until  the  lines  between  the  claimant  and  his  neigh- 
bors are  fixed.  When,  therefore,  in  its  second  opinion  in 
the  Fossat  case,  the  supreme  court  directed  this  court  to 
cause  tbe  northern  Hue,  which  was  to  be  run  for  quantity, 
to  be  surveyed  upon  the  ground,  it  is  apparent  that  this  di- 
rection could  not  have  been  complied  with  until  the  eastern 
line  was  located  either  finally  or  provisionally. 
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Bnt  that  line  was  in  dispute,  and  certainly  no  final  deter- 
mination of  it  could  be  made  in  a  suit  between  the  United 
States  and  Fossa t,  to  which  Berreyesa  was  a  stranger. 

But  if  it  were  merely  fixed  provisioually,  and  its  final 
location  still  remained  subject  to  future  determination,  to 
what  end  run  other  lines  upon  the  ground,  which  depended 
upon  and  should  be  varied  according  to  the  future  location 
of  the  eastern  line  ? 

I  have  referred  more  especially  to  the  case  of  Fosaat,  be- 
cause its  circumstances  are  well  known;  but  similar  difficul- 
ties were  presented  in  every  case  where  the  court  was  asked 
to  inquire  into  surveys  wliich  pretended  to  fix  external  lines 
required  to  be  run  for  quantity,  while  the  dividing  lines 
between  the  claimant  and  his  neighbors  remaia  unsettled. 
The  law  of  1860  removed  these  difficulties,  by  enabling  the 
neighbors  to  be  heard  and  become  parties.  It  supplied  the 
omissions  of  the  law  of  1851,  and  gave  to  the  courts  the 
jurisdiction,  which  they  should  have  possessed  from  the  be- 
ginning,' to  inquire  into  and  decide,  as  under  the  laws  of 
1824  and  1828,  all  questions  of  location  and  boundary,  after 
first  admitting  as  parties  all  persons  interested.  Why  the 
questions  thus  submitted  to  the  courts  are  less  fit  subjects 
for  judicial  inquiry  than  similar  questions  of  disputed 
boundary,  daily  litigated  in  ejectment  suits,  I  have  been 
unable  to  perceive. 

If  all  questions  of  location  and  boundary  ar^  to  be  left 
to  the  decision  of  executive  officers,  as  well  might  we  de- 
clare that  the  duty  of  the  ordinary  tribunals,  in  appropriate 
cases,  is  merely  to  pass  upon  the  issues  raised  by  pleas  of 
non  est/adtim,  or  devisavit  vel  non,  but  that  all  questions  as 
to  the  construction  and  operation  of  the  deed,  or  will,  are 
to  be  decided  by  the  marshal  or  the  sheriff.  The  case  of 
Fossat,  alone,  would  seem  sufficient  to  apprise  us,  that  a 
question  of  boundary  involving  such  immense  interests,  to 
elucidate  which  volumes  of  depositions  have  been  taken, 
and  in  which  the  briefs  of  counsel  occupy  hundreds  of 
printed  pages,  is  not  in  its  own  nature  proper  to  be  passed 
upon  by  merely  executive  officers,  without  hearing  the  testi- 
mony of  witnesses,  the  arguments  of  counsel,  or  using  the 
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other  means  of  arriving  at  truth  available  in  courts  of 
.  justice. 

The  law  of  1860  has  been  repealed.  This  court;  is  thus 
relieved  of  what  has  hitherto  been  the  most  difficult,  and 
the  least  grateful  part  of  its  duties.  But  as  I  was  personally 
instrumental  in  procuring  its  passage,  and  as  its  wisdom 
and  policy  have  been  in  high  quarters  doubted  or  assailed, 
I  have  thought  it  not  improper  to  avail  myself  of  this  occa- 
sion to  explain  the  grounds  upon  which  it  was  recommended 
and  believed  to  be  necessary  and  beneficial. 

The  dismissal  of  the  appeal  from  the  second  decree  of  this 
court,  in  the  case  Fossat,  occasioned  some  embarrassment 
to  the  court  and  the  counsel  for  the  claimant.  The  supreme 
court  had,  in  effect,  decided  that  the  decree  was  not  final, 
because  no  survey  of  the  land  had  been  made.  (See  last 
opinion  of  the  supreme  court  in  United  SUdea  v.  FosscU,  p.  6.) 
The  law  of  1861  authorized  the  surveyor-general  to  survey 
those  lands  only  the  claims'  to  which  had  been  finally  con» 
firmed.  It  thus  seemed  that  there  could  be  no  final  decree 
without  a  survey,  and  no  survey  without  a  final  decree. 
The  law  of  1860  relieved  the  counsel  for  the  claimant  from 
this  dilemma.  He  accordingly  moved  for  and  obtained  an 
order,  directing  the  surveyor-general  to  survey  the  tract 
confirmed  to  Fossat,  and  on  the  approval  by  him  of  the 
plat  and  survey  thereof,  to  give  notice  of  such  approval,  as 
required  by  the  act  of  congress  approved  June  14,  1860. 

No  opposition  was  made  to  the  granting  of  this  motion. 
The  order  appears  to  have  been  entered  on  the  day  the  mo- 
tion was  made.  The  original  is  on  file,  signed  by  the  judge, 
but  drawn  by,  and  in  the  handwriting  of  the  counsel  for  the 
claimant.  Under  this  order  a  survey  was  made,  and  having 
been  returned  into  this  court  at  the  instance  of  the  New 
Almadeu  Company,  the  heirs  of  Berreyesa  intervened,  ob- 
jected to  the  survey,  and  for  the  first  time  became  parties 
to  the  controversy.  The  New  Almaden  Company  also  in- 
tervened and  objected  to  the  survey,  and  the  parties  pro- 
ceeded to  take  testimony  for  and  against  it. 

The  Berreyesas  having  obtained  a  final  confirmation,  their 
rancho  had  been  surveyed;  and  this  survey,  which  adopted 
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the  same  boundary  line  between  the  ranches  as  that  assumed 
in  the  Fossat  survey,  was  also  ordered  into  court  on  the  ap- 
plication of  the  BerreyesaSy  in  whose  behalf  exceptions  are 
filed. 

In  this  proceeding,  the  New  Almaden  Company,  claiming 
under  Castellero,  and  the  Quicksilver  Mining  Company, 
claiming  under  Fossat,  intervened  and  became  parties.  All 
pacties  being  thus  before  the  court,  in  each  of  the  two  suits, 
it  proceeded  to  hear  evidence  and  argument,  and  to  decide 
upon  the  disputed  line  between  the  ranchos.  It  was  not 
pretended  by  the  counsel  who  before  this  court  represented 
Fossat,  that  the  controversy  had  ever  been  decided  by  this 
court  on  its  merits.  It  was  not  by  any  one  suggested,  or 
suspected  by  the  court,  that  the  supreme  court  had,  on  a 
motion  to  dismiss  an  appeal  on  the  ground  it  was  taken 
from  a  decree  not  final,  but  interlocutory,  meant  to  affirm, 
or  any  way  to  pass  upon  the  correctness  of  the  decree  ap- 
pealed from. 

This  court,  thereupon,  after  full  argument  and  delibera- 
tion, "determined,  by  a  decision  applicable  to  both  cases, 
the  common  line  of  division  between  the  ranches.  But 
even  if  the  original  decree,  entered  yhen  Fossat  and  the 
United  States  alone  were  parties,  had  assumed  to  determine 
the  boundary  line  between  the  ranches,  and  if  that  decree 
had  been  affirmed,  I  should  not  have  hesitated,  when  the 
surveys  of  both  ranches  came  up  for  approval,  to  determine 
their  common  line  of  division  as  might  under  the  evidence 
then  adduced  have  appeared  to  be  just,  and  irrespective  of 
any  decree  obtained  by  either  disputant  in  the  absence  of 
his  adversary.     And  this  for  the  following  reasons: 

1.  The  first  decree  of  this  court  had  been  reversed,  and 
the  cause  remanded,  with  directions  to  declare  the  bounda- 
ries mentioned  in  the  grant  within  which  the  league  of 
Larios  was  to  be  taken.  This  the  court  had  done,  and  ex- 
pressed its  decision  in  a  decree.  That  decree  the  supreme 
court  had  declared  to  be  interlocutory,  and  not  final.  For 
that  reason  alone  the  appeal  had  been  dismissed,  and  this 
court  had  been  directed  to  cause  a  survey  to  be  made,  which 
when  approved  and  embodied  in  its  decree,  would  impart  to  it 
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finality.  The  survey  in  the  Fossal;  case  had  thas  been  made 
tinder  a  decree,  which,  by  the  positive  declaration  of  the 
supreme,  court,  was  not  a  final,  but  merely  an  interlocutory 
decree.  As  such  it  was  open  to  revision,  until  the  court, 
by  approving  and  adopting  a  survey,  had  made  what  the 
supreme  court  had  declared  would  alone  constitute  a  final 
decree  in  the  causd. 

2.  It  could  not  be  pretended  that  the  location  of  the  di- 
viding lii^e  was  in  any  respect  determined  by  the  decree  in 
the  Berreyesa  case;  for  that  decree  merely  described  his 
land  as  ''adjoining  that  of  Justo  Larios,  with  the  bounda- 
ries mentioned  in  the  grant  and  delineated  on  the  diseno" 
Berreyesa,  therefore,  had  in  his  own  case  a  dear  right  to 
have  his  land  surveyed  as  might  appear  to  be  just.  He 
could  not  be  bound  by  decrees  entered  in  another  suit  be- 
tween Fossat  and  the  United  States,  in  which  he  had  not 
been  heard,  and  to  which  he  was  not  and  could  not  have 
been  a  party.  If,  then,  the  survey  of  the  Fossat  rancho  was 
to  be  controlled  by  decrees  previously  entered  in  that  suit, 
from  which  the  court  Was  not  at  liberty  to  depart,  wliile  the 
survey  in  the  Berreyesa  case  remained  open  to  further  in- 
quiry, and  subject  to*the  decision  of  the  court  on  the  merits, 
the  result  must  have  been  that  two  inconsistent  surveys  would 
'have  been  approved,  and  overlapping  patents  issued. 

To  make  inconsistent  decrees,  and  approve  conflicting 
surveys,  I  considered  wholly  inadmissible.  It  would  only 
have  produced  future  litigation  unnecessary  and  vexatious; 
when  all  the  parties  were  before  the  court,  and  were  anxious 
for  a  determination  by  this  court,  and  the  supreme  court  on 
appeal,  of  the  controversy  which  had  so  long  been  pending. 

3.  The  decision  of  the  supreme  court,  and  the  provisions 
of  the  act  of  1860,  had  imposed  upon  this  court  the  duty 
x)f  establishing 'by  a  survey  all  the. boundaries  of  the  Fossat 
rancho.  As  the  northern  line  was  to  be  run  for  quantity,  it 
could  only  be  fixed  after  all  the  other  lines  were  determined. 
The  dividing  line  between  the  ranches  had,  therefore,  first 
to  be  ascertained  before  the  court  or  a  surveyor  could  know 
where  the  northern  line  should  be  drawn,  so  as  to  make  up 
the  precise  quantity  of  one  league  and  no  more. 
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Ify  then,  Berreyesa,  intervening  for  the  first  time  in  the 
cause,  had  practically  no  right  to  be  heard,  and  if  the  loca- 
tion of  the  dividing  line  was  to  be  considered  as  fixed  by  a 
decree  made  before  he  became  a  party  to  the  suit,  such  a 
course  could  be  consistent  with  the  commonest  rule  of 
justice  only  on  the  hypothesis  that  the  location  did  not  and 
could  not  affect  his  rights,  but  that  the  final  location  of  the 
line  would  remain  open  to  contestation  in  the  ordinary  tri- 
bunals. 

But  if  this  were  so,  the  attempt  to  determine  the  northern 
boundary  was  idle  and  vain;  for  if  Fossat  was  to  obtain 
exactly  one  league,  and  no  more,  the  line  run  for  quantity 
ought  to  be  varied  with  every  subsequent  location  of  the 
disputed  boundary.  Justice  and  the  interests  of  the  United 
States  demanded,  therefore,  that  in  this  and  similar  cases 
the  lines  between  the  claimant  and  his  neighbors  should  be 
established  before  those  run  for  quantity  should  be  fixed; 
and  it  is  obvious  that  this  could  be  done  only  in  a  proceed- 
ing where  the  adjoining  proprietors  could  appear,  take  evi- 
dence, and  be  heard,  and  in  which  they  could  not  be  bound 
by  a  decree  entered  in  the  suit  before  they  were  admitted 
as  parties. 

I  have  already  observed  that  if,  in  a  proceeding  under 
the  act  of  1860  to  correct  a  survey,  the  colindaniea  interven- 
ing in  the  suit  are  to  be  bound  by  the  previous  decree,  it 
can  only  be  on  the  theory  that  they  are  not  affected  ^by  the 
survey,  decree,  or  patent  under  it,  but  retain  their  rights 
unimpaired  ajid  capable  of  assertion  in  the  ordinary  tri- 
bunals. 

But  this  theory  would  in  practice  be  found  deceptive,  and 
the  right  of  recourse  to  the  ordinary  tribunals  illusory. 

The  California  land  claims  are  for  the  most  part  founded 
on  mere  equities — the  legal  title  remaining  in  the  United 
States,  to  divest  which  a  patent  is  necessary. 

If,  then,  a  grantee  to  whom  a  patent  for  a  specified  tract 
of  land  had  been  issued,  were  to  attempt  before  the  ordi- 
nary tribunals  to  assert  a  right  under  his  original  grant  to 
land  not  covered  by  his  patent;  and  if,  in  addition,  the  land 
thus  claimed  were  included  within  the  patent  of  a  neighbor, 
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to  whom  it  had  been  surveyed  and  patented  under  another, 
and  perhaps  older,  grant;  it  may  well  be  doubted  whether 
the  bare  statement  of  the  case  would  not  insure  its  dismis- 
sal by  the  ordinary  tribunal.  The  ''  legal  investigation  and 
decision,  by  the  proper  judicial  tribunal,  of  disputes  be« 
tween  parties  having  interfering  claims,"  which  the  act  of 
1861  contemplates,  would,  therefore,  be  found,  after  pat- 
ents have  been  issued  to  both,  a  wholly  unavailable  remedy 
for  the  party  injured  by  the  erroneous  determination  of  the 
dispute  by  the  surveyor-general,  or  an  ex  parte  decision  of 
it  by  the  United  States  courts. 

But  if,  to  avoid  this  result,  and  to  give  to  both  parties  an 
equal  standing  in  the  ordinary  courts,  conflicting  decrees 
should  be  made  and  overlapping  patents  issued,  it  is  evident 
not  only  thatinterminable  litigation  would  ensue,  but  that  one 
of  the  claimants  would  be  wronged  by  the  United  States; 
for  the  unsuccessful  party  would  lose  a  part  of  the  land  cov- 
ered by  his  patent,  and  woald  fall  short  to  the  extent  of  the 
land  in  dispute  of  the  quantity  to  which  he  was  entitled  by 
his  grant. 

On  these  grounds  I  was  of  opinion  that  where  two  or  more 
surveys  of  coterminous  ranchos  are  before  the  court,  on  pro- 
ceedings under  the  act  of  1860,  wjiere  the  controversy  relates 
to  their  common  boundary  lines  and  all  the  claimants  have 
intervened  in  and  become  parties  to  the  suit  with  respect  to 
each  purvey,  it  was  the  duty  of  the  court  to  determine  the 
dividing  lines  irrespective  of  any  decree  obtained  by  either 
as  against  the  United  States;  and  that  to  make  conflicting 
decrees  and  issue  overlapping  patents,  or  to  fix  the  lines 
according  to  decrees  entered  before  the  colindaniea  were 
heard  in  the  cause,  would,  in  the  one  case,  involve  the  par- 
ties in  vexations  litigation,  and,  in  the  other,  practically  de- 
prive the  coliiulante  of  his  rights  without  a  hearing. 

The  language  of  the  act  of  1860  appeared  to  this  court 
not  merely  to  justify,  but  to  demand  this  construction  of 
its  provisions.  By  the  third  section,  all  persons  having  an 
interest  in,  or  whose  rights  are  affected  by  any  survey  or 
location,  are  permitted  to  intervene.  By  the  fourth  section, 
the  parties  so  intervening  are  allowed  to  take  testimony  *'as 
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(o  any  mcUters  necessary  to  show  the  true  and  proper  location  of 
the  claim;*'  and  the  court,  on  hearing  the  allegations  and 
proofs,  is  empowered  to  reinder  judgment  tl^ereon;  and  if,  in 
its  opinion,  the  location  and  survey  are  erroneouSy  it  is  author- 
ized to  set  aside  and  annul  the  saTne,  or  to  correct  and  modify. 
(12Stat.  atLai^e,  34.) 

It  will  be  perceived  that  the  intervening  parties  are  per- 
mitted to  take  testimony,  not  merely  as  to  whether  the  sur-« 
vey  conform^  to  a  previous  decree  of  the  court,  by  which 
their  rights  may  have  been  prejudged  in  their  absence,  bat 
**asto  any  matters  necessary  to  show  the  true  and  proper  loca- 
tion of  the  claim;"  and  the  court,  after  hearing  the  new  alle- 
gations and  proofs,  is  required  to  render  judgment  thereon, 
and  to  set  aside  the  survey,  not  when  it  fails  to  cqnform  to 
the  previous  decree,  but  whenever,  after  hearing  the  proofs, 
the  location  and  survey  are  **  in  its  opinion  erroneous.'^  If 
congress  had  intended  to  give  to  the  courts  the  same  pow- 
ers as  were  conferred  upon  them  by  the  acts  of  1824  and 
1828 — ^viz.,  to  decide  finally,  after  bringing  before  them  all 
parties  in  interest,  all  questions  relating  to  the  extent, 
boundaries,  and  locality  of  the  claims — ^I  know  not  what 
other  language  could  have  been  used  to  express  the  inten- 
tion. 

But  to  construe  the  act  as  limiting  the  powers  of  the  court 
on  the  intervention  of  parties  previously  strangers  to  the 
cause,  to  the  inquiry  whether  the  survey  conformed^ to  the 
decre'e  already  made,  would  defeat  in  great  part  the  pur- 
pose of  the  law;  for  the  determination  of  the  court  would 
settle  nothing.  It  could  not  settle  the  dividing  lines,  for 
they  would  be  fixed  according  to  a  decree  made  before  the 
colindanies  were  heard;  and  even  the  exterior  lines  where 
the  claim  is  bounded  by  public  land,  coald  not  rationally 
be  eonsideied  as  established,  so  long  as  the  dividing  lines 
by  which  in  a  grant  for  quantity  they  must  necessarily  be 
governed,  remained  uncertain. 

I  have  thought  it  right  thus  to  explain  fully  the  grounds 
on  which  the  opinion  of  this  court  was  based,  in  order  that 
its  action,  which  has  been  so  much  criticised,  may  be  thor- 
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OQghlj  understood,  and  the  nature  of  its  errors  (if  errors  it 
Las  committed)  may  be  exactly  appreciated.  I  have  felt  at 
liberty  to  do  so,  from  the  fact  that  in  the  recent  opinion  of 
the  supreme  court  the  question  last  considered  is  not  dis- 
cussed, but  the  construction  given  by  the  counsel  for  the 
claimant  to  the  act  of  1860  seems  to  have  been  adopted  as 
*  necessarily  and  of  course  correct.  I  have  exphiined  the 
reasons  for  my  opinions,  not  in  any  spirit  of  rebellion  or 
protest  against  the  authority  which  it  is  my  duty  and  my 
desire  to  obey,  but  because  I  thought  it  just  to  present  to 
the  supreme  court,  it  may  be  for  the  first  time,  the  reasons 
which  led  me  to  arrive  at  a  conclusion  which  it  has  pro- 
nounced to  be  incorrect,  and  to  show  that  the  action  of  this 
court,  though  perhaps  erroneous,  was  not,  as  has  been  sup- 
posed, inconsistent,  hasty,  or  inconsiderate. 

With  respect  to  the  supposed  change  of  the  decrees  of  this 
court,  I  believe  I  have  shown  beyond  controversy: 

1.  That  no  decision  was  ever  made,  or  intended  to  be  made, 
of  the  dispute  regarding  the  eastern  line  until  the  last  de- 
cree under  the  provisions  of  the  act  of  1860,  and  that  this 
court  had  good  grounds  for  believing  that  it  had  no  author- 
ity to  make  any  such  decision. 

2.  That  it  was  not  aware,  and  had  no  reason  to  suspect, 
that  any  decree  supposed  to  determine  that  line  had  been 
af&rmed  by  the  supreme  court. 

3.  That  even  if  the  fact  had  been  otherwise,  there  were 
strong  reasons  for  believing  that  a  decree  so  entered  in  a 
suit  between  the  United  States  and  the  claimants,  did  not 
and  ought  not  to  bind  other  parties  subsequently  interven- 
ing for  their  interests  under  the  provisions  of  the  act  of  1860. 

I  trust,  therefore,  that  the  injustice  of  the  implied  cen- 
sure contained  in  the  recent  opinion  of  the  supreme  court 
will  be  recognized  by  that  high  tribunal. 

It  remains  to  determine  how  far  the  decision  of  the  su- 
preme court  in  the  case  of  United  States  v.  Fossat  is  deci- 
sive of  the  question  raised  in  the  case  at  bar.  It  will  be  ob- 
served, that  though  in  the  opinion  of  the  supreme  court  it  is 
distinctly  declared  that,  in  a  proceeding  under  the  act  of 
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1860,  the  duties  of  this  court  are  limited  to  an  inquiry  wheth- 
er the  survey  conforms  to  the  decree  previously  entered  in 
the  cause,  yet  that  the  location  of  the  dividing  line  is  dis- 
cussed on  its  merits,  and  the  location  adopted  by  this  court 
adjudged  to  be  erroneous.  That  at  least  a  majority  of  the 
court  assented  to  its  judgment  is  certain.  But  it  may  very 
possibly  be  that  the  assent  was  given  by  some  of  its  mem- 
bers on  the  ground  that  they  agreed  on  the  question  raised 
as  to  the  true  location  of  the  eastern  line,  without  concur- 
ring in  the  general  principle  announced,  viz.,  that  cclindan- 
lea  and  other  intervenors  in  a  proceeding  under  the  act  of 
1860,  who  'then  for  the  first  time  are  heard  in  it,  are  bound 
by  the  terms  of  a  decree  entered  when  the  only  parties  to 
the  suit  were  the  United  States  and  the  claimant.  The  vol- 
ume containing  the  last  decisions  of  the  supreme  court  has 
not  been  received  in  this  state.  Whether  or  not  a  majority 
of  the  court  adopted  all  the  views  expressed  in  the  published 
opinion,  I  am  uninformed.  I  only  know  that  they  assented 
to  the  judgment. 

But  on  the  hypothesis  that  they  did,  the  case  at  bar  is  dis- 
tinguishable from  that  of  Fossat.  Here  the  claimant  has  in- 
tervened, and  become  a  party  to  a  proceeding  which  neces- 
sarily involved  the  determination  of  the  common  boundary 
line  between  the  ranchos.  From  the  decision  in  that  pro- 
ceeding he  might  have  appealed,  and  in  case  the  location  of 
the  Mesa  rancho  as  established  by  this  court  had  been  altered, 
there  would  still  have  been  assigned  to  the  claimant  of  that 
rancho  the  full  quantity  of  land  to  which  he  was  entitled.  As 
the  case  now  stands,  the  owners  of  the  Mesa  rancho  can  only 
obtain  the  land  as  surveyed  and  located  under  the  decision 
of  this  court;  and  if  the  claim  of  the  owners  of  the  Bodriguez 
rancho  be  allowed,  their  land  will  in  part  be  located  on  the 
tract  surveyed  to  Mesa,  and  overlapping  patents  must  be  is- 
sued creating  certain  litigation,  and  a  possible  loss  by  Mesa  of 
a  part  of  his  land.  The  position  of  Bodriguez  is  thus  closely 
analogous  to  what  would  be  the  position  of  Berreyesa  if  he 
should  seek  to  have  the  line  between  him  and  Fossat  adjudi- 
cated anew,  according  to  the  calls  of  his  own  decree. 

It  may  well  be  doubted  whether  the  supreme  court  would 
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re-open  the  whole  coniaroversy,  and  on  finding  that  the  Ber- 
rejesa  decree  called  for  a  line  different  from  that  called  for 
in  the  Fossat  decree,  wonld  make  a  new  location  of  it,  and 
direct  overlapping  patents  to  issue. 

In  the  case  at  bar,  the  injustice  of  now  depriving  Mesa  of 
a  considerable  portion  of  the  land  which,  contrary  to  his 
own  wishes,  has  been  surveyed  to  him,  is  so  manifest  that  I 
do  not  feel  called  upon,  on  the  authority  of  a  single  case, 
where  the  effect  and  practical  operation  of  the  doctrines  an- 
nounced may  not  have  been  fully  presented  to  the  supreme 
court,  to  take  from  Mesa  land  surveyed,,  and  perhaps  pat- 
ented, and  for  which  there  are  now  no  means  of  giving  him 
an  equivalent  by  extending  his  lines  in  other  directions. 

I  think,  therefore,  that  the  survey  of  the  land  confirmed 
to  Bodriguez  should  be  corrected  by  conforming  the  lines 
strictly  to  those  called  for  in  the  decree,  except  that  on  the 
east  it  must  follow  the  lines  established  by  the  final  survey 
of  the  Mesa  rancho,  as  the  lines  of  division  between  the 
ranches. 
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ACXm>ENT. 
1.  Insvitablb  Aocidekt.    Stewurt  v.  Ship  Austria,  434. 

ADMINISTRATOR. 

1.  Thb  County  Coubts  of  Orbgton  are,  under  the  constitution  and  laws  of 

Oregon,  courts  of  record;  iM  their  records  are  entitled  to  the  same  faith 
and  credit  as  is  attributed  to  the  records  of  other  superior  courts. 
Holmes  v.  0.  A  G,  R,  R,  Co.,  380. 

2.  The  County  Coubts,  under  the  constitution  of  Oregon,  have  general 

jurisdiction  of  probate  matters,  to  be  limited  and  regulated  by  statute, 
in  accordance  with  the  constitution.     Id, 

3.  Same. — Under  the  statutes  of  Oregon,  letters  of  administration  upon  the 

estates  of  persons  dying  without  a  will  are  to  be  granted  by  the  county 
court  of  the  county  of  which  the  intestate  was  an  inhabitant  at  or  im- 
mediately before  his  death  upon  the  presentation  of  a  petition  to  the 
court  lUleging  the  necessary  facts,  including  the  fact  of  such  inhabitancy. 
Id. 

4.  Jurisdiction,  What  is. — Where  the  petition  for  letters  of  administration 

alleges  all  the  facts  necessary  to  give  the  court  jurisdiction,  the  court  is 
required  to  inquire  into  the  truth  of  the  facts  so  alleged,  and  is  author- 
ized to  determine  and  adjudicate  thereon;  and  such  authority  to  inquire 
and  adjudge  m  jurisdiction.  Id, 
6.  JuBisDicmoN— Conclusive  Adjudication. — ^Where  the  petition  properly 
alleges  that  the  intestate  was  an  inhabitant  of  the  county  in  which  the 
petition  is  filed  at  or  inmiediately  before  his  death,  together  with  all 
other  necessary  facts,  and  the  court,  upon  such  proper  allegations  and 
satisfactory  proofs,  adjudges  the  facts  so  alleged  to  be  true,  and  issues 
letters  of  administration  thereon,  the  adjudication  of  the  fact  of  inhabit- 
ancy so  made  is  conclusive,  and  the  truth  thereof  cannot  be  controverted 
collaterally  in  any  other  proceeding.  The  judgment  concludes  further 
inquiry  as  to  the  jurisdictional  fact  by  deciding  it.    Id, 

6.  Same. — The  judgment  in  such  case  has  the  same  conclusive  effect  as  the 

judgment  of  a  court  of  record  of  the  United  States  upon  the  allegation 
in  a  complaint  or  bill  in  chancery  of  the  jurisdictional  fact  of  citizenship, 
or  the  judgment  of  a  state  court  of  record  upon  the  jurisdictional  fact  of 
the  place  where  the  crime  was  committed  alleged  in  the  indictment.    Id, 

7.  Pboceedino  in  Rem.— The  proceeding  for  the  appointment  of  an  ad- 

ministrator is  in  the  nature  of  a  proceeding  in  rem,  to  which  all  the  world 
is  a  party,  and  all  the  world  is  estopped  by  the  adjudication  thereon,    /d. 
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8.  Thb  Case  or  Thompson  v.  Whitman,  18  Wall.  457,  and  the  cases  thereiii 

cited,  oommeDted  on  and  distinguished.    Id. 

9.  JimiSDicTiONAL  Pactr  not  Conclusivelt  Determined.— Where  the  court 

is  required  to  do  some  act  through  its  miniBterial  officers  or  other  law- 
fully appointed  sgencies,  in  order  io  acquire  jurisdiction  of  the  person  or 
of  the  thing  in  a  matter  constituting  a  complete  pre-existing  cause  of 
action — such  as  serving  a  summons  on  a  party  within  the  state,  or  seizing 
the  thing  within  its  territorial  jurisdiction— the  acts  so  to  be  performed 
by  or  on  behalf  of  the  court  to  give  it  jurisdiction  are  jurisdictional  factjK; 
and  the  determination  of  that  class  of  jurisdictional  facts  by  the  court 
assuming  jurisdiction  is  not  conclusive,  but  the  truth  of  such  jurisdic- 
tional facts  may  be  controverted  in  a  collateral  proceeding.    I<L 

10.  Appeal — ^Amount  in  Gontrovbrat. — ^Where  the  statute  in  express  tenns 
limits  a  recovery  to  &ve  thousand  dollars,  that  sum  is  the  highest  amount 
in  controversy,  and  there  is  no  appeal.    Id. 

11.  Second  Administrator. — The  appointment  of  an  administrator  while 
there  exists  a  legal  administrator  is  void.    Id, 

ADMIRALTY. 

1.  Seaman's  Wages.— Where  wages  are  admitted  to  have  been  earned,  but 

deductions  are  claimed  for  payments  on  account  and  other  ofiGsets,  the 
burden  of  proof  is  on  the  master  to  show  the  payments,  etc.,  by  a  pre- 
ponderance of  proof.    Schooner  IHtheoff,  58. 

2.  Lien  for  Supplies.— Where  a  steamboat  was  chartered  under  an  agree- 

ment that  the  hirers  should  pay  all  expenses  for  supplies,  etc.,  and 
redeliver  her  at  the  expiration  of  the  charter,  free  of  all  liens,  and 
supplies  were  furnished,  for  which,  by  the  laws  of  this  state,  a  Uen  upon 
her  was  created:  Held,  that  the  vessel  was  liable  unless  her  owner  could 
show  by  a  clear  preponderance  of  proof  that  notice  of  the  tenns  of  the 
charter  was  given  to  the  supply-men.     Steamboat  Whipple,  69. 

3.  Salvage— Derelict  Compensation.— If  a  vessel,  though  with  no  one  on 

board,  under  such  circumstances  that  the  persons  assuming  to  be  salvors 
knew  or  ought  to  have  known  that  their  services  were  not  desired,  and 
they  take  possession  with  intent  to  supplant  the  master  and  owners  in 
giving  her  relief,  they  have  no  claim  for  compensation.    Bark  Cleone,  77. 

4.  Same — Possession.- A  stranded  vessel,  laden  with  a  valuable  cargo,  was 

left,  but  not  abandoned,  by  the  master,  having  been  placed  in  charge 
of  an  agent  until  he  could  return  to  recover  his  property:  ffeld,  that  the 
wrecked  vessel  and  her  cargo  could  not  be  taken  possession  of  by  a 
stranger  who  was  fully  advised  of  these  facts;  and  that  the  master  was 
then  on  his  way  in  another  vessel  to  effect  the  salvage.     Id, 

5.  Same — Compensation. — Held  further,  that  the  mere  fact  of  placing  a  man 

On  board,  with  the  object  of  anticipating  and  supplanting  the  master, 
would  not  entitle  such  stranger  to  a  share  of  the  property  which  was  sub- 
sequently saved  by  the  unaided  efforts  of  the  master.    Id, 

6.  Stevedores'  Services. — Upon  general  principles,  the  services  of  a  steve- 

dore are  maritime  in  their  character,  and  when  performed  for  a  foreign 
ship,  he  has  a  lien  thereon  for  the  value  thereof.     The  Canada,  173. 

7.  Foreign  Port. — A  vessel  is  in  a  foreign  port,  in  the  sense  of  the  maritime 

law,  when  she  is  in  a  port  without  the  state  where  she  belongs  and  her 
owner  resides.    Id, 
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8.  Ship — ^Mortgage  ov. — ^A  mortgagor  of  a  ship  in  poMossiozi  with  the  con- 

sent of  the  mortgagee,  is  thereby  authorized  to  make  any  change,  addi- 
tion, or  repair  thereon  necessary  and  convenient  for  her  preservation  and 
nse  as  a  ship,  so  that  he  does  not  wilfnHy  depreciate  her  value  as  a 
security  to  the  mortgagee;  and  in  such  case,  the  old  materiid  displaced 
by  the  new  may  be  disposed  of  by  the  mortgagor  as  his  property,  unaf- 
fected by  the  mortgage.    Id, 

9.  Idem. — ^But  in  case  said  material  is  not  thns  disposed  of,  and  is  left  on 

board,  and  passes  into  the  possession  of  the  mortgagee  with  iiie  vessel, 
and  is  capable  of  being  used  in  some  form  in  its  ordinary  navigation,  it 
would  still  be  within  the  operation  of  the  mortgage,  a^d  belong  to  the 
mortgagee.     Id. 

10.  Idem. — But  if  the  old  material,  as  such,  is  not  suited  for  use  in  the  navi- 
gation of  the  vessel,  the  fact  that  the  mortgagor  allows  it  to  remain  on 
board  does  not  show  that  he  did  not  intend  to  withdraw  it  from  the 
operation  of  the  mortgage  and  appropriate  it,  in  exchange  for  the  now 
material  put  in  its  place.     Id, 

11.  Old  Copper. — ^While  the  Canada  was  in  possession  of  George  hnd  Jabez 
Howes,  as  mortgagors,  and  making  the  voyage  from  New  York  to  Port- 
land, Oregon,  she  was  recoppered  at  Rio  de  Janeiro,  and  a  portion  of 
the  old  copper  stowed  in  her  hold  and  brought  to  Portland,  where  she 
was  taken  possession  of  by  Sutton  ft  Co.,  as  mortgagees:  HMt  that  the 
old  copper  was  separated  from  the  ship  and  withdrawn  from  the  opera- 
tion of  the  mortgage,  and  was  the  property  of  the  mortgagors.     Id, 

12.  Construction  of  State  Statute. —It  does  not  appear  that  the  New  York 
court  of  appeals  decided  in  39  N.  Y.  19;  43  Id.  554;  59  Id.  554;  or  71  Id. 
413,  that  so  much  of  the  act  of  April  2i,  1862,  as  gives  a  material-man  a  lien 
upon  a  vessel  for  supplies  furnished  in  her  homcf  port  is  void,  because  in 
conflict  with  the  grant  of  admiralty  jurisdiction  to  ttie  United  States  j 
and  if  it  did,  this  court  is  not  bound  to  follow  it,  because  the  question  as 
to  its  validity  arises  under  the  constitution  of  the  United  States,  and  not 
the  fitate,  and  is  therefore  a  federal  one.     Id, 

13.  Lien  of  Matebial-man  and  Mortoaoee. — ^When  the  local  law  gives  a 
lien  for  supplies  furnished  to  a  vessel  in  her  home  port,  and  provides  that 
such  lien  shall  be  preferred  to  that  of  a  mortgagee,  a  dourt  of  admiralty 
will  enforce  it  accordingly;  and  such  lien  will  be  so  enforced  by  a  court  of 
admiralty  when  the  local  law  is  silent  on  the  subject,  upon  the  grounds: 
1.  That  a  lien  of  a  maritime  contract,  whether  it  arises  under  the  local 
law  or  the  maritime  law,  is  practically  a  maritime  lien  and  entitled  to 
rank  accordingly,  and  to  be  preferred  to  that  of  a  mortgage.  2.  That  a 
mortgagor  in  possession  is  the  agent  of  the  mortgagee  in  obtaining  sup- 
plies for  the  vessel,  and  the  lien  given  therefor  binds  the  interest  of  the 
latter  as  well  as  that  of  the  former.    Id. 

14.  Registration  op  Mortgage.— Section  4192  of  the  Revised  Statutes,  pro- 
viding for  the  registration  of  mortgages  of  vessels,  does  not  change  the 
nature  or  operation  of  the  lien  of  such  mortgage,  but  only  provides  that 
without  such  registration  it  shall  not  be  valid;  and,  therefore,  a  state  law 
preferring  the  lien  of  a  domestic  material-man  to  that  of  a  mortgage  is 
not  in  conflict  with  such  section.     Id. 

16.  Pilotage  on  the  Columbia  and  Wallamet  Rivers.— By  the  laws  of 
Oregon,  the  waters  of  the  Columbia  and  Wallamet  rivers  are  a  pilot 
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ground,  upon  which  a  licensed  pilot  is  entitled  to  so  much  per  foot  draft 
of  the  vessel  piloted,  for  his  services,  without  reference  to  the  distance 
they  may  be  required;  and  if  such  pilot  first  offers  his  services  to  a  sea- 
going vessel  upon  such  waters  and  is  refused,  he  is  entitled  to  recover 
half -pilotage;  the  OUneame^Vk  sea-going  vessel  of  six  hundred  tons  bur- 
den, and  sixteen  and  a  half  feet  draft,  being  at  Astoria,  in  charge  of  a 
Washington  Territory  pilot,  licensed  for  the  Columbia  river  only,  and 
bound  on  a  voyage  to  Portland,  was  spoken  by  an  Oregon  pilot,  who 
offered  his  services  to  conduct  her  to  Portland,  which  offer  was  refused: 
HM^  that  the  vessel  might  take  either  pilot  while  on  the  Columbia 
river,  but  as  only  the  Oregon  one  was  entitled  to  pilot  her  on  the  Wal- 
lamet  river,  his  offer  was  a  valid  tender,  so  far,  of  pilot  service,  upon  the 
refusal  of  which  the  vessel  became  liable  to  him  for  half -pilotage.  The 
Glenearjie^  200. 

16.  Half- PILOTAGE. —Where  the  pilot  law  provides  that  an  offer  of  pilot  serv- 
ice, if  refused,  shall  entitle  the  pilot  to  half -pilotage,  such  offer  and  re- 
fusal, in  law,  create  an  obligation  or  contract  to  pay  such  half -pilotage, 
which  may  b^  enforced  in  the  admiralty  against  the  owner  or  vessel.    Id, 

17.  Bond  rou  Value— Ambndmbnt  to  Libel  of  Information — Liability  of 
BoNDSMEK. — Where  property  under  seizure  has  been  delivered  on  bond 
given  for  value,  the  bondsmen  are  liable  for  the  penalty  of  the  bond,  in 
case  the  property  is  condemned  by  tiie  final  decree  of  the  court  in  the 
cause,  and  it  is  immaterial  that  the  decree  was  upon  a  libel  amended  by 
leave  of  the  court  subsequently  to  the  execution  of  the  bond.  U,  S.  v. 
Mostly,  265. 

18.  Joinder  of  Claim  in  Bam  and  in  Personam.— -Under  admiralty  rule  15, 
in  a  suit  for  damage  by  collision,  a  claim  in  rem  and  in  personam  cannot 
be  joined  in  one  libel.     Clatsop  Chiefs  274. 

19.  Sbmble.— That  but  for  said  rule  they  might  be  so  joined,  and  that  conven- 
ience in  prosecuting  the  claim  would  thereby  be  promoted.    Id, 

20.  Fellow-servant— Injury  to. — Exception  to  libel  for  injury  to  a  fireman 
on  a  steam  vessel  caused  by  the  negligence  of  the  master,  on  the  ground 
that  they  were  fellow-servants  of  a  common  employer,  and  that  such  fire- 
man was  aware  of  the  incompetence  of  the  master,  overruled,  upon  the 
impression  that  the  fireman  and  master  were  not  fellow-serx^ants  in  the 
sense  which  excuses  the  common  employer  from  liability  for  an  injury 
suffered  by  one  in  consequence  of  the  misconduct  or  negligence  of  the 
other,  with  leave  to  raise  the  question  upon  the  final  hearing.    Id, 

21.  Torts,  Admiralty  Jurisdiction. — ^The  national  courts  have  jurisdiction 
of  a  tort  committed  anywhere  upon  the  navigable  waters  of  the  United 
States.  The  ruling  in  Holmes  v.  O.  d!  C,  By,  Co.,  6  Saw.  265,  followed. 
Id, 

22.  Injury  to  Employee  on  Steam  Vessel.— The  remedy  given  by  sec.  4493 
of  the  revised  statutes,  for  an  injury  to  an  employee  on  a  steam  vessel,  is 
merely  cumulative,  and  does  not  exclude  the  right  to  any  other  remedy 
for  such  injury,  which  may  be  given  by  the  general  admiralty  law.. 
Id. 

23.  Exclusive  Use  of  Vessel  by  a  Part  Owner. — A  part  owner  of  a  vessel 
is  not  entitled  to  her  exclusive  use  without  giving  security  to  his  co- 
owner.    Coyne  v.  Capks,  360. 
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24.  Profits  fbom  Use  or  Vessel.— Where  a  part  owner  of  a  vessel  employs 
her  on  his  own  account  and  risk,  the  other  part  owners  are  not  entitled 
to  a  share  of  the  profits  arising  from  sach  employment.    Id, 

25.  Ck)MPiTLS0BY  Sale  or  Vessel. — ^Where  the  equal  part  owners  of  a  vessel 
cannot  agree  concerning  her  use  and  employment,  a  court  of  admiralty 
has  jurisdiction,  upon  the  application  of  either  party,  to  compel  a  sale  of 
the  same  and  divide  the  proceeds  between  the  owners;  but  where  the  dis- 
agreement arises  between  unequal  owners  the  jurisdiction  is,  though 
without  good  reason,  doubted  and  denied.     Id. 

26.  The  Case  Decided. — An  equal  part  owner  of  a  vessel  in  the  exclusive  pos- 
session thereof  required  to  give  security  for  the  return  of  his  co-owner's 
interest,  at  the  close  of  the  business  in  which  she  was  engaged,  and  in  de- 
fault thereof  ordered  that  the  vessel  be  sold;  and  that  either  party  may 
apply  for  an  order  of  sale  upon  the  expiration  of  the  stipulation  for  re- 
turn.   Id. 

27.  "  Inevitable  Accident."    Stewart  v.  Ship  Atutria,  434. 

28.  SurriciENGT  or  an  Answer. — Semble^  that  an  allegation  in  an  answer 
that  the  respondent  is  **  ignorant"  of  a  matter  alleged  in  the  libel  is  suffi- 
cient.    Cityo/S<ilem,471. 

29.  Lien  or  Material-men.— The  libel  alleged  that  S.  contracted  with  R., 
the  owner  of  a  steamboat,  to  repair  her  in  her  home  port,  and  employed 
the  Ubellants  to  work  at  said  repairs  as  ship  carpenters:  Held,  that 
upon  the  facts  stated,  and  under  the  lien  law  of  Oregon  (^es.  L.  1876,  p. 
9),  which  gives  a  lien  upon  a  boat  for  the  value  of  labor  done  thereon  at 
the  request  of  a  contractor  with  the  owner,  the  Ubellants  had  a  lien  for 
their  wages  which  might  be  enforced  in  the  admiralty  in  a  suit  in  rem, 
irrespective  of  the  state  of  the  accounts  between  S.  and  R«,  or  the  failure 
of  S.  to  fully  perform  his  contract     Id. 

80.  Lien— Nature  and  Waiver  or. — The  lien  of  the  material-man  under  the 
Oregon  act  does  not  depend  upon  any  expressed  intention  or  conscious 
purpose  on  his  part  to  claim  it,  but  it  is  an  incident  which  the  law  at- 
taches to  the  performance  of  the  labor  or  the  delivery  of  the  materials 
under  the  circumstances  stated,  and  can  only  be  waived  or  discharged  by 
an  agreement  or  understanding  with  him  to  that  effect.    Id. 

81.  Lien  or  Material-man. — ^The  lien  upon  a  vessel  given  by  the  law  of  Ore- 
gon to  a  material-man  is  in  addition  to  the  personal  responsibility  of  the 
contractor  or  employer,  and  takes  effect. upon  the  performance  of  his 
contract  by  operation  of  law,  unless  waived  by  an  express  agreement  to 
that  effect,  or  some  affirmative  act  from  which  such  agreement  can  be 
reasonably  inferred.     Id, 

82.  Waiver  or  Lien. — ^The  Ubellants  a  carpenter,  testified  that  when  he  went 
to  work  upon  the  vessel  he  trusted  his  employer,  the  contractor,  to  pay 
him;  that  is,  he  expected  him  to  do  so,  as  he  had  done  before,  and  did 
not  tlijnk  of  claiming  a  lien  upon  the  vessel  until  after  the  contractor  had 
failed:  Held,  that  this  did  not  amount  to  an  agreement  to  waive  the  lieuy 
nor  was  it  even  any  evidence  of  such  an  agreement.    Id, 

38.  Jurisdiction.— An  appeal  lies  to  the  circuit  court  for  the  district  of  Cali- 
fornia from  the  judgment  of  the  consular  court  when  the  amount  of  the 
judgment  exceeds  two  thousand  five  hundred  dollars.  The  Fijig-On, 
483. 
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34.  Sbcttiutt. — Where  a  mim  of  money  was  deposited  in  the  r^stiy  of  the 
consoUr  court  in  lien  of  an  appeal  bond:  Jffdd,  sufficient.    IcL 

35.  Misjoinder  of  Resfoi^dents  in  Oross-libbl:  ffeldy  too  late  to  raise  the 
objection  for  the  first  time  in  the  appellate  court.     I<L 

36.  Collision. — ^Where  two  steamers  were  approaching  on  snch  courses  as  to 
enable  each  to  make  the  green  light  of  the  other  on  her  starboard 
bow,  and  one  vessel  ported  her  helm:  ffeld^  that  she  was  in  fault.  If 
by  reason  of  smoke  the  vessel  which  ported  her  helm  could  not  discern 
either  of  the  side  lights  of  the  approaching  steamer,  it  was  her  duty  to 
blow  her  whistle  and  to  slow  or  stop  until  the  course  of  the  approaching 
vessel  could  be  ascertained*    Id. 

AGENCY. 

1.  Agent,  When  Liable  on  a  Contract.— -A  person  who  signs  a  contract 

as  agent  without  disclosing  the  name  of  his  principal  is  liable  thereon  as 
principal     Ye  Seng  Co,  v.  CorUU^  968. 

2.  AoENCT.^A  person  authorised  to  act  for  the  charterers  of  a  vessel,  as 

agent,  to  procure  a  cargo  in  a  foreign  port,  is  not  thereby  authorised  to 
modify  or  cancel  the  charter-party  of  his  principal.    1<L 

APPEAL. 
1.  Appeal— Amount  in  Controversy. — ^Where  the  statute  in  express  terms 
limits  a  Mcovery  to  five  thousand  dollarfi,  that  sum  is  the  highest  amount 
in  controversy,  and  there  is  no  appeal.    Holmes  v.  0,d:  C,R.  R.  Co.,  380. 
See  Admiralty;  Attachment. 

APPENDIX. 
Cases  or  Historical  Interest  and  Value  on  MEXiCA)f  Grants. 

APPURTENANCE. 

1.  Appurtenance. — A  water  right,  granted  in  gross,  does  not  become  tech- 

nically appurtenant  to  land  and  a  mill  upon  and  for  which  it  is  subse- 
quently used  by  the  grantee  thereof;  but  where  such  water  power  is 
taken  and  applied  to  run  a  mill  belonging  to  the  owner  of  the  power, 
and  afterwards,  while  the  water  power  is  so  being  used,  the  owner  con- 
veys the  premises  by  metes  and  bounds  without  mentioning  the  water 
right,  the  right  may  pass  therewith  as  parcel  thereof,  if  such  appears  to 
have  been  the  intention  of  the  parties.    Bank  B,  N.  A.  v.  Miller,  163. 

2.  Water  Power  not   Appurtenant,   when   Passes   with   Land. — In 

1864  a  water  right  was  grsnted  by  the  owner  of  the  basin  at  Oregon 
city  in  gross,  and  in  1866  the  same  was  taken  and  applied  to  the  use  of 
a  paper  mill  and  machine  shop  on  block  2  in  said  town;  and  in  1867,  the 
same  being  the  property  of  the  owners  of  the  water  power,  they  con- 
verted it  into  a  flour  mill  and  applied  such  water  power  to  the  use  there- ' 
of  continuously  and  exclusively  until  1878,  when  the  owner  of  the  mill 
and  power  conveyed  the  mill,  describing  the  property  by  metes  and 
bounds  only,  and  without  any  express  mention  of  said  water  rights  to 
secure  a  loan  of  twenty  thousand  dollars,  payable  in  two  years,  with  in- 
terest at  the  rate  of  one  per  centum  per  month;  the  said  property,  in- 
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eluding  said  water  right,  being  then  worth  not  to  exceed  twenty-five 
thousand  dollars,  of  which  sum  the  water  right  was  worth  one  third: 
Held,  that  upon  the  facts  and  circumstanoes  of  the  case,  it  satisfactorily 
appeared  that  it  was  the  intention  of  the  parties  that  the  water  right 
should  pass  with  the  land  and  mill,  and  being  then  used  in  oonnection 
therewith,  it  did  so  pass  as  parcel  thereof.     Id. 

ATTACHMENT. 

1.  Sureties  in  an  Undertaking  for  an  Attachment,  Liabilitt  ot.— The 

sureties  in  an  undertaking  for  an  attachment  under  the  Oregon  civil  code 
(section  144),  in  case  the  plaintiff  fails  to  obtain  judgment  in  the  action, 
are  liable  to  the  defendant  for  all  the  costs  and  disbursements  that  may 
be  adjudged  to  him,  whether  the  latter  are  made  in  the  action  or  upon 
the  attachment.     Bing  Oee  v.  Ah  Jim,  117. 

2.  Apfeal,  when  does  not  Prevent  Suit  on  Undertaking. — An  appeal 

which  does  not  operate  as  a  mperaedetu,  will  not  prevent  the  appellee 
from  maintaining  an  action  upon  the  appellant's  undertaking  for  an  at- 
tachment in  the  court  below.    Id. 

ATTORNEY'S  FEE. 

1.  Attorney's  Feb— Unauthorized  Contract  for,  in  Mortgage  of  Cor- 

poration.— A  vote  of  the  directors  of  a  corporation,  instructing  their 
president  and  secretary  to  execute  a  mortgage  to  secure  the  payment  of 
a  specific  deb^,  does  not  authorize  the  insertion  of  a  contract  in  such 
mortgage,  binding  the  corporation  to  pay  the  mortgagee  an  attorney  fee 
in  case  legfi  proceedings  were  taken  to  enforce  the  same.  P.  B,  M.  Co, 
V.  2).,  S,  ds  O,  B.  B.  Co.,  61. 

2.  Attorneys'  Fee. — An  unconditional  fee  of  ten  thousand  dollars  secured 

by  a  mortgage  on  real  property  for  the  services  of  a  firm  of  three  attor- 
neys in  defending  an  action  in  the  district  court  involving  a  claim  of 
one  hundred  and  forty-three  thousand  dollars  for  damages  and  forfeitures 
under  sections  3490  and  5438  of  the  revised  statutes  and  the  character  of 
the  defendant,  in  which  there  were  three  jury  trials  concerning  transac- 
tions scattered  through  a  quarter  of  a  century,  and  extending  from  the 
Atlantic  to  the  Pacific,  and  one  writ  of  error  to  the  circuit  court,  and  a 
final  judgment  against  the  defendant  for  thirty -eight  thousand  and  forty- 
nine  dollars,  is  not  unreasonable,  and  furnishes  no  evidence  that  the 
mortgage  was  made  for  a  sum  larger  than  that  agreed  to  be  paid,  for  the 
purpose  of  hindering,  delaying,  or  defrauding  the  creditors  of  the  mort- 
gagor or  in  trust  that  a  portion  of  the  amount  would  be  refunded  to  him. 
U.  S.  v.  Griwfold,  290. 

BANKRUPTCY. 

1.  Stockholders  of  Mining  Corporation — Liability — ^Assessments. — The 
stockholders  of  mining  corporations  organized  under  the  laws  of  Cali- 
fornia, as  the  bankrupt  corporation  in  this  case  was  organized,  incur  no 
liability  ex  amtractu,  either  express  or  implied,  to  pay  in,  either  for  the 
prosecution  of  the  enterprise  or  the  payment  of  the  debts  of  the  company, 
the  nominal  par  value  of  their  shares.    In  re  8.  M,  Con.  Min,  Co.,  30. 
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2.  Personal  Liability  fob  Assessmknts.— Unless  stockholders  of  a  corpon- 

tion  have  subscribed  for  stocki  or  are  the  sacceesors  of  subscribers,  as- 
sessments levied  on  their  stock  can  be  enforced  only  by  the  sale  of  their 
shares.     Id, 

3.  Section  349  of  the  Caufobnia  Ck)DE  of  Civil  Procedure  does  not  cre- 

ate any  personal  liability  for  assessments,  nnless,  from  the  terms  of  the 
stockholders'  subscription,  such  liability  was  incurred.    Id, 

4.  The  Remedy  of  Creditors  against  the  stockholder  personally  lb  limited 

and  defined  by  section  322  of  the  code.     Id, 
6.  Bankruptcy— Surviving  Partner.— Where  a  surviving  partner  files  his 
petition  in  bankruptcy,  both  individually  and  as  surviving  partner  of  a 
firm,  the  district  court  has  authority,  under  the  bankrupt  act,  to  ad- 
judge him  bankrupt  in  both  characters.    BrvswcdUr  v.  lAyng^  74. 

BONDS. 
1.  Bond  for  Value — Amendment  to  Libel  of  Information — Liabiltty  of 
Bondsmen. — ^Where  property  under  seizure  has  been  delivered  on  bond 
given  for  value,  the  bondsmen  are  liable  for  the  penalty  of  the  bond,  in 
case  the  property  is  condemned  by  the  final  decree  of  the  court  in  the 
cause,  and  it  lb  immaterial  that  the  decree  was  upon  a  libel  amended  by 
leave  of  the  court  subsequently  to  the  execution  of  the  bond.  U,  S.  ▼. 
Mostly,  265. 

BRIDGES. 

1.  Jurisdiction. — A  suit  arises  out  of  a  law  of  the  United  States  when  the 

controversy  involved  in  it  turns  upon  the  proper  construction  or  applica- 
tion of  such  law;  and,  therefore,  a  suit  by  the  owner  of  a  vessel  author- 
ized to  engage  in  the  coasting  trade  upon  the  Wallamet  river,  and  by 
riparian  owners  thereon,  to  enjoin  the  erection  of  a  bridge  over  said  river 
at  Portland,  as  being  in  violation  of  the  act  of  congress  under  which  said 
vessel  was  enrolled  and  licensed,  and  the  act  of  congress  (11  Stat.  383) 
declarinj^r  said  river  a  free  and  common  highway,  arises  under  said  laws, 
whether  the  plaintiffs  are  entitled  to  the  relief  sought  or  not.  Hatch  ▼. 
W.  I,  B.  Co,  127. 

2.  N  A  V I6ABLB  Waters — Control  of.  — ^The  power  of  congress  to  regulate  com- 

merce  (Con.,  art.  I,  sec.  8)  includes,  for  the  purposes  of  commerce,  control 
of  all  the  navigable  waters  of  the  United  States  which  are  accessible  from  a 
state,  other  than  the  one  in  which  they  lie;  and  for  this  purpose,  they 
are  the  waters  of  the  nation,  and  subject  to  the  legislation  of  congress  in 
every  particuUr  affecting  their  navigability  or  use  as  instruments  or 
means  of  commerce.    Id, 

3.  Bridges— Navigable  Waters. — ^The  state  has  the  sole  power  to  bridge 

the  waters  within  its  limits,  but  this  power  is  subject  to  the  power  of 
congress  to  prevent  obstructions  to  navigation  being  placed  in  such 
waters  within  the  state  and  accessible  from  without  it;  and  therefore,  in 
the  absence  of  legislation  by  congress  to  the  contrary,  a  state  may  dam  or 
otherwise  obstruct  the  navigable  waters  within  its  limits  at  pleasure.    Id, 

4.  Congressional  Action— Construction  OF.^The  acts  of  congress  author* 

izing  a  vessel  to  engage  in  the  coasting  trade  within  a  state  are  construed 
as  not  manifesting  an  intention  upon  the  part  of  congress  to  interfere 
with  the  power  of  the  state  to  obstruct  the  navigable  waters  within  its 
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limits,  but  only  to  authorize  their  navigation  by  such  vessel  for  the  pur- 
poses of  such  trade,  so  long  and  far  as  they  are  navigable.  Id, 
6.  Idem. — The  provision  in  section  2  of  the  act  of  February  14,  1859  (11 
Stat.  383),  admitting  Oregon  into  the  Union,  which  declares  that  ''all 
the  navigable  waters  of  said  stat-e  shall  be  common  highways  and  forever 
free"  to  all  the  citizens  of  the  United  States,  is  paramount  to  a  law  of 
the  state  authorizing  a  bridge  to  be  erected  across  the  Wallamet  river; 
and  therefore  if  such  bridge,  as  proposed  to  be  constructed,  will  ma- 
terially impede  or  obstruct  the  free  navigation  of  said  river,  it  is  un- 
lawful, and  the  parties  constructing  it  may  be  enjoined  at  the  suit  of 
the  riparian  owners  injured  thereby.    Id, 

BURDEN  OF  PROOF. 
See  Admibalty. 

CHARTER-PARTY. 

1.  Agent,  When  Liable  on  a  Contracjt. — A  person  who  signs  a  contract 

as  agent  without  disclosing  the  name  of  his  principal  is  liable  thereon  as 
principal.     Ye  Seng  Co,  v.  CorhiU,  368. 

2.  Agency. — A  person  authorized  to  act  for  the  charterers  of  a  vessel,  as 

agent,  to  procure  a  cargo  in  a  foreign  port,  is  not  thereby  authorized  to 
modify  or  cancel  the  charter-party  of  his  principal.  Id, 
3w  Impossibility — When  no  Excuse  for  Non-pebformance  of  a  Con- 
tract.— The  owners  of  a  vessel  chartered  her  to  carry  passengers  from 
Hong  Kong  to' Portland,  and  stipulated  in  the  charter-party  that  she  was 
**  tight,  stanch,  and  strong,  and  in  every  way  provided  for  said  voyage;" 
but  upon  her  arrival  at  Hong  Kong  she  was  found  by  the  surveyor  of  the 
port  to  be  '*not  fit  to  carry  passengers,"  and  refused  permission  to  do  so 
by  the  local  authorities:  Held^  that  the  owners  were  not  thereby  ex- 
cused from  their  contract,  which  was  absolute  and  without  condition,  to 
carry  passengers  out  of  Hong  Kong;  and  that  even  in  the  absence  of  the 
stipulation  in  the  charter-party  as  to  the  character  and  condition  of  the 
vessel,  the  law  would  imply  from  the  undertaking  of  the  owner  that 
she  was  in  all  respects  "  fit"  to  carry  passengers  out  of  said  port.     Id, 

CHINESE. 
1.  Chinese  Laborers  Shipping  on  American  Vessels.— The  act  of  con- 
gress of  May  6,  1882,  "to  execute  certain  treaty  stipulations  relatmg 
to  Chinese,"  declares  that  after  the  expiration  of  ninety  days  from  its 
passage,  and  for  the  period  of  ten  years,  *'the  coming  of  Chinese  la- 
borers to  the  United  States"  is  suspended,  and  that  during  such  sus- 
pension "  it  shall  not  be  lawful  for  any  laborer  to  come,  or  having  so 
come  after  the  expiration  of  said  ninety  days,  to  remain  within  the 
United  States;"  and  '  *  that  the  master  of  any  vessel  who  shall  knowingly 
bring  within  the  United  States  on  such  vessel,  and  land  or  permit  to  be 
landed,  any  Chinese  laborer  from  any  foreign  port  or  place,  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  pun- 
ished by  a  tine  of  not  more  than  five  hundred  dollars  for  each  and  every 
such  Chinese  laborer  so  brought,  and  also  be  imprisoned  for  a  term 
not  exceeding  one  year:"  Held,  1.  That  the  prohibition  upon  the  master 
42 
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of  a  vessel  is  against  the  bringing  of  any  Chinese  laborer  embarking  at  a 
foreign  port  or  {^ace,  and  does  not  apply  to  the  bringing  of  a  laborer 
already  on  board  of  the  vessel  when  it  touches  at  a  foreign  port;  2.  That 
an  American  vessel  is  deemed  to  be  a  part  of  the  territory  of  the  state, 
within  which  its  home  port  is  situated,  and,  as  such,  a  part  of  the  terri- 
tory of  the  United  States;  and  the  crew  of  the  vessel,  whilst  on  board, 
are  within  the  jurisdiction  of  the  United  States,  and,  if  foreigners,  do  not 
lose  any  right  of  residence  in  the  United  States  previously  acquired  under 
treaty  with  their  country.     Chines  Cabin  Waiter,  536. 

2.  Immigration  of  Chinese  Laborebs. — The  prohibition  upon  the  master 

of  a  vessel  contained  in  the  act  of  congress  restraining  the  immigration 
of  Chinese  laborers,  to  bring  within  the  United  States  from  a  foreign 
port  any  Chinese  laborer,  was  intended  to  prevent  the  importation  of 
such  laborers  who  there  embark  on  the  vessel— and  does  not  apply  to 
the  bringing  of  a  Chinese  laborer  already  on  board  of  the  vessel  touching 
at  the  foreign  port.  The  decision  in  the  case  of  Ah  Sing,  the  Chinese 
cabin  waiter,  on  this  point  affirmed.     Chinese  Lctbarers,  542. 

3.  Chinese  Laborer  Employed  on  American  Ship.— A  Chinese  laborer  who 

has  acquired  the  right  of  residence  in  the  United  States  under  the  treaty 
with  his  country,  does  not  lose  such  right  by  shipping  on  board  of  an 
American  vessel,  in  an  American  port,  as  one  of  its  crew  for  a  voyage  to 
a  foreign  port  and  back,  and  making  such  voyage  under  his  shipping  ar- 
ticles, though  he  may  land  at  dififerent  times  at  such  foreign  port  by 
permission  of  the  captain,  his  connection  with  the  vessel  as  part  of  the 
crew  not  being  severed.     Id. 

4.  Same — Landing  in  Foreign  Port. — The  stcUus  of  the  laborer,  or  his  re- 

lation to  the  vessel  as  one  of  its  crew,  is  not  changed  by  the  fact  that  he 
is  permitted  by  the  captain  to  land  at  the  foreign  port  for  a  temporary 
period.  He  is  bound  by  his  contract  of  shipment  to  return  with  the 
vessel,  and  the  captain  is  bound  to  bring  him  back.  To  force  him  ashore 
or  to  abandon  him  there  is  a  criminal  offence,  punishable  by  fine  and 
imprisonment.     Id, 

6.  Construction  of  Statutes. — All  laws  should  be  so  construed,  if  possible, 
as  to  avoid  an  unjust  or  an  absurd  consequence.  Illustrationa  given. 
Id, 

6.  Chinese  Treaty,  1880 — Act  of  Congress,  1882 — Chinese  Laborers  and 
Merchants. — The  first  article  of  the  treaty  with  China  of  November  17, 
1880,  provides  that,  "Whenever,  in  the  opinion  of  the  government  of  the 
United  States,  the  coming  of  Chinese  laborers  to  the  United  States,  or  their 
residence  therein,  affects  or  threatens  to  affect  the  interests  of  that  coun- 
try, or  to  endanger  the  good  order  of  the  said  country  or  of  any  locality 
within  the  territory  thereof,  the  government  of  China  agrees  that  the  gov- 
ernment of  the  United  States  may  regulate,  limit,  or  suspend  such  coming 
or  residence,  but  may  not  absolutely  prohibit  it,"  declaring  at  the  same  time 
that  "the  limitation  or  suspension  shall  be  reasonable,  and  shall  apply  only 
to  Chinese  who  may  go  to  the  United  States  as  laborers^  other  classes  not  being 
included  in  the  limitations, "  The  second  article  further  declares  that  "Chi- 
nese subjects,  whether  proceeding  to  the  United  Statesas  teachers,  students, 
merchants,  or  from  curiosity,  together  with  their  body  or  household  serv- 
ants, and  Chinese  laborers  whoare  now  in  the  United  State8>  shall  be  allowed 
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to  come  and  go  of  their*own  free  will  and  accord,  and  shall  be  accorded 
all  the  rights,  privileges,  immnnitics,  and  exemptions  which  are  accorded 
to  the  citizens  and  subjects  of  the  most  favored  nation.**  The  act  of  con- 
gress of  May  6,  1882,  passed  pursuant  to  the  authority  of  this  treaty, 
suspends  the  coming  of  Chinese  laJbmtrs  to  the  United  States  for  ten 
years,  and  prohibits  the  masters  of  vessels  from  bringing  them  from  any 
foreign  port,  but  excepts  those  who  were  here  previously  to  November 
17,  1880,  or  who  may  come  before  the  expiration  of  ninety  days  from  the 
'  passage  of  the  act,  and  who  shall  produce  certain  prescribed  certificates 
of  identification.  The  sixth  section  of  the  act  provides,  that  in  order  to 
the  faithful  execution  of  the  provisions  forbidding  the  coming  of  Chinese 
laborers,  any  other  Chinese  person  entitled  to  come  to  the  United  States 
shall  be  identified  by  a  certificate  of  the  Chinese  government,  stating 
among  other  things  his  former  and  present  occupation,  and  pUice  of  res- 
idence in  China:  Held,  1.  That  the  certificate  of  the  government  required 
for  others  than  laborers  coming  to  the  United  States  from  China  was  in- 
tended to  facilitate  proof  of  their  not  being  within  the  prohibited  class, 
and  not  as  a  means  of  restricting  their  coming;  2.  That  the  certificate  is 
not  required  from  merchants  and  others  not  laborers  domiciled  out  of 
China  when  the  act  of  congress  was  passed,  and  coming  from  the  foreign 
jurisdiction;  and  3.  Proof  of  the  occupation  of  such  persons  may  be 
made  bjr  parol.  Chinese  Merchants  547. 
Statutory  Construction. — The  language  of  the  act  of  congress  should 
be  construed,  if  possible,  in  harmony  with  the  objects  of  the  treaty.  It 
will  not  be  inferred  that  congress  intended  to  disregard  its  stipulations. 
Id. 

CITIZENSHIP. 
See  Jurisdiction, 

COAL  LANDS. 
See  School  and  Coal  Lands. 

COLLISION. 
See  Admiralty. 

COMMISSIONER. 

Powers  op  United  States  Attorney. — The  district  attorney  of  the 
United  States  possesses  no  absolute  power  to  dismiss  a  criminal  charge 
pending  the  examination  of  the  accused  before  a  commissioner.  He  at- 
tends the  examination  only  as  counsel  of  the  government,  to  see  that  the 
evidence  against  the  accused  is  properly  presented.  U.  S,  v.  Schurnann, 
439. 

Same. — Nor  has  the  district  attorney  any  absolute  power  over  a  criminal 
chaise  pending  before  a  grand  jury.  His  duty  requires  him  to  attend 
its  sessions,  to  advise  it  as  to  the  law  upon  points  desired,  and,  when 
directed,  to  draw  an  indictment — but  he  cannot  prevent  the  considera- 
tion of  the  charge  by  declaring  that  the  government  will  not  prosecute 
the  case.     Id.  ^ 

Same. — After  indictment  found  and  before  trial  commenced,  the  district 
attorney  has  the  absolute  power  to  enter  a  noUe  prosequi;  and  after  the 
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trial  has  commenced  he  can  dismiss  the  prosecution  with  the  consent  of 
the  defendant.     Id. 
4.  Th£  Powers  and  Duties  of  Cohmissionebs  in  criminal  cases  stated.    Id. 

COXSULAH  COURTS— APPEALS. 
See  Admiralty. 

CONSTITUTIONAL  LAW. 

1.  Mortgage  Tax. — Under  section  4,  article  XIII  of  the  constitution  of  Cal- 

ifornia of  1879,  althou|;rh  the  mortgaged  property  is  liable,  it  is  the  duty 
of  the  mortgagee,  and  not  of  the  mortgagor,  to  pay  the  taxes  levied  on 
the  money,  the  payment  of  which  is  secured  by  the  mortgage.  The  tax 
is  the  debt  of  the  mortgagee,  and  not  of  the  mortgagor.  Blythe  y.  Lun- 
ing^  504. 

2.  Tax  Lien  on  Mortgaged  Property. — As  the  tax  is  a  lien  upon  the 

land  for  the  purpose  of  securing  its  payment,  the  mortgagor  is  permitted 
to  pay  the  tax  as  a  means  of  relieving  his  property  from  incumbrance, 
and  then  deduct  the  amount  so  paid  from  the  amount  of  the  debts  se- 
cured.    Id. 

3.  Same —Payment  of  Mortgagor. — A  tax  was  levied  under  said  provision 

of  the  constitution  upon  the  money  secured  by  mortgage,  and  the  mort- 
gagor tendered  the  full  amount  due,  less  the  estimated  an^ount  of  the 
tax,  the  amount  not  having  yet  become  finally  fixed,  which  the  mort* 
gagee  refused  to  accept;  and  he  refused  to  pay  the  tax  or  allow  the  mort- 
gagor to  deduct  the  amount,  or  to  discharge  the  mortgage  without  a  full 
payment  irrespective  of  any  tax,  "without  promise,  assurance  of,  or  lia- 
bility to  pay  said  taxes  or  any  part  thereof."  The  mortgagor  then  ten- 
dered to  the  mortgagee,  under  protest,  the  full  amount  due  without  any 
deduction  on  account  of  the  tax,  which  tender  was  refused.  The  mort- 
gagor, thereupon,  under  protest,  de^xMited  the  full  amount  due,  includ- 
ing the  tax,  with  a  banker,  for  the  use  of  the  mortgagee,  and  notified  the 
said  mortgagee  that  the  said  money  was  subject  to  his  order,  whereupon 
the  mortgagee  accepted  and  received  his  money,  and  executed  and  deliv- 
ered a  satisfaction  of  the  mortgage.  The  mortgagor  was  afterwards 
compelled  to  pay,  and  did  pay,  the  tax,  in  order  to  enable  him  to  discharge 
~  the  lien  and  raise  money  on  another  mortgage,  and  having  so  paid  the 
same,  sued  the  mortgagee  for  the  amount  paid  for  said  taxes:  Htld^  that 
the  mortgagor  did  not  voluntarily  pay  the  debt  of  another,  but  paid  said 
tax  in  i»vitum  to  release  his  land  from  the  lien,  and  that  he  was  entitled 
to  recover  of  said  mortgagee  the  amount  of  taxes  so  paid.     Id, 

CONSULS. 

1.  Consuls  not  Amenable  to  Scbposna. — The  provision  of  the  constitu- 

tion, which  secures  to  the  accused  in  criminal  prosecutions  the  right  to 
have  compulsory  process  for  obtaining  witnesses  in  his  favor,  does  not 
authorize  the  issuing  of  such  process  to  ambassadors,  who  by  public  law, 
or  consuls,  who  by  express  treaty,  ai'e  not  amenable  to  the  process  of  the 
courts.    In  re  Dillon^  561. 

2.  SuBPa:NA  Duces  Tecum — Official  Documei^ts. — ^WTiere  a  subpcena  duces 

tecnwy  directed  to  a  consul  of  France,  is  prayed  for,  it  is  the  duty  of  the 


Index.  661 

court  to  require  the  party  praying  for  it  to  show  that  the  document  is 
not  an  official  paper,  protected  by  law  from  examination  and  seizure.    Id, 

CONTRACT. 

1.  CoNTKAcrr,  WHERE  Made. — A  policy  was  issued  from  the  office  of.  the 

plaintiff,  in  Milwaukee,  Wisconsin,  upon  the  life  of  M.  £.,  in  Portland, 
Oregon,  and  forwarded  to  the  local  agent  there  for  delivery,  containing  a 
clause  to  the  effect  that  the  policy  was  not  binding  upon  the  company 
until  countersigned  and  delivered  there  and  the  premium  paid  accord- 
ingly: Held  J  that  the  contract  was  completed  in  Oregon,  that  its  valid- 
ity must  be  determined  by  the  laws  of  Oregon,  and  that  the  plaintiff 
being  then  prohibited  from  doing  business  in  Oregon,  the  contract  was 
null  and  void.     NorthweMeni  M.  L.  Ins.  Co.  v.  Elliott^  17. 

2.  Attorney's  Fee — Unauthorized  Contract  >or,  in  Mortgage  of  Cor- 

poration.— A  vote  of  the  directors  of  a  corporation,  instructing  their 
president  and  secretary  to  execute  a  mortgage  to  secure  the  payment  of 
a  specific  debt,  does  not  authorize  the  insertion  of  a  contract  in  such 
mortgage,  binding  the  corporation  to  pay  the  mortgagee  an  attorney  fee 
in  case  legal  proceedings  were  taken  to  enforce  the  same.  P,  R.  M.  Co. 
V.  D.,  S.  <L'  O.  R.  R.  Co.,  61. 

3.  Ratification  of  Unauthorized  Act. — A  majority  of  the  directors  of  a 

corporation,  at  a  meeting  at  which  all  the  directors  were  not  present,  and 
of  which  they  had  no  notice,  directed  the  president  and  secretary  to  exe- 
cute a  mortgage  as  above  stated,  and  they  inserted  therein  a  contract  to 
pay  an  attorney  as  above  stated;  subsequently  the  directors,  at  a  meeting 
duly  called,  ratified  such  mortgage,  without  any  knowled's^e  of  its  con- 
tents, except  as  indicated  by  the  order  for  its  execution  in  the  records  of 
the  corporation:  Hddy  1.  That  the  contract  to  pay  an  attorney's  fee,  not 
being  authorized  by  the  original  order,  and  not  being  a  necessary  part  of 
the  mortgage,  was  not  included  in  this  ratification,  unless  it  affirmatively 
appeared  that  the  directors,  all  and  collectively,  were  then  aware  that  it 
was  in  the  mortgage;  and,  2.  That  'the  directors  might  be  presumed  to 
know  what  was  in  the  records  of  the  corporation,  but  not  what  was  in  a 
mortgage,  executed  by  the  president  and  secretary,  without  the  author- 
ity or  knowledge  of  the  corporation,  or  the  record  of  it  in  the  county 
records.     Id. 

4.  Change  in  Duties. — In  a  contract  for  the  purchase  of  goods  to  arrive 

from  Calcutta,  it  was  provided:  *'Any  change  in  duties  to  be  for  or 
against  purchasers."  After  the  making  of  the  contract,  and  before  the 
payment  of  the  duties,  the  Secretary  of  the  Treasury,  in  pursuance  of 
section  3564  of  the  revised  statutes,  proclaimed  a  reduction  in  the  value 
of  the  rupee,  being  the  currency  in  which  the  invoices  were  made  out 
(R.  S.  2828),  in  consequence  of  which  change  in  the  value  of  the  rupee, 
the  amount  of  the  duties  required  to  be  paid  was  diminished:  Held,  that 
the  **  change  in'  duties"  provided  for  in  the  contract,  is  a  change  in  the 
rate,  of  duties  prescribed  by  law,  and  not  a  change  in  the  aggregate 
amount  of  duties  incidentally  resulting  from  a  change  in  the  value  of  the 
•  rupee.     Detrick  v.  Balfour,  348.- 

5.  Statutes  Construed.— Sections  2838,  2906,  3473,  and  3564  of  the  revised 

statutes  of  the  United  States  construed.     /(/. 
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6.  Impossibility— When  no  Excuse  for  Nok-fkbformaxcb  of  a  Contract. 

The  owners  of  a  vessel  chartered  her  to  carry  passengers  from  Hong- 
kong to  Portland,  and  stipulated  in  the  charter-party  that  she  was 
"  ti^ht,  stanch,  and  strong,  and  in  every  way  provided  for  said  voyage;" 
but  upon  her  arrival  at  Hongkong  she  was  found  by  the  surveyor  of  the 
^rt  to  be  "not  lit  to  carry  passengers,"  and  refused  permission  to  do  so 
by  the  local  authorities:  Held,  that  the  owners  were  not  thereby  excused 
from  their  contract,  which  was* absolute  and  without  condition,  to  carry 
passengers  out  of  Hongkong;  and  that  even  in  the  absence  of  the  stip- 
ulation in  the  charter-party  as  to  the  character  and  condition  of  the  ves- 
sel, the  law  would  imply  from  the  undertaking  of  the  owner  that  she 
was  in  all  respects  **  fit"  to  carry  passengers  out  of  said  port.  Te  Seng 
Co.  V.  CorbiU,  368. 

7.  Damages. — The  charterers  procured  two  hundred  passengers  to  ship  on 

said  vessel  out  of  Hongkong  at  rates  that  would  have  netted  them  four- 
teen dollars  apiece,  or  two  thousand  eight  hundred  dollars  in  the  aggre- 
gate, which  gains  they  were  prevented  from  making  by  the  failure  of  the 
owners  to  perform  their  contract:  Held,  that  the  prevention  of  these 
gains  was  a  damage  to  the  charterers  which  naturally  arose  from  the 
breach  of  the  contract,  and  must  also  bave  been  in  the  contemplation  of 
the  jmrties  thereto,  and  therefore  they  are  entitled  to  recover  them  in  a 
suit  for  such  breach.     Id. 

8.  Money  Paid  into  Court.— Money  paid  into  court  by  a  defendant  is  an 

absolute  admission  that  so  much  is  due  upon  the  claim  of  the  plaintift 
and  is  so  far  a  payment  thereof,  and  the  better  opinion  seems  to  be  that 
the  defendant  may  receive  said  deposit  pending  the  litigation;  and,  in 
any  event,  he  may  prosecute  his  action  for  the  remainder  of  his  claim, 
subject  to  the  risk  of  paying  costs  if  he  recover  no  more  than  the  tender. 
Id, 

See  Insurance. 

CONVEYANCE. 

1.  Conveyance— Insufficiently  Stamped— Effect  of.— Section  152  of  the 

internal  revenue  act  of  June  30,  1S64  (13  Stat.  2d2),  as  amended  by  act 
of  July  13,  1866  (14  Stat  141),  while  it  avoids  the  record  of  a  deed  not 
duly  stamped,  or  upon  which  the  stamp  is  not  cancelled,  does  not  affect 
the  validity  of  the  original.  Section  156  of  said  act  (13  Stat.  293),  im- 
poses a  penalty  upon  the  vendor  for  not  cancelling  a  stamp  put  upon  his 
conveyance,  but  does  not  affect  the  validity  of  the  conveyance  itself. 
Section  158  of  said  act  (13  Stat.  293),  as  amended  by  the  act  of  July  13, 
1866  (14  Stat  142),  imposes  a  penalty  upon  the  maker  for  not  duly  stamp- 
ing his  conveyance,  or  omitting  to  cancel  a  stamp  thereon,  and  declares 
the  same  void  if  either  omission  was  made  "  with  intent"  to  defraud  the 
government;  but  whoever  seeks  to  set  aside  or  avoid  a  conveyance  on 
that  ground  must  allege  and  prove  such  fraudulent  intent  DoweU  v. 
Applerjate,  232. 

2.  Omission  to  Stamp  Conveyance.- An  allegation  that  a  conveyance  was 

made  and  stamped  for"  less  than  the  actual  consideration,  with  intent  to 
aid  or  give  color  to  a  former  fraudulent  conveyance  of  the  same  prem- 
ises to  the  grantor,  or  that  such  conveyance  was  made  and  stamped  for 
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an  "inadequate"  consideration,  does  not  show  that  such  conveyance  was 
not  duly  stamped  with  intent  to  evade  the  stamp  act.    IiL 

3.  Convey AKCE  to  Defraud  Creditobs. — A  purchaser  from  the  grantee,  in 

a  conveyance  to  defraud  creditors,  without  notice  of  the  fraud,  is,  never- 
theless, liable  to  any  of  such  creditors  for  any  portion  of  the  purchase 
money  remaining  unpaid  after  notice  of  the  fraud,  and  a  court  of  equity 
will  give  such  creditor  a  lien  upon  the  premises  for  the  amount.     Id, 

4.  Deed,  When  Void  under  the  Internal  Revenue  Ac?r. — A  deed  al- 

leged to  have  been  made  with  the  intent  to  evade  the  internal  revenue 
act  or  to  defraud  the  United  States,  is  not  therefore  invalid  under  sec- 
tion 158  (13  Stat.  294;  14  Id.  152)  thereof,  and  to  make  it  so,  it  must 
also  appear  that  the  deed  was  made  without  being  duly  stamped  and  with 
the  intent  thereby  to  evade  the  revenue  act.     Id. 

5.  Grantee  in  Deed. — Said  section  158  only  avoids  a  deed  on  account  of 

the  intent  of  the  grantor  therein,  and  it  is  immaterial  with  what  intent 
the  grantee  receives  it  or  to  what  use  he  puts  it.    Id, 
See  Fraud  and  Fraudulent  Conveyances;  Water  Power. 

CORPORATION. 

1.  Foreign  Corporation.— The  Oregon  act  (Or.  Laws,  p.  617)  prohibiting 

a  foreign  corporation  from  "transacting  business  in  this  state,"  until  it 
appoints  a  resident  agent  therein,  was  not  intended  to  prevent  such 
corporation  from  maintaining  a  suit  in  the  state  courts;  and  it  is  not  in 
the  power  of  the  state  to  preveqt  it  from  maintaining  a  suit  in  this  court. 
Oranr/e  Nat.  Bank  v.  Traver,  210. 

2.  Same. — A  corporation  fonned  under  "the  national  banking  act,**  is  either 

a  citizen  of  the  United  States  only  or  a  citizen  of  the  state  where  it  is 
organized  and  located:  if  the  former,  it  is  not  a  foreign  corporation  in 
this  state;  if  the  latter,  it  is  a  foreign  corporation,  but  for  that  very  rea- 
son may  sue  in  the  national  courts  heirein,  irrespective  of  the  state  legis- 
lation.    Id. 

3.  Separate  Property  op  Married  Women. — A  debt  contracted  by  a  mar- 

ried woman  is  in  equity  a  charge  upon  her  separate  estate;  but  if  con- 
tracted as  surety  for  the  benefit  of  another,  the  authorities  are  in  conflict 
whether  it  creates  such  a  charge,  unless  her  intent  to  have  it  produce 
such  effect  is  expressed  in  the  contract;  but  in  either  case  a  note  given 
by  the  wife  for  the  debt  of  her  husband  with  a  stipulation  that  the  note 
is  taken  by  the  payee  '*  on  the  credit"  of  her  sepai-ate  estate,  is  sufficient 
evidence  of  her  intention  to  charge  her  estate  with  the  payment  of  such 
debt.     Id, 

4.  Stockholders  op  Mining  Corporation — Liability — Assessments. — The 

stockholders  of  mining  corporations  organissed  under  the  laws  of  Cali- 
fornia, as  the  bankrupt  corporation  in  this  case  was  organized,  incur  no 
liability  ex  contractu^  either  express  or  implied,  to  pay  in,  either  for  the 
prosecution  of  the  enterprise  or  the  payment  of  the  debts  of  the  company, 
the  nominal  par  value  of  their  shares.    In  re  S,  M.  C.  M.  Go,y  30.  • 

6.  Personal  Liability  por  Assessments. — Unless  stockholders  of  a  corpora- 

tion have  subscribed  for  stock,  or  are  the  successors  of  subscribers,  as- 
sessments levied  on  their  stock  can  be  enforced  only  by  the  sale  of  their 
shares.    Id, 
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6.  Section  349  op  the  Calipornia  Code  of  Civil  Procedure  does  not  cre- 

ate any  personal  liability  for  assessments,  unless,  from  the  terms  of  the 
stockholders*  subscription,  such  liability  was  incurred.     Id, 

7.  The  Remedy  of  Creditors  agibinst  the  stockholder  personally  is  limited 

and  defined  by  section  322  of  the  code.     Id, 
See  Contract,  2,  3. 

COURTS  OF  RECORD. 

1.  The  County  Courts  of  Oregon  are,  under  the  constitution  and  laws  of 

Oregon,  courts  of  record;  and  their  records  are  entitled  to  the  same  faith 
and  credit  as  is  attributed  to  the  records  of  other  superior  courts. 
Holmes  V.  O.  <fc  C7.  R,  R,  Co.,  380. 

2.  The  County  Courts,  under  the  constitution  of  Oregon,  have   general 

jurisdiction  of  probate  matters,  to  be  limited  and  regulated  by  statute, 
in  accordance  with  the  constitution.    Id, 

CRIMINAL  LAW. 
L  Indictment— Knowingly.— An  indictment  for  voting  without  having 
a  lawful  right  to  vote,  contrary  to  section  551 1  of  the  Revised  Statutes, 
should  contain  an  allegation  that  the  defendant  "knowingly"  so  voted — 
even  if  the  possession  of  such  knowledge  by  him  is  a  mere  question  of 
law.     U.  S.  v.Watkinds,  85. 

2.  Conviction  of  Crime — Forfeiture  of  the  Privilege  of  an  Electx)R- 

The constitution  of  the  state  of  Oregon  (art.  2,  sec.  3)  declares  that  ''the 
privilege  of  an  elector  shall  be  forfeited  by  a  conviction  of  any  crime 
which  is  punishable  by  imprisonment  in  the  penitentiary;"  the  defend- 
ant was  indicted  for  an  assault  with  a  dangerous  weapon,  contrary  to 
section  536  of  the  Oregon  Criminal  Code,  which  crime  was  thereby  made 
punishable  by  fine  or  imprisonment  in  the  jail  or  penitentiary,  in  the  dis- 
cretion of  the  court,  to  which  accusation  he  pleaded  guilty,  and  was 
sentenced  to  pay  a  fine  of  two  hundred  dollars;  afterwards,  on  June  7i 
1880,  the  defendant  voted  for  representative  in  congress  at  an  election 
held  in  Madison  precinct,  Oregon:  Held,  1,  That  the  term  **  conviction," 
as  used  in  the  constitution  of  Oregon,  suj^ra^  is  used  in  its  primary  and 
ordinary  sense,  and  signifies  a  proving  or  finding  that  the  defendant  is 
guilty,  either  by  the  verdict  of  a  jury  or  his  plea  to  that  efi'ect,  and  does 
not  include  the  sentence  which  follows  thereon;  2.  That  a  crime  "is 
punishable'*  by  imprisonment  in  the  penitentiary,  when  by  any  law  it 
may  be  so  punished,  and  the  fact  that  it  also  may  be,  or  is  otherwise 
punished,  does  not  change  its  grade  or  character  in  this  respect:  3.  That 
the  defendant  was  convicted  by  his  plea  of  guilty  of  a  crime  punishable 
by  iminisonment  in  the  penitentiary,  and  thereby  forfeited  his  pri\ilege 
as  an  elector  under  the  constitution  of  Oregon;  and,  4.  That  assuming 
the  term  conviction  to  include  the  sentence,  still  the  defendant  was  con- 
victed of  a  crime  so  punishable — the  liability  to  such  punishment,  and 
not  the  punishment  actually  inflicted,  being  the  circumstance  which  con- 
trols the  effect  of  the  conviction  in  this  respect.     Id, 

3.  Pardon. — Semhle,  that  such  forfeited   privilege   may  be  restored  by  a 

pardon  to  that  effect,  granted  in  pursuance  of  a  statute  expressly  author- 
izing it.    Id, 
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4.  Larceny  of  Indian  Property. — The  Indian  intercourse  act  of  June  30, 
1834  (4  Stat.  729),  was  extended  over  Oregon,  so  far  as  the  same  was  ap- 
plicable thereto,  by  act  of  June  5,  1850  (9  Stat.  437):  Held,  that  the  pro- 
vision of  said  act  of  1834,  providing  for  the  punishment  of  a  white  num 
for  stealing  the  property  of  an  Indian,  and  vice  t'ersa,  was  applicable  to 
Oregon,  and  thereafter  in  force  there;  and  that  the  same  was  not  modi- 
fied or  repealed  by  the  admission  of  the  state  into  the  Union — February 
14,  1859  (11  Stat.  383).     U.  S.  v.  Bridlcman,  243. 

6.  Umatilla  Reservation,  an  Indian  Country. — The  treaty  of  June  9, 
1855  (12  Stat.  445),  establishing,  the  Umatilla  reservation  for  the  exclu- 
sive use  of  certain  Indian  tribes,  was  not  modified  or  repealed  by  the  act 
admitting  Oregon  into  the  Union,  and  from  the  date  of  such  treaty,  and 
by  reason  thereof,  such  reservation  was  and  is  '*  Indian  country,"  and  all 
laws  for  the  punishment  of  crimes  committed  in  such  country  are  appli- 
cable thereto,  and  may  be  enforced  in  the  United  States  courts  for  the 
district  of  Oregon.     Id, 

6.  Intercourse  with  the  Indian  Tribes. — The  power  of  congress  to  regu- 

late the  intercourse  between  the  inhabitants  of  the  United  States  and  the 
Indian  tribes  therein,  is  not  limited  by  state  lines  or  governments,  but 
may  be  exercised  and  enforced  wherever  the  subject — Indian  tribes — 
exists.     Id. 

7.  Powers  oy  United  States  Attorney. — ^The  district  attorney  of  the 

United  States  possesses  no  absolute  power  to  dismiss  a  criminal  charge 
pending  the  examination  of  the  accused  before  a  commissioner.  He  at- 
tends the  examination  only  as  counsel  of  the  government,  to  see  that  the 
evidence  against  the  accused  is  properly  presented.  United  States  v. 
Schuniany  439. 

8.  Sam^. — Nor  has  the  district  attorney  any  absolute  power  over  a  criminal 

charge  pending  before  a  grand  jury.  His  duty  requires  him  to  attend 
its  sessions,  to  advise  it  as  to  the  law  upon  points  desired,  and,  when 
directed,  to  draw  an  indictment — but  he  cannot  prevent  the  considera- 
tion of  the  charge  by  declaring  that  the  government  will  not  prosecute 
the  case.     Id. 

9.  Same. — After  indictment  found  and  before  trial  commenced,  the  district 

attorney  has  the  absolute  power  to  enter  a  noUe  prof^equi;  and  after  the 
trial  has  commenced  he  can  dismiss  the  prosecution  with  the  consent  of 
the  defendant.     Id. 

10.  The  Powers  and  Duties  of  Commissioners  in  criminal  cases  stated.  Id. 

CUSTOMS. 
1.  CrsT«M  AS  to  Manifest— Forfeiture. — Where  a  practice  had  long  pre- 
vailed with  the  knowledge  and  acquiescence  of  the  custom-house  author- 
ities, of  allowing  the  officers  and  crews  of  steamers  arriving  from  China 
to  import  and  pay  duties  upon  merchandise  without  enteiing  it  upon  the 
manifest,  and  the  collector,  desiring  to  put  an  end  to  the  practice,  seized 
goods  80  imported,  as  forfeited  under  section  2809  of  the  revised  statutes, 
and  there  was  no  evidence  of  a  fraudulent  concealment  or  of  any  design 
to  evade  the  payment  of  duties:  Heldf  that  no  decree  of  forfeiture  could 
be  passed,  as  it  did  not  appear  * '  th<U  there  was  an  actual  intention  to  de- 
fraud the  United  States,^'  as  required  by  section  16  of  the  act  of  June  22, 
1874.     U.  8,  V.  Three  Trunks,  364. 
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2.  Limitation  of  Action  to  Recovkb  Duties— Notice  to  Importer  of  De- 
cision OF  Secretaby. — Under  secction  2931  of  the  revised  statutes  the 
importer  is  not  entitled  to  notice  of  the  decision  of  the  secretary  upon  an 
appeal  from  the  collector,  and  the  limitation  of  ninety  days,  within  which 
the  importer  may  commence  an  action  under  said  section  to  recover  duties 
alleged  to  have  heen  illegally  exacted,  commences  to  run  from  the  date 
of  said  decision,  and  not  from  the  time  the  importer  may  have  knowledge 
of  it.     Chung  Yune  v.  Shurtlef,  448. 

See  Duties. 

DAMAGES. 

1.  Damages. — The  charterers  procured  two  hundred  passengers  to  ship  on 

said  vessel  out  of  Hongkong  at  rates  that  would  have  netted  them  four- 
teen dollars  apiece,  or  two  thousand  eight  hundred  dollars  in  the  aggre- 
gate, which  gains  they  were  prevented  from  making  hy  the  failure  of  the 
owners  to  perform  their  contract:  Held,  that  the  prevention  of  these 
gains  was  a  damage  to  the  charterers  which  naturally  arose  from  the 
breach  of  the  contract,  and  must  also  have  been  in  the  contemplation  of 
the  parties  thereto,  and  therefore  they  are  entitled  to  recover  them  in  a 
suit  for  such  breach.     Ye  Seng  Co,  v.  Corhitt,  368. 

2.  Money  Paid  into  Court. — Money  paid  into  court  by  a  defendant  is  an 

absolute  admission  that  so  much  is  due  upon  the  claim  of  the  plaintiff, 
and  is  so  far  a  payment  thereof,  and  the  better  opinion  seems  to  be  that 
the  defendant  may  receive  said  deposit  pending  the  litigation;  and,  in 
any  event,  he  may  prosecute  his  action  for  the  remainder  of  his  claim, 
subject  to  the  risk  of  paying  costs  if  he  recover  no  more  than  the  tender. 

DEATH,  ACTION  FOR. 

1.  Statute  Construed— Death  by  Wrongful  Act — Kindred — ^Pleading. 

It  is  not  indispensable  that  a  complaint,  drawn  to  recover  damages  for 
death  by  wrongful  act,  under  the  statute  of  Nevada,  should  set  forth 
that  there  are  kindred  named  in  the  act.  There  may  be  a  recovery  with- 
out it.     Hooch  V.  Con,  Imp,  Mm,  Co,,  224. 

2.  Same. — But  if  proof  is  to  be  given  of  injury  to  kindred,  the  facts  must  be 

averred.     Id. 

3.  Same. — Under  that  statute,  it  is  immaterial  whether  the  death  of  the  per- 

son injured  is  immediate  or  consequential.    Id. 
See  Administrator. 

DUTIES.  • 

1.  Change  in  Duties. — In  a  contract  for  the  purchase  of  goods  to  arrive 
from  Calcutta,  it  was  provided:  **Any  change  in  duties  to  be  for  or 
against  purchasers."  After  the  making  of  the  contract,  and  before  the 
payment  of  the  duties,  the  Secretary  of  the  Treasury,  in  pursuance  of 
section  3564  of  the  revised  statutes,  proclaimed  a  reduction  in  the  value 
of  the  rupee,  being  the  currency  in  which  the  invoices  were  made  out 
(R.  S.  2828),  in  consequence  of  which  change  in  the  value  of  the  rupee, 
the  amount  of  the  duties  required  to  be  paid  was  diminished:  Held,  that 
the  '*  change  in  duties"  provided  for  in  the  contract,  is  a  change  in  the 
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rcUrt  of  duties  prescribed  1>y  law,  and  not  a  change  in  the  aggregate 
amount  of  duties  incidentally  resulting  from  a  change  in  the  yalue  of  the 
rupee.    Detrick  v.  Balfour,  348. 
2.  Statutes  Construed.— Sections  2838,  2906,  3473,  and  3564  of  the  revised 
statutes  of  the.  United  States  construed.    Id, 
See  Customs. 

EQUITY. 

1.  Where  a  Decree  in  Equity  is  obtained  against  a  defendant  for  a  sum 

of  money,  and  execution  has  been  returned  unsatisfied,  a  court  of  equity 
has  jurisdiction  of  a  bill  alleging  that  the  defendant  has  secreted  his 
property,  and  is  disposing  of  the  same  with  the  avowed  intent  of  de- 
frauding the  complainant,  and  depriving  him  of  the  fruits  of  his  decree, 
and  praying  an  injunction  and  receiver.  It  is  not  necessary  in  such  a 
bill  to  particularly  describe  the  assets,  whether  equitable  or  not,  sought 
to  be  reached,  and  a  court  of  equity  will  issue  an  injunction,  appoint  a  re- 
ceiver, and  compel  an  assignment  of  all  the  property  of  the  defendant, 
when  such  action  is  necessary  to  defeat  the  fraudulent  designs  of  the  de- 
fendant.    Shainwald  v.  Letcis,  148. 

2.  QUiERE.  — Whether,  upon  such  a  showing  to  the  court  by  petition  in  the  orig- 

inal suit,  a  writ  of  sequestration  may  not  issue  ?    Id. 

3.  Qu^RE. — Whether,  under  such  an  original  decree,  and  upon  the  showing 

above  mentioned,  the  court  has  not  the  power  to  issue  an  injunction  and 
make  an  order  for  a  receiver  and  assignment,  without  requiring  the  com- 
plainant to  file  a  so-(alled  creditor's  bill,  or  to  wait  for  the  return  of  an 
execution  unsatisfied  ?    Id, 

4.  Amendment  of  Bill. — After  a  demurrer  to  a  bill  is  allowed,  the  right  to 

amend  rests  in  the  discretion  of  the  court,  and  leave  to  amend  will  not 
be  granted  unless  it  is  necessary  to  promote  or  attain  the  ends  of  justice 
in  the  case.     Dowell  v.  Applegate,  232. 

5.  Case  in  Judgment. — A  demurrer  to  a  bill  being  sustained,  the  plaintiff 

asked  leave  to  amend,  to  the  effect  that  a  deed  to  the  demurrants  was 
void  under  said  section  158,  for  want  of  being  duly  stamped,  which  was 
denied — it  also  appearing,  that  said  parties  were  honafde  purchasers  for 
an  adequate  consideration.     Id. 

6.  Taxes — Injunction. — ^No  injunction  will  be  granted  to  stay  the  collection 

of  taxes  upon  a  bill  which  does  not  affirmatively  show  that  so  much  of 
the  tax  has  been  paid  or  tendered  without  demanding  a  receipt  in  full,  as 
is  conceded  ought  to  be  paid,  or  so  much  as  the  court  can  see,  or  as  can 
be  shown  by  affidavits  should  be  paid.     Huntington  v.  Palmer^  355. 

7.  Same. -•-A  bill  to  restrain  the  collection  of  taxes  which  does  not  show  a 

payment  or  unconditional  tender  of  so  much  of  the  tax  as  is  conceded, 
or  can  be  shown  to  be  properly  due,  does  not  present  any  equity  suffi- 
cient to  justify  either  preliminary  or  final  relief.     Id, 

8.  Equity  Rule  90  neither  enlarges  nor  limits  the  equitable  jurisdiction  of 

the  courts  of  the  United  States,  but  merely  regulates  the  practice  in 
those  cases  wherein  the  court  has  jurisdiction  under  the  constitution  and 
laws  of  the  United  States  in  particulars  not  otherwise  specially  provided 
by  rule.     Leivis  v.  Shainwald,  403. 

9.  Creditobs*  Bill.— Both  the  court  of  chancery  in  England  and  the  court 
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of  chancery  of  the  state  of  New  York,  prior  to  the  passage  of  the 
revised  statutes  of  New  York,  which  provide  for  creditors'  bills,  had 
jurisdiction  of  a  bill  filed  by  a  creditor  after  execution  issued,  and  a  re- 
turn of  nulla  bona  J  to  discover  and  apply  to  the  satisfaction  of  the  judg- 
ment or  decree  property  subject  to  execution  fraudulently  conveyed  or 
concealed  for  the  purpose  of  evading  the  execution.     Id. 

10.  Same— Ground  of  Jcrisdictigs. — The  jurisdiction  arises  under  the  head 
of  fraud  and  trust.     Id. 

11.  Creditors'  Bill— New  York  Revlsrd  Statctbs. — Whether  the  revised 
statutes  of  New  York  enlarged  the  jurisdiction  of  the  court  of  chancery 
of  that  state  in  regard  to  creditors*  bills  not  decided.     Id. 

12.  Fishing  Bills. — A  bill  which  alleges  with  as  reasonable  certainty  as  the 
case  admits  the  existence,  and  asks  a  discovery  of,  material  facts,  is  not 
a  *'  fishing  bill."    Fishing  bills  discussed.     Id. 

13.  Ne  Exeat. — In  a  final  decree,  where  the  facts  stated  in  the  bUl  and 
established  or  admitted  at  the  hearing  justify  it,  a  writ  of  n^  exeat 
repuhlica  may  be  provided  for,  even  though  there  be  no  prayer  in  the 
bill  for  the  writ.  The  authorities  indicate  that  the  writ  may  also  be 
issued,  upon  a  proper  application,  after  final  judgment  or  decree.     Id. 

14.  Same. — The  writ  of  ne  exeat  is  no  more  discharged  by  entry  of  judgment 
than  an  attachment.  The  very  object  of  the  writ  is  to  detain  the  party 
within  the  jurisdiction  of  the  court  to  secure  the  execution  or  the  judg- 
ment or  decree.     Id. 

15.  The  District  Court  has  jurisdiction  under  section  716  of  the  revised 
statutes  in  a  proper  case  to  issue  a  writ  of  ne  exeat.  Section  717  relates 
to  the  several  judges  named  as  distinguished  from  the  courts  over  which 
they  preside.     Id. 

16.  Equity  Rule  21. — The  limitation  of  equity  rule  21  only  applies  where  the 
writ  of  ne  exeat  is  ecsked  for  "  peuding  the  suit."     Id. 

17.  Final  Decree. — Whether  a  decree  dissolving  a  partnership,  directing  a 
sale  of  the  partnership  property;  that  certain  sums  of  money  and  costs, 
together  with  the  partnership  debts,  be  paid,  and  the  remainder  of  the 
proceeds  divided  between  the  partners  in  prescribed  proportions,  without 
ascertaining  the  amounts  of  the  debts,  or  other  sums  to  be  paid,  and 
where  other  and  further  provisions  are  subsequently  added  to  the  decree, 
is  a  final  decree  from  which  an  appeal  may  be  taken,  quaere.  ?  Wiegand  v. 
Copelandy  442. 

18.  Partnership  Assets. — Real  estate  put  into  the  partnership  at  an  agreed 
valuation,  as  a  part  of  the  capital  stock,  and  so  entered  upon  the  books  of 
the  firm,  and  used  without  objection  as  partnership  property  for  more 
than  three  years,  is  partnership  assets,  although  the  partner  originally 
Owning  it  has  made  no  actual  conveyance  to  the  firm,  or  of  one  half  to 
the  other  partner,  he  having  retained  the  legal  title  as  security  for  the 
indetedness  of  the  other  party  for  his  share  of  the  stock.  In  such  case, 
although  the  legal  title  is  still  in  the  party  originally  owning  it,  he  holds 
it  in  trust  for  the  partnership,  subject  to  his  lien  as  between  him  and 
the  other  partner.    Id. 

19.  Sale  of  Real  Estate  of  Partnership. — Where  real  estate  constitutes  a 
part  of  the  partnership  assets,  and  is  in  such  a  condition  that  it  cannot 
be  divided,  or  it  is  required  to  pay  the  partnership  debts,  the  court  has 
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authority,  upon  a  decree  of  dissolution/to  decree  a  sale  of  such  property, 
and  out  of  the  proceeds  direct  the  partnership  debts  to  be  paid,  auy  sur- 
plus that  may  remain  to  be  properly  divided  between  the  partners,     /rf. 

20.  Subsequent  Errors. — VVher^  there  is  no  error  in  the  decree  from  which 
an  appeal  is  specifically  taken,  or  in  the  proceedings  upon  wliich  it  is  based, 
errors  in  subsequent  orders  and  proceedings  under  them,  from  which  no 
appeal  has  been  taken,  cannot  be  considered!     Id. 

21.  Costs  in  Equity  Proceedings  rest  in  the  sound  discretion  of  the  court. 
Jd. 

22.  Equity  Suit  to  Restrain  Action  at  Law— Service  of  Process. — 
Where  an  action  for  the  possession  of  real  property  is  brought  in  the  cir- 
cuit court  of  the  United  States  by  plaintiffs,  who  are  non-residents  of 
the  state  and  absent  from  it,  and  the  defence  to  the  action  arises  out  of 
matters  purely  of  equitable  cognizance,  and  a  suit  in  equity  for  relief 
against  the  action  is  brought,  the  court  will  enjoin  proceedings  in  the  ac- 
tion at  law  until  the  suit  in  equity  can  be  heard  and  determined,  and 
direct  service  of  the  subpcena  in  the  equity  suit  to  be  made  on  the  attor- 
neys of  the  plaintiffs  in  the  action  at  law.     Cullin  v.  Elyy  632. 

23.  Service  of  Subposna  on  Attorneys. — The  retainer  of  attorneys  at  law 
by  non-residents  to  bring  an  action  to  recover  possession  of  land  in  this 
state,  authorizes  them  to  appear  for  their  clients  in  a  suit  in  equity,  insti- 
tuted by  the  defendants  in  that  action,  to  establish  their  defence;  and 
service  of  the  subpcena  in  such  suit  on  the  attorneys  may  be  allowed  by 
the  court  and  held  to  be  good  service.     Jd. 

See  Mexican  Grants;  Mines  and  Mikikg  Laws;  Statute  of  Limitations. 

ESTOPPEL. 
1.  Estoppel. — In  1871  the  premises  in  controversy  were  selected  and  ap- 
proved by  the  land  department  as  a  part  of  the  wagon-road  grant  with- 
out objection  on  the  part  of  the  state  or  any  attempt  to  show  that  they 
were  swamp,  and  in  1872  the  state  sold  the  same  to  the  defendant  as 
swamp,  and  the  defendant  is  in  possession  without  having  paid  the  pur- 
chase money:  HtUly  that  the  defendant  has  no  title,  and  cannot  prove 
title  in  the  state  under  the  swamp  land  grant,  because  the  state  is  es- 
topped to  deny  that  the  premises  are  within  the  wagon-road  grant. 
Cahn  V.  Barnes^  48. 

EVIDENCE. 

See  Parties  as  Witnesses. 

EXECUTION  AND  EXECUTION  SALES. 

1.  Time  Purchase  from  State— Sale — Execution. — ^The  interest  which  a 

person  has  under  a  time  purchase  from  the  state,  while  the  contract  re- 
mains in  force,  is  property  subject  to  levy  and  sale  upon  execution.  Mc- 
Williams  v.  WithingUmy  205. 

2.  Same — Right  of  Purchaser— The  purchaser  at  such  sale  has  a  right  to 

make  the  annual  payments  and  perfect  the  title.     Id. 

3.  Same — Duty  of  Mortoaoor. — In  the  absence  of  any  false  representa- 

tions as  to  the  extent  of  his  interest  or  contract  at  the  date  of  the  mort' 
gage  under  which  the  property  is  sold,  it  is  not  the  duty  of  the  mort- 
gagor to  perfect  the  title  by  making  the  annual  payments.     Id, 
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8.  Same. — In  a  suit  brought  to  set  aside  a  conveyance  to  the  wife  as  fraadn- 

lent  against  the  creditors  of  the  husband,  it  is  too  late  upon  the  hearing 
to  raise  the  question  that  such  conveyance  or  the  record  of  it  is  void  be- 
cause the  original  is  not  duly  stamped.     Id. 

9.  Lien  op  Judgment  and  Ck)NVEYANCE. — SemJble,  that  section  268  of  the 

Oregon  civil  code,  which  declares  that  a  conveyance  of  real  property 
shall  be  void  as  against  the  lien  of  a  docketed  judgment  unless  recorded 
within  five  days  from  its  execution,  should  be  limited  to  cases  'where  such 
lien  was  acquired  in  good  faith— without  notice  of  such  conveyance.  Id. 
See  Conveyance;  Forfeiture. 

GUARDIAN  AND  GUARDIAN  SALES. 
1.  Sale  of  Lands  by  Guardian. — A  county  court  has  jurisdiction  to  license 
the  sale  of  lands  by  a  guardian  appointed  by  itself,  upon  the  presentation 
by  such  guardian  of  a  verified  petition  therefor  stating  the  condition  of 
the  ward's  estate  and  the  circumstances  tending  to  show  the  necessity  or 
expediency  of  such  sale;  and  the  petition  is  sufficient  to  give  jurisdiction 
when  the  order  granting  the  license  is  attacked  collaterally,  if  it  appears 
therefrom  or  by  reasonable  inference  from  the  facts  stated  therein,  that 
the  ward  had  no  income,  and  that  it  was  necessary  to  sell  his  land  to 
maintain  him  in  the  insane  asylum  as  provided  by  law.  Sprigg  v.  Stump, 
280. 

INDIANS. 

1.  Larceny  of  Indian  Property. — The  Indian  intercourse  act  of  Jane  30, 

1834  (4  Stat.  729),  was  extended  over  Oregon,  so  far  as  the  same  was  ap- 
plicable thereto,  by  act  of  June  5,  1850  (9  Stat.  437):  Held,  that  the  pro- 
vision of  said  act  of  1834,  providing  for  the  punishment  of  a  white  man 
for  stealing  the  property  of  an  Indian,  and  vice  versa,  was  applicable  to 
Oregon,  and  thereafter  in  force  there;  and  that  the  same  was  not  modi- 
fied or  repealed  by  the  admission  of  the  state  into  the  Union — February 
14,  1859  (11  Stat.  383).     CT.  S.  v.  Bridleman,  243. 

2.  Umatilla  Reservation,  an  Indian  Country.— The  treaty  of  June  9, 

1855  (12  Stat.  445),  establishing  the  Umatilla  reservation  for  the  exclu- 
sive use  of  certain  Indian  tribes,  was  not  modified  or  repealed  by  the  act 
admitting  Oregon  into  the  Union,  and  from  the  date  of  such  treaty,  and 
by  reason  thereof,  such  reser\'ation  was  and  is,  **  Indian  country,"  and  all 
laws  for  the  punishment  of  crimes  committed  in  such  country  are  appli- 
cable thereto,  and  may  be  enforced  in  the  United  States  courts  for  the 
district  of  Oregon.     Id. 

3.  Intercourxe  with  the  Indian  Tribes. — The  power  of  congress  to  regu- 

late the  intercourse  between  the  inhabitants  of  the  United  States  and  the 
Indian  tribes  therein,  is  not  limited  by  state  lines  or  govemments,  but 
may  be  exercised  and  enforced  wherever  the  subject — Indian  tribes — 
exists.     Id,  • 

4.  Advertising  tor  Supplies  by  Superintendent  oir  Indian  Affairs — 

Payment  for.— The  defendant,  as  superintendent  of  Indian  affairs, 
published  a<lvertisements  in  two  newspapers,  inviting  proposals  for  sup- 
plies, upon  the  authority  of  a  general  order  to  that  eflect,  addressed  to 
his  predecessor  in  office  by  the  commissioner  of  Indian  affairs,  in  which 
it  was  stated  that  the  order  waa  made  by  the  direction  of  the  secretary 
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of  the  interior,  and  attached  copies  of  said  order  to  the  bills  for  publish- 
ing sach  advertisements:  Heldf  that  the  pablication  of  snch  advertise- 
ments was  anthoriced  by  the  secretary  of  the  interior  within  the  meaning 
of  section  3828  of  the  revised  statutes;  and  that  the  payment  therefor 
was  a  lawful  ei^nditnre  of  the  public  money  intrusted  to  the  superin- 
tendent, and  ought  to  be  allowed  in  his  accounts.     U.  8,  v.  Odeneal,  451. 

INDICTMENT. 
See  Ceiminal  Law. 

INJUNCTION. 

1.  Cause  Removed— Injunction. — Upon  the  removal  of  a  cause  from  a 

state  to  a  circuit  court,  the  latter  has  power  to  modify  or  allow  an  in- 
junction therein,  before  the  first  day  of  its  next  term.  Portland  v.  0.  B, 
Co,,  122. 

2.  Injunction. — ^Where  a  suit  for  injunction  turns  wholly  upon  the  validity 

of  an  act  of  the  legislature  granting  the  defendant  the  exclusive  right  to 
the  use  of  certain  property,  to  aid  in  the  construction  and  operation  of 
its  railway,  which  is  claimed  by  the  plaintiff  as  a  public  levee  or  land- 
ing, and  the  use  of  such  property  in  a  way  not  materially  in  conflict  with 
any  use  to  which  it  is  being  put,  is  of  great  advantage  to  the  defendant, 
an  injunction  restraining  it  from  such  use  will  be  modified  accordingly; 
and  in  the  consideration  of  the  matter,  weight  will  be  given  to  the  pre- 
sumption that  an  act  of  the  legislature  is  valid  and  that  the  defendant 
is  engaged  in  a  puUic  enterprise  in  which  the  public  is  interested.     Id. 

3b  Bond. — Upon  the  modification  of  an  injunction,  the  court  may  require,  as 
a  condition  of  such  modification,  that  the  defendant  give  a  bond  to 
secure  the  plaintiff  against  any  injury  which  may  result  to  it  from  the 
same,  or  to  perform  the  final  decree  concerning  the  same.     Id, 

4.  Injunction  Oeantbd. — ^A  preliminary  injunction  granted  to  restrain  the 
building  of  a  bridge  over  the  Wallamet,  with  a  draw  of  only  one  hundred 
feet  on  either  side  of  the  pivot-pier,  under  the  authority  of  an  act  of  the 
state  legislature  authorizing  the  building  of  snch  bridge,  with  a  good  and 
sufficient  draw  of  not  less  than  one  hundred  feet,  upon  evidence  showing 
that  such  a  bridge  would  materially  obstruct  the  navigation  of  the  river, 
because  said  act  did  not  absolutely  authorise  a  bridge  with  a  draw  of 
only  one  hundred  feet,  and  if  it  did,  it  was  in  conflict  with  the  act  of  con- 
gress of  February  14, 1859,  declaring  the  river  a  free  and  common  high-, 
way,  and  therefore  it  is  void.     Hatch  v.  WaUamet  Iron  B,  Co,.,  128. 

6.  Injunction. — A  preliminary  injunction  granted  to  restrain  the  erection  of 
a  bridge  across  the  Wallamet  river,  at  Portland,  contrary  to  the  act  of 
congress  (11  Stat.  383)  declaring  the  navigable  waters  of  the  state  free 
and  common  highways,  at  the  suit  of  a  riparian  owner  injured  thereby. 
Id.  141. 

6.  Obctruction  to  Navigation. — Where  congress  has  declared  a  navigable 
river  to  be  a  common  highway,  the  state  cannot  authorize  an  obstruction 
therein,  and  anything  which  materially  interferes  with  or  limits  the  navi- 
gability thereof,  considering  the  use  which  it  is  or  may  be  subject  to,  is 
an  obstruction  and  a  violation  of  such  act  of  congress,  which  the  United 
States  circuit  court  has  jurisdiction,  under  the  judiciary  act  of  1875  (18 
Stat.  470)  to  prevent  or  abate  by  injunction.  Id, 
43 
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8.  Same. — In  a  suit  brought  to  set  aside  a  conveyance  to  the  wife  as  fraadu- 

lent  againsc  the  creditors  of  the  husband,  it  is  too  late  upon  the  hearing 
to  raise  the  question  that  such  conveyance  or  the  record  of  it  is  void  be- 
cause the  original  is  not  duly  stamped.     Id. 

9.  Lien  of  Judgment  and  Conveyance. — StmhUy  that  section  268  of  the 

Oregon  civil  code,  which  declares  that  a  conveyance  of  real  property 
shall  be  void  as  against  the  lien  of  a  docketed  judgment  unless  recorded 
within  five  days  from  its  execution,  should  be  limited  to  cases  where  such 
lien  was  acquired  in  good  faith— without  notice  of  such  conveyance.  Id, 
See  Conveyance;  Forfeiture. 

GUARDIAN  AND  GUARDIAN  SALES. 
1.  Sale  of  Lands  by  Guardian. — A  county  court  has  jurisdiction  to  license 
the  sale  of  lands  by  a  guardian  appointed  by  itself,  upon  the  presentation 
by  such  guardian  of  a  verified  petition  therefor  stating  the  condition  of 
the  ward's  estate  and  the  circumstances  tending  to  show  the  necessity  or 
expediency  of  such  sale;  and  the  petition  is  sufficient  to  give  jurisdiction 
when  the  order  granting  the  license  is  attacked  collaterally,  if  it  appears 
therefrom  or  by  reasonable  inference  from  the  facts  stated  therein,  that 
the  ward  had  no  income,  and  that  it  was  necessary  to  sell  his  land  to 
maintain  him  in  the  insane  asylum  as  provided  by  law.  Sprigg  v.  Slump, 
280. 

INDIANS. 

1.  Larceny  of  Indian  Property. — The  Indian  intercourse  act  of  June  30, 

1834  (4  Stat.  729),  was  extended  over  Oregon,  so  far  as  the  same  was  ap- 
plicable thereto,  by  act  of  June  5,  1860  (9  Stat  437):  Beldy  that  the  pro- 
vision of  said  act  of  1834,  providing  for  the  punishment  of  a  white  man 
for  stealing  the  property  of  an  Indian,  and  vice  versa,  was  applicable  to 
Oregon,  and  thereafter  in  force  there;  and  that  the  same  was  not  modi- 
fied or  repealed  by  the  admission  of  the  state  into  the  Union — February 
14,  1859  (11  Stat.  383).     U,  S.  v.  Bridleman,  243. 

2.  Umatilla  Reservation,  an  Indian  Country. —The  treaty  of  June  9, 

1855  (12  Stat.  445),  establishing  the  Umatilla  reservation  for  the  exclu- 
sive use  of  certain  Indian  tribes,  was  not  modified  or  repealed  by  the  act 
admitting  Oregon  into  the  Union,  and  from  the  date  of  such  treaty,  and 
by  reason  thereof,  such  reservation  was  and  is,  "Indian  country,"  and  all 
laws  for  the  punishment  of  crimes  committed  in  such  country  are  appli- 
cable thereto,  and  may  be  enforced  in  the  United  States  courts  for  the 
district  of  Oregon.     Id. 

3.  Intercourse  wjth  the  Indian  Tribes.— The  power  of  congress  to  regu- 

late the  intercourse  between  tlie  inhabitants  of  the  United  States  and  the 
Indian  tribes  therein,  is  not  limited  by  state  lines  or  governments,  but 
may  be  exercised  and  enforced  wherever  the  subject — Indian  tribes — 
exists.     Id.  • 

4.  Advertising  for  Supplies  by  Superintendent  of  Indian  Affairs- 

Payment  FOR.— The  defendant,  as  superintendent  of  Indian  affurs, 
published  advertisements  in  two  newspapers,  inviting  proposals  for  sup- 
plies, upon  the  authority  of  a  general  order  to  that  effect,  addressed  to 
his  predecessor  in  office  by  the  commissioner  of  Indian  affairs,  in  which 
it  was  stated  that  the  order  was  made  by  the  direction  of  the  secretary 
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of  the  interior,  and  attached  copies  of  said  order  to  the  bills  for  publish- 
ing such  advertisements:  Heldf  that  the  publication  of  such  advertise- 
tnents  was  authorized  by  the  secretary  of  the  interior  within  the  meaning 
of  section  3828  of  the  revised  statutes;  and  that  the  payment  therefor 
was  a  lawful  es^penditure  of  the  public  money  intrusted  to  the  superin- 
tendent, and  ought  to  be  allowed  in  his  accounts.     U.  8,  v.  Odeneal,  451. 

INDICTMENT. 
See  Criminal  Law. 

INJUNCTION. 

1.  Cause  Removed— Injunction, — ^Upon  the  removal  of  a  cause  from  a 

state  to  a  circuit  court,  the  latter  has  power  to  modify  or  allow  an  in- 
junction therein,  before  the  first  day  of  its  next  term.  Portland  v.  0.  B, 
Co.,  122. 

2.  Injunction. — ^Where  a  suit  for  injunction  turns  wholly  upon  the  validity 

of  an  act  of  the  legislature  granting  the  defendant  the  exclusive  right  to 
the  use  of  certain  property,  to  aid  in  the  construction  and  operation  of 
its  railway,  which  is  claimed  by  the  plaintiff  as  a  public  levee  or  land- 
iikg,  and  the  use  of  such  property  in  a  way  not  materially  in  conflict  with 
any  use  to  which  it  is  being  put,  is  of  great  advantage  to  the  defendant, 
an  injunction  restraining  it  from  such  use  will  be  modified  accordingly; 
and  in  the  consideration  of  the  matter,  weight  will  be  given  to  the  pre- 
sumption that  an  act  of  the  legislature  is  valid  and  that  the  defendant 
is  engaged  in  a  public  enterprise  in  which  the  public  is  interested.     Id. 

3.  Bond. — Upon  the  modification  of  an  injunction,  the  court  may  require,  as 

a  condition  of  such  modification,  that  the  defendant  give  a  bond  to 
secure  the  plaintiff  against  any  injury  which  may  result  to  it  from  the 
same,  or  to  perform  the  final  decree  concerning  the  same.     Id. 

4.  Injunction  Granted. — A  preliminary  injunction  granted  to  restrain  the 

building  of  a  bridge  over  the  Wallamet,  with  a  draw  of  only  one  hundred 
feet  on  either  side  of  the  pivot-pier,  under  the  authority  of  an  act  of  the 
state  legislature  authorizing  the  building  of  such  bridge,  with  a  good  and 
sufficient  draw  of  not  less  than  one  hundred  feet,  upon  evidence  showing 
that  such,  a  bridge  would  materially  obstruct  the  navigation  of  the  river, 
because  said  act  did  not  absolutely  authorise  a  bridge  with  a  draw  of 
only  one  hundred  feet,  and  if  it  did,  it  was  in  conflict  with  the  act  of  con- 
gress of  February  14, 1859,  declaring  the  river  a  free  and  common  high-i. 
way,  and  therefore  it  is  void.     Hatch  v.  WcUlamet  Iron  B.  Co.^  128. 

5.  Injunction. — A  preliminary  injunction  granted  to  restrain  the  erection  of 

a  bridge  across  the  Wallamet  river,  at  Portland,  contrary  to  the  act  of 
congress  (11  Stat.  383)  declaring  the  navigable  waters  of  the  state  free 
and  common  highways,  at  the  suit  of  a  riparian  owner  injured  thereby. 
Id.  141. 

6.  OBSTBUcnoN  to  NAViOATtoN. — Where  congress  has  declared  a  navigable 

river  to  be  a  common  highway,  the  state  cannot  authorize  an  obstruction 
therein,  and  anything  which  materially  interferes  with  or  limits  the  navi- 
gability thereof,  considering  the  use  which  it  is  or  may  be  subject  to,  is 
an  obstruction  and  a  violation  of  such  act  of  congress,  which  the  United 
States  circuit  court  has  jurisdiction,  under  the  judiciary  act  of  1875  (18 
Stat.  470}  to  prevent  or  abate  by  injunction.  Id, 
43 
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3.  Jurisdiction,  What  is.— Where  the  petition  for  letters  of  administration 

alleges  all  the  facts  necessary  to  give  the  court  jurisdiction,  the  court  is 
required  to  iuqnire  into  the  truth  of  the  facts  so  alleged,  and  is  author- 
ized to  determine  and  adjudicate  thereon;  and  such  authority  to  inquire 
and  adjudge  is  jurisdiction.     Holmes  v.  0.  <fc  C,  B,  B,  Co.,  380. 

4.  Same. — Under  the  statutes  of  Oregon,  letteris  of  administration  upon  the 

estates  of  persons  dying  without  a  will  are  to  be  granted  by  the  county 
court  of  the  county  of  which  the  intestate  was  an  inhabitant  at  or  im- 
mediately before  his  death  upon  the  presentation  of  a  petition  to  the 
court  alleging  the  necessary  facts,  including  the  fact  of  such  inhabitancy. 
Id. 

5.  Second  Administratob. — ^The  appointment  of  an  administrator  while 

there  exists  a  legal  administrator  is  void.     Id. 

6.  Equity  Rule  90  neither  enlai^ges  nor  limits  the  equitable  jurisdiction  of 

the  courts  of  the  United  States,  hot  merely  regulates  the  practice  in 
those  cases  wherein  the  court  has  jurisdiction  under  the  constitution  and 
laws  of  the  United  States  in  particularB  not  otherwise  specially  provided 
by  rule.    Lewis  t.  Shainwald,  403. 

7.  Creditor's  Bill. — Both  the  court  of  chancery  in  England  and  the  court 

of  chancery  of  the  state  of  New  York,  prior  to  tiie  passage  of  the 
revised  statutes  of  New  York,  which  provide  for  creditors*  biUs,  had 
jurisdiction  of  a  bill  filed  by  a  creditor  after  execution  issued,  and  a  re- 
turn of  nulla  bona,  to  discover  and  apply  to  the  satisfaction  of  the  judg- 
ment or  decree  property  subject  to  execution  fraudulently  conveyed  or 
concealed  for  the  purpose  of  evading  the  execution.     Id. 

8.  Same — ^Ground  of  Jurisdiction. — The  jurisdiction  arises  under  the  head 

of  fraud  and  trust.     Id. 

9.  Creditors'  Bill — New  York  Revised  Statutes. — Whether  the  rerised 

statutes  of  New  York  enlarged  the  jurisdiction  of  the  court  of  chancery 
of  that  state  in  regard  to  creditors'  biUs  not  decided.     Id. 

10.  Fishing  Bili^.— A  bill  which  alleges  with  as  reasonable  certainty  as  the 
case  admits,  the  existence,  and  asks  a  discovery  of,  material  facts,  is  not 
a  "fishing  bill."    Fishing  bills  discussed.    Id. 

11.  The  District  Court  has  jurisdiction  under  section  716  of  the  revised 
statutes  in  a  proper  case  to  issue  a  writ  of  ne  exeat.  Section  717  relates 
to  the  several  judges  named  as  distinguished  from  the  courts  over  which 
they  preside.     Id. 

12.  Equity  Rule  21.— -The  limitation  of  equity  rule  21  only  applies  where  the 
writ  of  ne  exeat  is  asked  for  **  pending  the  suit."    Id. 

13.  Jurisdiction. — An  appeal  lies  to  the  circuit  court  for  the  district  of  Cali- 
fornia from  the  judgment  of  the  consular  court  when  the  amount  of  the 
judgment  exceeds  two  thousand  five  hundred  dollars.     The  Ping-On,  483. 

14.  Jurisdiction — Collusive  Parties.— Where  parties  conveyed  land  to  a 
stranger,  a  citizen  of  another  state,  without  his  knowledge  and  without 
consideration,  for  the  express  purpose  of  creating  a  case  of  jurisdiction  in 
the  United  States  courts,  and  immediately,  with  the  subsequent  consent 
of  the  grantee,  commenced  a  suit  in  the  United  States  circuit  court  for 
the  benefit  of  the  gnuitors,  expecting  a  reconveyance,  although  care  was 
taken  that  there  should  be  no  promise  made  to  reconvey:  Held,  that  the 
transaction  was  only  colorable  and  collusive  for  the  improper  purpose  of 
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creating  a  case  of  jarifldictioo  for  the  courts  of  the  United  States  within 
the  provisions  of  the  act  of  congress  of  1875,  and  that  the  suit  must  be 
dismissed  for  want  of  juris<1iction.  Coffin  y.  Houggin^  509. 
15.  Jurisdiction — Aliens. — An  alien  between  whose  country  and  the  United 
States  there  is  a  treaty  stipulating  that  the  citizens  or  subjects  of  his 
country  shall  have  here  all  the  rights,  privileges,  and  immunities  of  the 
subjects  of  the  most  favored  nation  with  which  the  United  States  have 
a  treaty,  has  the  right  to  pursue  any  lawful  business  here,  and  cannot  be 
prevented  from  its  pursuit  by  an  invalid  ordinance  of  the  supervisors, 
and  if  arrested  under'  it,  may  apply  to  the  circuit  court  of  the  United 
States  to  be  discharged.     Laundry  Ordinance  Case,  526. 

See  AdMiNiSTBATOB;  Admiralty;  Equitt;  Res  Adjudicata. 

LAUNDRIES. 

1.  Invalid  Laundry  Ordinance. — An  ordinance  of  the  supervisors  of  the 

city  and  county  of  San  Francisco  declared  that  it  should  be  unlawful  for 
any  person  "  to  establish,  maintain,  or  carry  on  any  laundry  within  cer- 
tain limits,**  which  embraced  more  than  half  of  the  city  and  county, 
without  first  having  obtained  the  consent  of  the  board  of  supervisors, 
which  should  be  granted  only  upon  the  recommendation  of  not  less  than 
twelve  citizens  and  taxpayers  in  the  block  in  which  the  laundry  was 
proposed  to  be  established,  maintained,  or  carried  on:  HM,  that  the 
ordinance  was  invalid,  in  that  it  made  the  power  vested  in  the  supervisors 
depend  for  its  exercise  upon  the  consent  of  others.  Their  power  cannot 
be  thus  -delegated  to  others,  or  made  dependent  upon  others'  approval. 
Laundry  Ordinance  Case,  526. 

2.  Laundries  not  Dangerous. — The  business  of  a  laundry;  that  is,  the 

washing  of  clothing  and  cloths  of  various  kinds,  and  ironing  or  pressing 
them  in  a  condition  to  be  used,  is  not  of  itself  against  good  morals,  or 
contrary  to  public  order  and  decency;  it  is  not  ofifensive  to  the  senses  or 
disturbing  to  the  neighborhood  where  conducted,  nor  is  it  dangerous  to 
the  public  safety  or  health.     Td, 

3.  Consent  of  Neighbors. — The  supervisors  cannot  make  the  prosecution  of 

this  business  in  particular  blocks  depend  upon  the  consent  of  a  prescribed 
number  of  citizens  and  taxpayers  of  the  block.  Such  a  restriction  upon 
the  pursuit  of  a  lawful  and  inoffensive  occupation  is  against  common 
right,  and  void.  The  restriction  might  be  equally  applied  to  the  pur- 
suit of  all  other  lawful  and  inoffensive  occupations.     Id, 

4.  Business  may  be  Regulated. — ^If  the  business  be  conducted  in  a  manner 

that  is  offensive  or  dangerous,  the  supervisors  may  direct  the  manner  to 
be  changed,  and  prescribe  regulations  for  its  prosecution.  If  the  building 
in  which  it  is  carried  on  is,  by  its  structure,  form,  or  material,  unsafe,  the 
supervisors  may,  by  proper  proceedings,  have  it  altered  or  removed.    Id, 

5.  Prohibitory  Licenses. — Licenses  cannot  be  required  by  the  supervisors 

as  a  means  of  prohibiting  any  of  the  vocations  of  life,  which  are  not  in- 
jurious to  public  morals  or  offensive  to  the  senses,  or  dangerous  to  the 
public  health  and  safety;  nor  can  conditions  be  annexed  to  their  issue 
which  would  tend  to  such  a  prohibition.     Id, 

LIEN. 
1.  Lien  for  Supplies. — ^Where  a  steamboat  was  chartered  under  an  agree- 
ment that  the  hirers  should  pay  all  expenses  for  supplies,  etc.,  and 
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3.  Jurisdiction,  What  is. — Where  the  petition  for  letters  of  administration 

alleges  all  the  facts  necessary  to  give  the  court  jurisdiction,  the  court  is 
required  to  iuquire  into  the  truth  of  the  facts  so  alleged,  and  is  author- 
ized to  determine  and  adjudicate  thereon;  and  such  authority  to  inquire 
and  adjudge  is  jurisdiction.     Holmes  v.  0.  A  C,  R.  JR.  Co.,  380. 

4.  Same. — Under  the  statutes  of  Oregon,  letters  of  administration  upon  the 

estates  of  persons  dying  without  a  will  are  to  be  granted  by  the  county 
court  of  the  cotinty  of  which  the  intestate  was  an  inhabitant  at  or  im- 
mediately before  his  death  upon  the  presentation  of  a  petition  to  the 
court  alleging  the  necessary  facts,  including  the  fact  of  such  inhabitancy. 
Id. 
6.  Skoond  Admikistratob, — ^The  appointment  of  an  administrator  while 
there  exists  a  legal  administrator  is  void.     Id. 

6.  Equity  Bulb  90  neither  enlarges  nor  limits  the  equitable  jurisdiction  of 

the  courts  of  the  United  States,  but  merely  regulates  the  practice  in 
those  cases  wherein  the  court  has  jurisdiction  under  the  constitution  and 
laws  of  the  United  States  in  particulars  not  otherwise  specially  provided 
by  rule.     Lewis  v.  Shainwald,  403. 

7.  Gileditor's  Bill. — Both  the  oourt  of  chancery  in  England  and  the  court 

of  chancery  of  the  state  of  New  York,  prior  to  the  passage  of  the 
revised  statutes  of  New  York,  which  provide  for  creditors*  bills,  had 
jurisdiction  of  a  bill  filed  by  a  creditor  after  execution  issued,  and  a  re- 
turn of  nulla  bona,  to  discover  and  apply  to  the  satisfaction  of  the  judg- 
ment or  decree  property  subject  to  execution  fraudulently  conveyed  or 
concealed  for  the  purpose  of  evading  the  execution.     Id. 

8.  Same — Ground  of  Jurisdiction. — ^The  jurisdiction  arises  under  the  head 

of  fraud  and  trust.     Id. 

9.  Creditors'  Bill— New  York  Revised  Statutes.-— Whether  the  revised 

statutes  of  New  York  enlarged  the  jurisdiction  of  the  court  of  chancery 
of  that  state  in  regard  to  creditors'  bills  not  decided.     Id. 

10.  Fishing  Bills. — A  bill  which  alleges  with  as  reasonable  certainty  as  the 
case  admits,  the  existence,  and  asks  a  discovery  of,  material  facts,  is  not 
a  "fishing  bill."    Fishing  bills  discussed.    Id. 

11.  The  District  Court  has  jurisdiction  under  section  716  of  the  revised 
statutes  in  a  proper  case  to  issue  a  writ  of  ne  exeat.  Section  717  relates 
to  the  several  judges  named  as  distinguished  from  the  courts  over  which 
they  preside.     Id. 

12.  Equity  Rule  21. — ^The  limitation  of  equity  rule  21  only  applies  where  the 
writ  of  ne  exeat  is  asked  for  **  pending  the  suit."    Id. 

13.  Jurisdiction. — An  appeal  lies  to  the  circuit  court  for  the  district  of  Cali- 
fornia from  the  judgment  of  the  consular  court  when  the  amount  of  the 
judgment  exceeds  two  thousand  five  hundred  dollars.     The  Ping-On,  483, 

14.  Jurisdiction — Collusive  Parties.— Where  parties  conveyed  land  to  a 
stranger,  a  citizen  of  another  state,  without  his  knowledge  and  without 
consideration,  for  the  express  purpose  of  creating  a  case  of  jurisdiction  in 
the  United  States  courts,  and  immediately,  with  the  subsequent  consent 
of  the  grantee,  commenced  a  suit  in  the  United  States  circuit  court  for 
the  benefit  of  the  grantors,  expecting  a  reconveyance,  although  care  was 
taken  that  there  should  be  no  promise  made  to  reconvey:  Held,  that  the 
transaction  was  only  colorable  and  collusive  for  the  improper  purpose  of 
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creating  a  case  of  jariBdiction  for  the  courts  of  the  United  States  within 
the  provisions  of  the  act  of  congress  of  1875,  and  that  the  suit  must  be 
dismissed  for  want  of  jurisdiction.  Coffin  y.  Hoggin^  509. 
15.  Jurisdiction — Aliens.— An  alien  between  whose  country  and  the  United 
States  there  is  a  treaty  stipulating  that  the  citizens  or  subjects  of  his 
country  shall  have  here  all  the  rights,  privileges,  and  immunities  of  the 
subjects  of  the  most  favored  nation  with  which  the  United  States  have 
a  treaty,  has  the  right  to  pursue  any  lawful  business  here,  and  cannot  be 
prevented  from  its  pursuit  by  an  invalid  ordinance  of  the  supervisors, 
and  if  arrested  under'  it,  may  apply  to  the  circuit  court  of  the  United 
States  to  be  discharged.     Laundry  Ordinance  Ceue,  526. 

See  A])ministbatob;  Admiralty;  Equity;  Res  Adjudigata. 

LAUNDRIES. 

1.  Invalid  Laundry  Ordinance. — An  ordinance  of  the  supervisors  of  the 

dty  and  county  of  San  Francisco  declared  that  it  should  be  unkwful  for 
any  person  "  to  establish,  maintain,  or  carry  on  any  laundry  within  cer- 
tain limits,"  which  embraced  more  than  half  of  the  city  and  county, 
without  first  having  obtained  the  consent  of  the  board  of  supervisors, 
which  should  be  granted  only  upon  the  recommendation  of  not  less  than 
twelve  citizens  and  taxpayers  in  the  block  in  which  the  laundry  was 
proposed  to  be  established,  maintained,  or  carried  on:  Held,  that  the 
ordinance  was  invalid,  in  that  it  made  the  power  vested  in  the  supervisors 
depend  for  its  exercise  upon  the  consent  of  others.  Their  power  cannot 
be  thus  -delegated  to  others,  or  made  dependent  upon  others'  approval. 
Laundry  Ordinance  Cote,  526. 

2.  Laundries  not  Dangerous. — The  business  of  a  laundry;  that  is,  the 

washing  of  clothing  and  cloths  of  various  kinds,  and  ironing  or  pressing 
them  in  a  condition  to  be  used,  is  not  of  itself  against  good  morals,  or 
contrary  to  public  order  and  decency;  it  is  not  ofifensive  to  the  senses  or 
disturbing  to  the  neighborhood  where  conducted,  nor  is  it  dangerous  to 
the  public  safety  or  health,     fd. 

3.  Consent  of  Neighbors. — ^The  supervisors  cannot  make  the  prosecution  of 

this  business  in  particular  blocks  depend  upon  the  consent  of  a  prescribed 
number  of  citizens  and  taxpayers  of  the  block.  Such  a  restriction  upon 
the  pursuit  of  a  lawful  and  inofifensive  occupation  is  against  common 
right,  and  void.  The  restriction  might  be  equally  applied  to  the  pur- 
suit of  all  other  lawful  and  inoffensive  occupations.    Id, 

4.  Business  may  be  Regulated. — If  the  business  be  conducted  in  a  manner 

that  is  offensive  or  dangerous,  the  supervisors  may  direct  the  manner  to 
be  changed,  and  prescribe  regulations  for  its  prosecution.  If  the  building 
in  which  it  is  carried  on  is,  by  its  structure,  form,  or  material,  unsafe,  the 
supervisors  may,  by  proper  proceedings,  have  it  altered  or  removed.    Id, 

5.  Prohibitory  Licenses. — Licenses  cannot  be  required  by  the  supervisors 

as  a  means  of  prohibiting  any  of  the  vocations  of  life,  which  are  not  in- 
jurious to  public  morals  or  offensive  to  the  senses,  or  dangerous  to  the 
public  health  and  safety;  nor  can  conditions  be  annexed  to  their  issue 
which  would  tend  to  such  a  prohibition.     Id. 

LIEN. 
1.  Lien  por  Supplies. — Where  a  steamboat  was  chartered  under  an  agree- 
ment that  the  hirers  should  pay  all  expenses  for  supplies,  etc.,  and 
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redeliyer  her  At  the  expiration  of  the  charter,  free  of  all  liens,  and 
supplies  were  furnished,  for  which,  by  the  lam-s  of  this  state,  a  lien  npon 
her  was  created:  Heldy  that  the  vessel  was  liable  unless  her  owner  oould 
show  by  a  clear  preponderance  of  proof  that  notice  of  the  terms  of  the 
charter  was  given  to  the  supply-men.    SteambocU  Wkipple,  60. 

2.  Lien  of  Material-mck.— The  libel  alleged  that  S.  contracted  witii  R.. 

the  owner  of  a  steamboat,  to  repair  her  in  her  home  port,  and  employed 
the  libellants  to  work  at  said  repairs  as  ship  carpenters:  Heki,  that 
upon  the  facts  stated,  and  under  the  lien  law  of  Oregon  (Ses.  L.  1876,  p. 
9),  which  gives  a  lien  upon  a  boat  for  the  value  of  labor  done  thereon  at 
the  request  of  a  contractor  with  the  owner,  the  libellants  had  a  lien  for 
their  wages  which  might  be  enforced  in  the  admiralty  in  a'  suit  tn  rern^ 
irrespective  of  the  state  of  the  accounts  between  S.  and  R.,  or  the  failure 
of  8.  to  fully  perform  his  contract.     Ciiy  of  Salem,  477. 

3.  Lien — Natube  and  Waiver  of. — ^The  lien  of  the  material-man  under  the 

Oregon  act  does  not  depend  upon  any  expressed  intention  or  conscious 
purpose  on  his  part  to  claim  it,  but  it  is  an  incident  which  the  law  at- 
taches to  the  performance  of  the  labor  or  the  delivery  of  the  materials 
under  the  circumstances  stated,  and  can  only  be  waived  or  discharged  by 
an  agreement  or  understanding  with  him  to  that  effect.     Id, 

4.  Lien  of  Material-man. — The  lien  upon  a  vessel  given  by  the  law  of  Ore- 

gon to  a  material-man  is  in  addition  to  the  personal  responsibility  of  the 
contractor  or  employer,  and  takes  efifect  upon  the  performance  of  his 
contract  by  operation  of  law,  unless  waived  by  an  express  agreement  to 
that  effect,  or  some  affirmative  act  from  which  such  agreement  can  be 
reasonably  inferred.  Jd. 
6.  Waiver  of  Lien. — The  libellant,  a  carpenter,  testified  that  when  he  went 
to  work  upon  the  vessel  he  trusted  his  employer,  the  contractor,  t-o  pay 
him;  that  is,  he  expected  him  to  do  so,  as  he  had  done  before,  and  did 
not  think  of  claiming  a  lien  upon  the  vessel  until  after  the  contractor  had 
failed:  Held,  that  this  did  not  amount  to  an  agreement  to  waive  the  lien, 
nor  was  it  even  any  evidence  of  such  an  agreement.  Id. 
See  Admiralty. 

MARRIED  WOMAN. 
1.  Separate  Propertt  of  Married  Woman. — A  debt  contracted  by  a  mar- 
ried woman  is  in  equity  a  charge  upon  her  separate  estate;  but  if  con- 
tracted as  surety  for  the  benefit  of  another,  the  authorities  are  in  conflict 
whether  it  creates  such  a  charge,  unless  her  intent  to  have  it  produce 
such  effect  is  expressed  in  the  contraxst;  but  in  either  case  a  note  given 
by  the  wife  for  the  debt  of  her  husband  with  a  stipulation  that  the  note 
is  taken  by  the  payee  *'  on  the  credit**  of  her  separate  estate,  is  sufficient 
evidence  of  her  intention  to  charge  her  estate  with  the  payment  of  such 
debt.     Orange  Nat.  Bank  v.  Trover,  210. 

See  Fraud  and  Fraudulent  Conveyances. 

MATERIALMEN. 
See  Lien. 

MEASURE  OF  DAMAGES. 
See  Damages. 
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MEXICAN  GRANT. 

1.  Mexican  Grant— Mining  Claim.— Where  a  party  enters  upon  land 

claimed  under  a  Mexican  grant,  after  a  confirmation  under  the  act  of 
congress  of  1851,  and  pending  the  proceedings  for  location  takes  up  a 
mining  claim  in  pursuance  of  the  provisions  of  the  act  of  congress  of 
1866,  and  the  patent  subsequently  issued  upon  the  Mexican  grant  so  con- 
firmed, includes  the  mine  so  located,  the  patent  is  conclusive  as  between 
the  parties.     Manning  v.  San  Jacinto  Tin  Co,,  418. 

2.  Same. — A  party  so  locating  a  mine  cannot,  upon  a  bill  in  equity,  question 

the  correctness  of  the  location  of  the  grant,  on  the  ground  that  it  was 
fraudulently  located  by  the  officers  of  the  government,  with  the  knowl- 
edge of  the  patentee,  upon  lands  not  covered  by  the  grant,  and  for  the 
fraudulent  purpose  of  securing  the  mines.     Id, 

3.  Same.— The  United  States,  if  anybody,  is  the  party  injured  by  the  fraud, 

and  the  only  party  that  can  vacate  such  patent  for  fraud  in  the  location 
upon  a  bill  filed  for  the  purpose.    Id. 

4.  The  Mere  Locator  of  a  Mining  ClaAi  upon  land  claimed  under  a  con- 

firmed Mexican  grant,  who  has  not  applied  for  a  patent,  or  tendered  the 
purchase  money,  has  no  title  from,  or  privity  with,  the  government,  and 
no  status  that  enables  him  to  attack  a  patent  issued  upon  such  confirmed 
Mexican  grant  upon  the  ground  of  fraud  perpetrated  by  the  officers  of 
the  government  in  the  location.     Id» 

5.  Same— Equity. — ^The  court  could  not  do  equity  in  such  a  case  upon  a  bill 

filed  by  the  locator  and  claimant  of  the  mine.     Id» 

6.  Statute  of  Limitations — Fraud. — Under  the  statute  of  limitations  of 

California,  an  action  for  relief  on  the  ground  of  fraud  must  be  brought 
within  three  years  after  the  cause  of  action  accrues.    Id, 

7.  Ignorance  of  the  Fraud  will  not  excuse  laches  in  the  complainant,  when 

the  fundamental  facts  upon  which  the  frauds  charged  rest  are  matters  of 
public  record,  and  such  as  ought  to  afford  a  clue,  which,  if  followed  with 
reasonable  diligence,  must  have  led  to  a  discovery  of  the  frauds.     Id. 

8.  Mexican  Grant  Patent. — A  patent  issued  upon  the  confirmation  of  a 

Mexican  grant  under  the  act  of  congress  of  1851,  to  ascertain  and  settle 
land  titles  in  California  in  an  action  at  law,  is  conclusive  evidence  as 
against  one  having  no  patent,  not  only  of  the  validity  of  the  grant,  but 
of  the  correct  location  of  the  claim  confirmed,  so  as  to  embrace  the  lands 
as  described  in  the  patent.     Mora  v.  Nunez,  455. 

9.  Patents — Decrees  of  Confirmation,  Conflict  of. — A  claim  to  certain 

small  tracts  of  land,  church  buildings  situate  thereon,  and  appurte- 
nances, was  confirmed  under  the  act  of  1851,  in  due  form  surveyed  and 
located  under  the  act  of  1860,  and  patented  as  so  located  to  Joseph  S. 
Alemauy,  Bishop  of  Monterey.  Another  grant  of  much  larger  dimensions 
was  confirmed  to  Eulogio  De  Cells,  the  boundaries  described  in  the  decree 
of  confirmation,  including  the  said  lands  so  patented  to  Bishop  Alemany, 
without  any  exception  of  said  lands  in  said  decree.  The  certified  survey 
and  plat  of  said  grant,  subsequently  approved  by  the  order  or  decree  of 
the  district  court,  and  the  patent  issued  thereon,  in  express  terms  re- 
served and  excepted  the  lands  before  patented  to  Bishop  Alemany, 
thereby  excluding  them  from  the  operation  of  the  patent  issued  to  De 
Cells:   Held,  that  whether  the  said  survey  and  patent  rightfully  or 
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wrongfully  excluded  said  lands,  the  patent  was  conclusive  as  to  the  title 
in  an  action  at  law,  and  the  patent  including  the  lands  must  prevail  over 
the  patent  excluding  them  and  the  decree  of  confirmation  upon  which  it 
issued.  Id;  U.  S.  v.  Cambuston,  675;  Note  to  same,  593;  U.  S.  v.  Fbl- 
som's  Ex'r,  602;  Note  to  same,  617;  U.  S,  v.  De  Bodrigttez,  617. 

MINES  AND  MINING  LAWS. 

1.  Length  and  Width  of  Lods  Claims. — The  act  of  congress  of  May  10, 

1872,  authorizes  a  claim  to  be  located  one  thousand  five  hundred  feet  in 
length  along  the  vein,  and  in  the  absence  of  any  local  role  or  custom, 
the  width  of  such  claim  may  extend  three  hundred  feet  on  each  side  of 
the  middle  of  the  vein;  but  said  act  of  congress,  by  implication,  author- 
izes the  miners  to  limit  the  width  of  such  claims  to  twenty-five  feet  on 
each  side  of  the  middle  of  the  vein.  Jupiter  Mining  Co.  v.  Bodie  Con, 
Mining  Co.,  96. 

2.  Miners'  Rules  must  be  in  Force.— To  be  of  any  validity,  a  rule  or  cob- 

torn  of  miners  must  not  onl/be  established  or  enacted,  but  must  be  m 
force  at  the  time  and  place  of  the  location.  It  ceaeea  to  be  opeivtiTe 
whenever  it  falls  into  disuse,  or  is  generally  disregarded.    Id, 

3.  Must  not  CoNrucr. — The  rules  and  customs  of  miners  must  not  conflict 

with  the  laws  of  the  United  States,  or  the  laws  of  the  state  in  which  the 
claims  are  located.    Id. 

4.  Still  in  Force. — Section  748  of  the  code  of  civil  procedure  of  Calif omia 

is  still  in  force,  except  so  far  as  it  is  limited  by  act  of  congress;  and  no 
distinction  is  made  by  this  provision  of  the  state  statute  between  a  coa- 
torn  or  usage  proved  by  parol  evidence,  and  a  rule  adopted  by  a  mineiB* 
meeting  and  recorded  in  writing.    Id. 

5.  Question  of  Fact. — ^Whether  or  not  a  mining  law  or  custom  is  in  force  at 

any  given  time,  is  a  question  of  fact;  but  when  shown  to  have  been  in 
force,  the  presumption  is  that  it  continues  in  f ozce  until  the  oontrary  is 
proved.    Id. 

6.  Void  for  Excess  of  Width. — ^Where  a  location,  otherwise  valid,  exceeds 

the  width  allowed  by  law,  it  is  void  as  to  the  excess,  but  valid  as  to  the 
extent  allowed  by  law.    Id. 

7.  Discovert  of  a  Vein. — ^No  rights  can  be  acquired,  under  the  statute,  by 

location,  before  the  discovery  of  a  vein  or  lode  within  the  limits  of  the 
claim  located.     Id. 

8.  Definition  of  Vein  or  Lode. — A  vein  or  lode  authorized  to  be  located  is 

a  seam  or  fissure  in  the  earth's  crust  filled  with  quartz,  or  some  other 
kind  of  rock,  in  place,  carrying  gold,  silver,  or  other  valuable  mineral 
deposits  named  in  the  statute.  It  may  be  very  thin,  or  many  feet  thick, 
or  irregular  in  thickness;  and  it  may  be  rich  or  poor,  provided  it  con- 
tains any  of  the  metals  named  in  the  statute.  But  it  must  be  more 
than  detached  pieces  of  quartz,  or  mere  bunches  of  quartz  not  in  place. 
Id. 

9.  Discovery  of  Vein  after  Looatton. — A  location  is  made  valid  by  the 

discovery  of  a  vein  or  lode  at  any  time  after  the  location,  provided,  that 
such  discovery  is  made  before  any  rights  are  acquired  in  the  same  daim 
by  other  persons.    Id. 

10.  First  DisoovERER.-'It  is  not  neoessary  that  the  locator  should  h%  the 
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first  discoverer  of  the  vein;  bnt  it  must  be  known  and  claimed  by  him, 
in  order  to  give  validity  to  his  location.     Id, 

11.  Othbr  Veins  than  Those  Discovebbd. — ^Where  a  valid  location  is  made 
upon  a  vein  or  lode  discovered,  the  locator  is  not  only  entitled  to  the 
vein  discovered,  but  to  every  other  vein  and  lode  throughout  its  entire 
depth,  the  top  or  apex  of  which  lies  within  the  surface  lines  of  the  claim 
extended  vertically  downwards,  to  which  no  right  had  attached  in  favor 
of  other  parties  at  the  time  the  location  became  valid,  although  such 
veins  or  lodes  may  so  far  depart  from  a  perpendicular  as  to  extend  out- 
side of  the  vertical  side  lines.    Id, 

12.  How  Location  to  be  Mabked. — ^A  location  of  a  mining  claim  must  be 
distinctly  marked  on  the.  ground  so  that  its  houndatifis  can  be  readily 
traced;  but  the  law  does  not  define,  or  prescribe,  what  kind  of  marks 
shall  be  made;  at  upon  what  part  of  the  ground  or  claim  they  shall 
be  placed.  Any  marking  on  the  ground  claimed,  by  stakes,  mounds, 
and  writiten  notices,  whereby  the  bowtdariee  can  be  readily  traced,  is 
sufficient.     Id.  ' 

13.  RiaHT  OF  Subsequent  Looatob  to  Object. — ^A  subsequent  locator  has  no 
right  to  object  that  the  first  location  was  not  sufficiently  marked  on  the 
ground  at  the  time  of  the  location,  or  before  recording,  provided  that 
such  first  location  was  sufficiently  marked  on  the  ground  before  any  valid 
subsequent  location  of  the  same  claim.     Id, 

14.  Oblitbration  of  Marks.— After  a  location  has  been  lawfully  made,  the 
right  of  the  locator  cannot  be  divested  by  the  mere  obliteration  of  the 
marks  or  removal  of  the  stakes  without  his  fault,  he  haying  performed 
the  other  acts  required  by  the  statute.    Id. 

15.  As  TO  Record. ->-The  law  of  congress  requires  no  record  of  a  mining 
claim  except  in  obedience  to  valid  local  rules  or  customs  of  miners;  but 
when  such  local  rules  or  customs  require  a  record,  it  must  contain  the 
names  of  the  locators,  the  date  of  the  location,  and  such  a  description  of 
the  claim  by  reference  to  some  natural  object  or  permanent  monument^ 
as  will  identify  the  claim;  but  such  natural  objects  or  permanent  monu* 
ments  are  not  required  to  be  on  the  ground  located,  although  they  may 
be;  and  the  natural  object  may  consist  of  any  fixed  natural  object;  and 
such  permanent  monument  may  consist  of  a  prominent  post  or  stake* 
firmly  planted  in  the  ground,  or  of  a  shaft  sunk  in  the  ground.  If,  by 
reference  to  any  such  natural  object  or  permanent  monument,  the  claim 
recorded  can  be  identified  with  reasonable  certainty,  the  record  will  be 
sufficient  in  this  particular,  otherwise  not.     Id. 

16.  Object  and  Effect  of  RscoRD.^The  object  of  recording  mining  claims 
is  to  give  notice  to  others  desiring  to  locate  in  the  vicinity.  The  language 
of  the  act  of  congress  authorizing  miners  to  make  regulations  "  govern- 
ing the  location  and  manner  of  recording,"  implies  that  the  act  of  loca- 
tion is  distinct  from  that  of  recording,  except  where  the  regulations  of 
miners  make  recording  necessary  to  constitute  a  location;  so  that,  a  loca- 
tion may  be  complete  and  vest  the  exclusive  right  of  possession  before 
any  record  thereof  is  made,  unless  recording  is  made  an  act  of  location,  or 
one  of  the  acts  necessary  to  constitute  a  location,  by  miners*  rules  or  reg- 
ulations.    Id. 

17.  Forfeiture  bt  Failure  to  Rboobd. — ^The  right  to  a  mining  claim  will 
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not  be  forfeited  by  a  failure  to  record  the  same,  in  the  absence  of  a 
miners'  rule  or  regulation  providing  for  a  forfeiture  on  that  ground.    /<f. 

18.  Effect  of  Actual  NoncK. — ^In  the  absence  of  any  miners'  rule  or  regu- 
lation making  recording  a  necessary  act  or  condition  of  a  complete  loca- 
tion, or  providing  for  a  forfeiture  by  failure  to  record,  a  prior  location  of 
a  mining  claim,  without  recording  the  sanra,  gives  the  locator  thereof  the 
exclusive  right  to  possess  and  enjoy  the  same  as  against  all  persons  hav 
ing  actual  notice  of  such  location  and  the  extent  thereof.     Id, 

19.  Work  Necessary  to  Hold  a  CLAiM.-*The  statute  requires  one  hundred 
dollars'  worth  of  work  on  each  claim  located  after  May  10,  1872,  in  each 
year,  and  in  default  thereof,  authorizes  the  claim  to  be  relocated  by  other 
parties,  provided  the  first  locator  has  not  resumed  work  upon  it.     But  if 

^  the  first  locator  resumes  work  at  any  time  after  the  expiration  of  the 
year,  and  before  any  relocation  is  made,  he  thereby  preserves  his  claim; 
the  statute  nowhere  authorizes  a  trespass  upon,  or  a  relocation  of  a  claim 
before  located  by  another,  however  derelict  in  performing  the  required 
work  the  first  locator  may  have  been,  provided  he  has  returned  and  re- 
sumed work,  and  is  actually  engaged  in  developing  his  claim  at  the  time 
the  second  locator  enters  and  attempts  to  secure  the  claim.     Id, 

20.  Work  to  Hold  Adjoining  Claims. — ^Where  one  person  or  company 
owns  several  contiguous  claims  capable  of  being  advantageously  worked 
together,  one  general  system  may  be  adopted  to  work  such  claims;  and 
work  done  according  to  such  system  for  the  purpose  of  prospecting  or 
working  all  such  contiguous  claims,  although  done  on  only  one  of  such 
claims,  or  even  outside  of  all  of  them,  is  available  to  hold  all  such  con- 
tiguous claims  intended  to  be  worked  or  prospected  by  such  general 
system.     Id, 

21.  Mining  Law— The  Amendment  of  January  22,  1880,  to  Section  2324 
OF  THE  Revised  Statutes,  does  not  act  retrospectively,  so  as  to  save  a 
claim  from  a  forfeiture  incurred  before  its  passage.  Slavonian  Mining 
Co,  V.  Vacavich,  217. 

22.  Same — Relocation. — There  cannot  be  any  relocation  before  the  period 
within  which  work  is  required  has  expired,  which  can  be  made  valid  by 
a  failure  to  work  on  the  part  of  the  original  owners.     Id, 

^.  Same— Resumption  of  Work. — ^There  must  be  a  bona  fide  attempt,  at 
least,  to  resume.  Threats  a  long  distance  from  the  claim,  without  any 
act  towards  carrying  them  out,  are  not  a  sufficient  excuse  for  non-per- 
formance.    Id, 

24.  Same. — Held^  also,  that  if  the  relocators  had  entered  and  were  in  actual 
possession  after  a  forfeiture,  although  they  had  not  relocated,  the  orig- 
inal locators  would  have  no  right  to  make  a  forcible  entry  for  the  purpose 
of  resuming  work.    Id, 

25.  Mexican  Grant — Mining  Claim. — Where  a  party  enters  upon  land 
claimed  under  a  Mexican  grant,  after  a  confirmation  under  the  act  of 
congress  of  1851,  and  pending  the  proceedings  for  location  takes  up  a 
mining  claim  in  pursuance  of  the  provisions  of  the  act  of  congress  of 
1866,  and  the  patent  subsequently  issued  upon  the  Mexican  graut  so  con- 
firmed, includes  the  mine  so  located,  the  patent  is  conclusive  as  between 
the  parties.     Manning  v.  San  Jacinto  Tin  Co.f  418. 

26.  Same. — A  party  so  locating  a  mine  cannot,  upon  a  bill  in  equity,  question 
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the  correctness  of  the  location  of  the  grant,  on  the  ground  that  it  wa» 
fraudulently  located  by  the  officers  of  the  government,  with  the  knowl- 
edge of  the  patentee,  upon  lands  not  covered  by  the  grant,  and  for  the 
fraudulent  purpose  of  securing  the  mines.     Id. 

27.  Same. — The  United  States,  if  anybody,  is  the  party  injured  by  the  fraud, 
and  the  only  party  that  can  vacate  such  patent  for  fraud  in  the  location 
upon  a  bill  filed  for  the  purpose.    Id, 

28.  The  Mere  Locator  of  a  Mining  Claim  upon  land  claimed  under  a 
confirmed  Mexican  grant,  who  has  not  applied  for  a  patent,  or  tendered 
the  purchase  money,  has  no  title  from,  or  privity  with,  the  government, 
and  no  status  that  enables  him  to  attack  a  patent  issued  upon  such  con- 
firmed Mexican  grant  upon  the  ground  of  fraud  perpetrated  by  the  offi- 
cers of  the  government  in  the  location.     Id. 

29.  Same— Equity. — ^The  court  could  not  do  equity  in  such  a  case  upon  a  bill 
filed  by  the  locator  and  claimant  of  the  mine.     Id, 

See  School  Lands  and  Coal  Mines. 

MORTGAGE  AND  MORTGAGE  TAX. 

1.  Ratification  of  Unauthorized  Act. — A  majority  of  the  directors  of  a 

corporation,  at  a  meeting  at  which  all  the  directors  were  not  present,  and 
of  which  they  had  no  notice,  directed  the  president  and  secretary  to  exe- 
cute a  mortgage  as  above  stated,  and  they  inserted  therein  a  contract  to 
pay  an  attorney  as  above  stated;  subsequently  the  directors,  at  a  meeting 
duly  called,  ratified  such  mortgage,  without  any  knowledge  of  its  con- 
tents, except  as  indicated  by  the  order  for  its  execution  in  the  records  of 
the  corporation:  Held,  1.  That  the  contract  to  pay  an  attorney's  fee,  not 
being  authorized  by  the  original  order,  and  not  being  a  necessary  part  of 
the  mortgage,  was  not  included  in  this  ratification,  unless  it  affinnatively 
appeared  that  the  directors,  all  and  collectively,  were  then  aware  that  it 
was  in  the  mortgage;  and,  2.  That  the  directors  might  be  presumed  to 
know  what  was  in  the  records  of  the  corporation,  but  not  what  was  in  a 
mortgage,  executed  by  the  president  and  secretary,  without  the  author- 
ity or  knowledge  of  the  corporation,  or  the  record  of  it  in  the  county 
records.     P,  B.  M.  Co.  v.  D„S,d:  O.  R,  R.  Co,  61. 

2.  Mortgage  Tax.— Under  section  4,  article  XIII  of  the  constitution  of  Cal- 

ifornia of  1879,  although  the  mortgaged  property  is  liable,  it  is  the  duty 
of  the  mortgagee,  and  not  of  the  mortgagor,  to  pay  the  taxes  levied  on 
the  money,  the  payment  of  which  is  secured  by  the  mortgage.  The  tax 
is  the  debt  of  the  mortgagee,  and  not  of  the  mortgagor.— if/y^  v.  Lun- 
ing,  504. 

3.  Tax  Lien  on  Mortgaged  Property.- As  the  tax  is  a  lien  upon  the 

land  for  the  purpose  of  securing  its  payment,  the  mortgagor  is  permitted 
to  pay  the  tax  as  a  means  of  relieving  his  property  from  incumbrance, 
and  then  deduct  the  amount  so  paid  from  the  amount  of  the  debts 
secured.    Id, 

4.  Same— Payment  of  Mortgagor. — A  tax  was  levied  under  said  provision 

of  the  constitution  upon  the  money  secured  by  mortgage,  and  the  mort- 
gagor tendered  the  full  amount  due,  less  the  estimated  amount  of  the 
tax,  the  amount  not  having  yet  become  finally  fixed,. which  the  mort- 
gagee refused  to  accept;  and  he  refused  to  pay  the  tax  or  allow  the  mort- 


684  Index. 

gagor  to  deduct  the  amount,  or  to  dischaige  the  mortgage  without  a  fall 
payment  irrespective  of  any  tax,  "  without  promiae,  aaauraace  of,  or  lia> 
bility  to  pay  said  taxes,  or  any  part  thereof."  The  mortgagor  then  ten- 
dered to  the  mortgagee,  under  protest,  the  full  amount  due  without  any 
deduction  on  account  of  the  tax,  which  tender  was  refused.  The  mort- 
gagor, thereupon,  under  protest,  deposited  the  full  amount  due,  includ- 
ing the  tax,  with  a  banker,  for  the  use  of  the  mortgagee,  and  notified  the 
said  mortgagee  that  the  said  money  was  subject  to  his  order,  whereupon 
the  mortgagee  accepted  and  received  his  money,  and  executed  and  deliv- 
ered a  satisfaction  of  the  mortgage.  The  mortgagor  was  afterwards 
compelled  to  pay,  and  did  pay,  the  tax,  in  order  to  enable  him  to  dis- 
charge the  lien  and  raise  money  on  another  mortgage,  aad  having  so  paid 
the  same,  sued  the  mortgagee  for  the  amount  paid  for  said  taxes:  HeUL, 
that  the  mortgagor  did  not  voluntarily  pay  the  debt  of  another,  but  paid 
said  tax  in  inviium  to  release  hia  land  from  the  lien,  and  tiiat  he  was  en- 
titled to  recover  of  said  mortgagee  the  amount  of  taxes  so  paid.    Id, 

NATIONAL  BANK. 
1.  CoRPOJEUTiON  AS  CiTizcN. — A  Corporation  formed  under  '^the  national 
banking  act,"  is  either  a  citizen  of  the  United  States  only  or  a  citizen  of 
the  state  where  it  is  organised  and  located:  if  the  former,  it  is  not  a 
foreign  corporation  in  this  state;  if  the  latter,  it  is  a  foreign  corpora- 
tion, but  for  that  very  reason  may  sue  in  the  national  courts  herein, 
irrespective  of  the  state  legislation.     Orangt  Nat,  Beuik  v.  Traver,  217. 

NAVIGABLE  WATEKS. 

1.  Naviqablb  Watebs—Ooktrol  op.— The  power  of  congress  to  regulate 

commerce  (Con.,  art.  I,  sec.  8)  includes,  for  the  purposes  of  conmierce, 
control  of  all  the  navigable  waters  of  the  United  States  which  are  ac- 
cessible from  a  state,  other  than  the  one  in  which  they  lie;  and  for  this  pur- 
pose, they  are  the  waters  of  the  nation,  and  subject  to  the  legic^tiosi  of 
congress  in  every  particular  affecting  their  navigability  or  use  as  lustru- 
meuts  or  means  of  commerce.     Hatch  v.  Wallamet  Iran  Bridge  Co,,  127. 

2.  Bridges— Naviq ABLE  Waters. — ^The  state  has  the  sole  power  to  bridge 

the  waters  within  its  limits,  but  this  power  is  subject  to  the  power  of 
congress  to  prevent  obstructions  to  navigation  being  placed  in  such  waters 
within  the  state  and  accessible  from  without  it;  and  therefore,  in  the  ab- 
sence of  legislation  by  congress  to  ihe  contrary,  a  state  may  dam  or  other- 
wise  obstruct  the  navigable  waters  within  its  limits  at  pleasure.     Id, 

3.  Congressional  Action— -Co NSTRrcnoN  of.— The  acts  of  congress  author- 

izing a  vessel  to  engage  in  the  ooasting  trade  within  a  state  are  construed 
as  not  manifesting  an  intention  upon  the  part  of  congress  to  interfere 
with  the  power  of  the  state  to  obstruct  the  navigable  waters  within  its 
limits,  but  only  to  authorize  their  navigation  by  such  vessel  for  the  pur- 
poses of  such  trade,  so  long  and  far  as  they  are  navigable.     Id, 

4.  Idem. — ^The  provision  in  section  2  of  the  act  of  February  14, 1859  (11  Stat. 

383),  admitting  Oregon  into  the  Union,  which  declares  that  "all  the 
navigable  waters  of  said  state  shall  be  common  highways  and  forever 
free"  to  all  the  citizens  of  the  United  States,  is  paramount  to  a  law  of 
the  state  authorizing  a  bridge  to  be  erected  across  the  Wallamet  liver; 
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and  therefore  if  such  bridge,  as  proposed  to  be  constructed,  will  mate- 
rially impede  or  obstruct  the  free  navigation  of  said  river,  it  is  unlawful, 
and  the  parties  constructing  it  may  be  enjoined  at  the  suit  of  the  riparian 
owners  injured  thereby.  Id. 
5.  iNJUMCTioy  Granted. — A  preliminary  injunction  granted  to  restrain  the 
building  of  a  bridge  over  the  Wallamet,  with  a  draw  of  only  one  hundred 
feet  on  either  side  of  the  pivot-pier,  under  the  authority  of  an  act  of  the 
state  legislature  authorizing  the  building  of  such  bridge,  with  a  good  and 
sufficient  draw  of  not  less  than  one  hundred  feet,  upon  evidence  showing 
that  such  a  bridge  would  materially  obstruct  the  navigation  of  the  river, 
because  said  act  did  not  absolutely  authorize  a  bridge  with  a  draw  of 
only  one  hundred  feet,  and  if  it  did,  it  was  in  conflict  with  the  act  of 
congress  of  February  14,  1859,  mpra,  declaring  the  river  a  free  and  com- 
mon highway,  and  therefore  it  is  void.     Id, 

NE  EXEAT. 

1.  Ne  Exeat. — In  a  final  decree,  where  the  facts  stated  in  the  bill  and  es- 

tablished or  admitted  at  the  hearing  justify  it,  a  writ  of  ne  exeat  republica 
may  be  provided  for,  even  though  there  be  no  prayer  in  the  bill  for  the 
writ.  The  authorities  indicate  that  the  writ  may  also  be  issued,  upon 
a  proper  application,  after  final  judgment  or  decree.  Leuns  v.  Shain- 
waMy  403. 

2.  Same. — The  writ  of  ne  exeat  is  no  more  discharged  by  entry  of  judgment 

than  an  attachment.  The  very  object  of  the  writ  is  to  detain  the  party 
within  the  jurisdiction  of  the  court  to  secure  the  execution  or  the  judg- 
ment or  decree.    Id. 

NEGLIGENCE. 

See  FbLLOW- SERVANT. 

OFFICIAL  BOND. 

1.  Official  Bond— Proof  of  Execution  of.— In  an  action  upon  an  official 

bond,  if  the  execution  thereof  is  denied,  it  cannot  be  proved  by  a  copy 
certified  by  the  secretary  of  the  treasury  under  section  882  of  the  re- 
vised statutes,  but  a  copy  certified  by  the  register  of  the  treasury  under 
the  seal  of  the  department,  under  section  886  of  the  revised  statutes,  ia 
sufficient  proof  of  such  execution,  it  being  declared  to  have  the  same  force 
as  the  original  when  duly  authenticated  or  proved  in  court.  United 
States  V.  Humason^  252. 

2.  Nonsuit  by  the  Plaintiff.— Under  section  243  of  the  Oregon  code,  the 

plaintiff  in  an  action  can  only  become  nonsuit  before  the  trial  com- 
mences or  afterwards  with  the  consent  of  the  defendant;  and  this  is  con- 
sidered the  later  and  better  rule  generally.    Id, 

3.  New  Trial— Stale  Claim. — The  United   States  delayed  bringing  an 

action  against  the  sureties  in  the  bond  of  a  deceased  Indian  agent  in 
-  Oregon,  for  an  alleged  failure  to  account  for  seven  or  eight  thousand  dol- 
lars received  thereunder,  for  a  period  of  fourteen  years;  and  on  the  trial 
there  was  a  verdict  for  the  defendant  by  the  direction  of  the  court,  be- 
cause of  the  failure  of  the  plaintiff  to  produce  proof  of  the  execution  of 
the  bond — which  was  denied— as  provided  in  section  886  of  the  revised 
statutes:  Held,  that  the  plaintiff  was  guilty  of  negligence,  and  there- 
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fore  was  not  entitled  to  a  new  trial;  and  that  in  passing  upon  the  motion 
weight  ought  to  be  given  to  the  fact  of  the  long  delay  in  bringing  the 
suit,  whereby  it  had  become  difficult,  expensiye,  and  almost  impossible 
to  make  legal  proof  of  facts  which  probably  existed,  tending  to  show 
that  the  deceased  had  duly  disbursed  the  money  in  question.  Id. 
4.  Stipulation  to  Abide  Event  of  Another  Action. — A  stipulation  in  one 
action  to  abide  the  event  of  another,  entitles  either  party  thereto,  to 
such  proceedings  in  the  former  as  will  enable  him  to  have  the  benefit  of 
his  stipulation,  provided  the  result  of  the  latter  action  is  favorable  to 
him.     Id, 

ONUS  PROBANDL 

See  Admiralty. 

ORDINANCES. 

1.  Invalid  Laundry  Ordinance. — ^An  ordinance  of  the  supervisorB  of  the 

city  and  county  of  San  Francisco  declared  that  it  should  be  unlawful  for 
any  person  **  to  establish,  maintain,  or  carry  on  any  laundry  Within  cer- 
^  tain  limits,**  which  embraced  more  than  half  of  the  city  and  county, 
without  having  first  obtained  the  consent  of  the  board  of  supervisors, 
which  should  be  granted  only  upon  the  recommendation  of  not  less  than 
twelve  citizens  and  taxpayers  in  the  block  in  which  the  laundry  was 
proposed  to  be  established,  maintained,  or  carried  on:  Held^  that  the 
ordinance  was  invalid,  in  that  it  made  the  power  vested  in  the  supervisors 
depend  for  its  exercise  upon  the  consent  of  others.  Their  power  cannot 
be  thus  delegated  to  others,  or  made  dependent  upon  others*  approvaL 
Laundry  Ordinance  Com,  526. 

2.  Laundries  not  Dangerous. — ^The  business  of  a  laundry;  that  is,  the 

washing  of  clothing  and  cloths  of  various  kinds,  and  ironing  or  pressing 
them  in  a  condition  to  be  used,  is  not  of  itself  against  good  morals,  or 
contrary  to  public  order  and  decency;  it  is  not  offensive  to  the  senses  or 
disturbing  to  the  neighborhood  where  conducted,  nor  is  it  dangerous  to 
the  public  safety  or  health.     Id, 

3.  Consent  of  Neighbors. — The  supen-isors  cannot  make  the  prosecution  of 

this  business  in  particular  blocks  depend  upon  the  consent  of  a  prescribed 
number  of  citizens  and  taxpayers  of  the  block.  Such  a  restriction  upon 
the  pursuit  of  a  lawful  and  inoffensive  occupation  is  against  common 
right,  and  void.  The  restriction  might  be  equally  applied  to  the  pur- 
suit of*  all  other  lawful  and  inoffensive  occupations.     Id, 

4.  Business  mat  be  Regulated. — If  the  business  be  conducted  in  a  manner 

that  is  offensive  or  dangerous,  the  supervisors  may  direct  the  manner  to 
be  changed,  and  prescribe  regulations  for  its  prosecution.  If  the  building 
in  which  it  is  carried  on  is,  by  its  structure,  form,  or  material,  unsafe,  the 
supervisors  may,  by  proper  proceedings,  have  it  altered  or  removed.  Id, 
6.  Prohibitory  Licenses. — Licenses  cannot  be  required  by  the  supervisors 
as  a  means  of  prohibiting  any  of  the  vocations  of  life,  which  are  not  in- 
jurious to  public  morals  or  offensive  to  the  senses,  or  dangerous  to  the 
public  health  and  safety;  nor  can  conditions  be  annexed  to  their  issue 
which  would  tend  to  such  a  prohibition.     Id, 

PARDON. 
See  Criminal  Law. 
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parties  as  witnesses. 

1.  Party  as  Witness  when  Opposite  Party  Dead. — In  the  courts  of  the 
United  States  there  can  be  no  exclusion  of  a  witness  on  the  ground  of 
interest  in  the  event  of  the  suit,  except  in  the  cases  directly  mentioned 
in  section  858,  Revised  Statutes  of  the  United  States,  i.  f.,  where  an  ex- 
ecutor, administrator,  or  guardian  is  a  party  such  as  that  judgment  may 
be  rendered  for  or  against  him.     Hice  v.  Marttn,  337. 

PARTNERSHIP. 

1.  Bankruptcy— SuBvivufQ  Partner. — Where  a  surylving  partner  files  his 

petition  in  bankruptcy,  both  individually  and  aa  surviviug  partner  of  a 
firm,  the  distvict  court  has  authority,  under  the  bankrupt  act,  to  ad- 
judge him  bankrupt  in  both  characters.    Brinvalter  v.  LoTig,  74. 

2.  Partnership. — Under  the  circumstances  of  this  case,  held  that  no  part- 

nership existed  between  the  plaintiff  and  B.  B.  Norton.  Rice  v.  Martin, 
337. 

3.  Final  Decree. — ^Whether  a  decree  dissolving  a  partnership,  directing  a 

sale  of  the  partnership  property;  that  certain  sums  of  money  and  costs, 
together  with  the  partnership  debts,  be  paid,  and  the  remainder  of  the 
proceeds  divided  between  the  partners  in  prescribed  proportions,  without 
ascertaining  the  amounts  of  the  debts,  or  other  sums  to  be  paid,  and 
where  other  and  further  provisions  are  subsequently  added  to  the  decree, 
is  a  final  decree  from  which  an  appeal  may  be  taken,  quere?  Wiegand 
V.  Copeland,  442. 

4.  Partnership  Assets.— Real  estate  put  into  the  partnership  at  an  agreed 

valuation,  as  a  part  of  the  capital  stock,  and  so  entered  upon  the  books  of 
the  firm  and  used  without  objection  as  partnership  property  for  more 
than  three  years,  is  partnership  assets,  although  the  partner  originally 
owning  it  has  made  no  actual  conveyance  to  the  firm,  or  of  one  half  to 
the  other  partner,  he  having  retained  the  legal  title  as  security  for  the 
indebtedness  of  the  other  party  for  his  share  of  the  stock.  In  such  case, 
although  the  legal  title  is  still  in  the  party  originally  owning  it,  he  holds 
it  in  trust  for  the  partnership,  subject  to  his  lien  as  between  him  and 
the  other  partner.     Id. 

5.  Sale  of  Real  Estate  of  Partnership. — Where  real  estate  constitutes  a 

part  of  the  partnership  assets,  and  is  in  such  a  condition  that  it  cannot 
be  divided,  or  it  is  required  to  pay  the  partnership  debts,  the  court  has 
authority,  upon  a  decree  of  dissolution,  to  decree  a  sale  of  such  property, 
and  out  of  the  proceeds  direct  the  partnership  debts  to  be  paid,  any  sur- 
plus that  may  remain  to  be  properly  divided  between  the  partners.     Id. 

6.  Subsequent  Errors. — When  there  is  no  error  in  the  decree  from  which 

an  appeal  is  specifically  taken,  or  in  the  proceedings  upon  which  it  is  based, 
errors  in  subsequent  orders  and  proceedings  under  them,  from  which  no 
appeal  has  been  taken,  cannot  be  considered.    Id. 

7.  Costs  in  Equity  Proceedinos  rest  in  the  sound  discretion  of  the  court. 

Id 

PATENT  AND  PATENT  RIGHTS. 
1.  Patent — Contradiction  of,  by  Oral  Evidence.— On  March  12,  1860 
(12  Stat.  3),  congress  granted  the  swamp  and  overflowed  lands  in  Oregon 
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to  the  state  to  be  identified  aad  patented  by  the  aecretary  of  the  interior; 
on  July  5,  1866  (14  SUt.  89),  congress  granted  to  the  state,  to  aid  in  the 
construotion  of  a  wagon-road  from  Albany  to  the  eastern  line  thereof, 
three  sections  per  mile  of  the  public  lands  to  be  selected  within  six  miles 
of  said  road  as  the  same  might  be  located,  and  on  June  18, 1874  (18StaL 
80),  authorized  patents  to  issue  therefor  as  fast  as  the  same  should  be  se- 
lected aud  certified;  and  on  June  19,  1876,  a  patent  was  issued  under 
said  wagon-road  grant  to  the  state,  or  its  assigns,  for  the  premises  in  con- 
troversy: Held,  that  the  patent  was  conclusive  evidence  at  law  that  the 
premises  were  included  in  the  wagon-road  grant,  and  were  therefore  not 
swamp  land — the  latter  conclusion  being  a  necessary  element  of  the 
former.     Cahn  v.  Banies,  48. 

2.  Estoppel.— In  1871  the  premises  in  controversy  wefe  selected  and  ap- 

proved by  the  land  department  as  a  part  of  the  wagon-road  grant,  with- 
out objection  on  the  part  of  the  state  or  any  attempt  to  show  that  they 
were  swamp,  and  in  1872  the  state  sold  the  same  to  the  defendant  as 
swamp,  and  the  defendant  is  in  possession  without  having  paid  the  pur- 
chase money:  held,  that  the  defendant  has  no  title,  and  cannot  prove 
title  in  the  state  under  the  swamp  land  grant,  because  the  state  is  es- 
topped to  deny  that  the  premises  are  within  the  wagon-road  granL    Id. 

3.  Mode  of  Making  Pavemekt— Infringement. — ^The  method  adopted  by 

the  defendants  in  laying  artificial  stone  pavements  was  as  follo^t-s:  They 
first  laid  down  a  section  of  cement  and  coarse  gravel  mixed,  as  wide  as 
the  blocks  were  wanted,  and  tamped  it  down  solid.  When  partially 
set,  these  sections  were  cut  into  blocks  of  proper  length  with  a  trowel, 
the  trowel  cutting  to  a  greater  or  less  depth,  according  to  the  character 
of  the  material.  Into  the  open  joint  thus  made  with  the  trowel,  was 
floated  or  rubbed,  some  of  the  same  material  of  which  the  block  was 
composed.  Then  a  top  layer  of  finer  material,  containing  a  larger  pro- 
portion of  cement,  was  laid  on  the  lower  section,  pressed  down  and 
smoothed  over.  The  trowel  was  then  passed  along  the  top  layer,  cut- 
ting partially  or  wholly  through  it  directly  over  the  cutting  below.  The 
joint  thus  made  in  the  upper  layer  was  then  smoothed  over,  and  a  joint- 
marker,  having  a  tongue  from  a  sixteenth  to  an  eighth  of  an  inch  in 
depth,  was  run  over  the  line  of  the  cuttings  marking  off  the  joints:  Held, 
1.  That  artificial  stone  pavements  constructed  in  the  mode  described,  as 
used  by  the  defendants,  are  infringements  of  the  Schillinger  patent;  2. 
That  the  patentee  is  entitled  to  all  the  benefits  which  result  from  his  in- 
vention, whether  he  has  specified  them  all  in  his  patent  or  not;  3.  That 
the  respondeuts  having  so  constructed  their  pavements  as  to  gain  the  ad- 
vantages secured  by  the  Schillinger  patent,  and  by  substantially  the 
same  means,  they  are  infringers  of  the  patent.  Cal.  Art,  Stone  Pav,  Co, 
V.  MolUor,  190. 

4.  Infringement. — A  machine  for  drying  fruit,  which  employs  substantially 

the  forms  and  mechanical  contrivances  of  the  one  patented  to  William 
S.  Plummer,  is  an  infringement  of  such  patent,  although  in  some  respects 
it  is  an  improvement  upon  the  latter,     Corvcdlis  F,  Co.  v.  Curran,  270. 

6.  Evidence. — A  patent  is  prima  facie  evidence  that  the  patentee  was  the 
inventor  of  the  thing  patented,  and  of  its  novelty  and  utility.    Id. 

6.  Mexican  Grant  Patent.— A  patent  issued  upon  the  confirmation  of  a 
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Mexican  grant  under  the  act.of  oo&gress  of  1851,  to  aflcertain  and  settle 
land  titles  in  Oalifomia  in  an  action  at  law,  is  conclusive  evidence  as 
against  one  having  no  patent,  not  only  of  the  validity  of  the  grant,  but 
of  the  correct  location  of  the  claim  confirmed,  so  as  to  embrace  the  lands 
as  described  in  the  patent.    Mora  v.  Nunez,  455. 

7.  Patents— Dbckbks  of  Ck>N7ntMATioN,  Contliot  of.— A' claim  to  certain 

small  tracts  of  land,  church  buildings  situate  thereon,  and  appurtenances, 
was  confirmed  under  the  act  t>f  1851,  in  due  form  surveyed  and  located 
under  the  act  of  1860,  and  patented  as  so  located  to  Joseph  S.  Alemany, 
Bishop  of  Monterey.  Aiiother.grant  of  much  larger  dimensions  was  con- 
firmed to  Eulogio  De  Cells,  the  boundaries  described  in  the  decree  of 
confirmation,  including  the  said  lands  so  patented  to  Bishop  Alemany, 
without  any  exception  of  said  lands  in  said  decree.  The  certified  survey 
and  plat  of  said  grant,  subsequently  approved  by  the  order  or  decree  of 
the  district  court,  and  the  patent  issued  thereon,  in  express  terms  re- 
served and  excepted  the  lands  before  patented  to  Bishop  Alemany, 
thereby  excluding  them  from  the  operation  of  the  patent  issued  to  Be 
Cells:  Held,  that  whether  the  said  survey  and  patent  rightfully  or  wrong- 
fully excluded  said  lands,  the  patent  was  conclusive  as  to  the  title  in  an 
action  at  law,  and  the  patent  including  the  lands  must  prevail  over  the 
patent  excluding  them  and  the  decree  of  confirmation  upon  which  it 
issued.  •  Id. 

8.  Patent  Vacated. — Where  the  state  selects  a  tract  of  land  in  lieu  of  a 

like  quantity  of  unavailable  school  lands,  which  tract  so  selected  is  not 
subject  to  selection,  and  the  same  is  listed  over  to  the  state  by  the  secre- 
tary of  the  interior,  and  by  the  state  thereupon  patented  to  private 
parties,  a  court  of  equity  upon  a  bill  filed  by  the  United  States  will 
annul  the  selection,  listing  over,  and  patent,  whether  the  unlawful  acts 
arose  out  of  fraud,  inadvertence,  or  mistake,  or  errors  of  law  committed 
by  the  officers  upon  known  facts,  as  to  the  authority  of  the  state  to 
select,  or  the  secretary  of  the  interior  to  list  over.    U,  S,  v.  Mullan,  466. 

9.  Bill  Filed  by  Attornet-oenbral. — Where  a  bill  in  chancery  to  annul 

a  patent  to  land  is  filed  in  the  name  of  the  United  States,  having  the 
signature  of  the  attorney-general  of  the  United  States,  subscribed  by 
his  authority,  the  court  is  authoriized  to  entertain  the  bill.     Id. 

10.  Vested  Rights. — ^The  state  has  no  indefeasible  vested  right  to  select 
lands  in  lieu  of  sections  16  and  36  from  any  particular  class  of  lands  at 
any  time  before  selection  actually  made.  Until  selection,  congress  may 
withdraw  any  lands  from  the  operation  of  laws  permitting  their  selec- 
tion.    Id. 

See  Mexican  Grants;  Mines  and  Mining  Laws. 

PAYMENTS,  PRIORITY  OF. 
See  United  States. 

PILOTAGE. 

1.  Pilotage  on  the  Colttmbia  and  Wallamet  Rivers. — By  the  laws  of 

Oregon,  the  waters  of  the  Columbia  and  Wallamet  rivers  are  a  pilot 

ground,  upon  which  a  licensed  pilot  is  entitled  to  so  much  per  foot  draft 

of  the  vessel  piloted,  for  his  services,  without  reference  to  the  distance 

44 
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they  may  be  required;  and  if  sach  pilot  fint  offen  his  aerrioes  to  a  aea- 
going  vessel  upon  such  waters  and  is  refused,  he  is  entitled  to  reoorer 
half-pilotage;  the  Oleneame,  a  sea-going  vessel  of  six  hundred  tons  bur- 
den, and  sixteen  and  a  half  feet  draft,  being  at  Astoria,  in  charge  of  a 
Washington  Territory  pilot,  licensed  for  the  Columbia  river  only,  and 
bound  on  a  voyage  to  Portland,  was 'spoken  by  an  Oregon  pilot,  who 
offered  his  services  to  conduct  her  to  Portland,  which  offer  was  refused: 
Held,  that  the  vessel  might  take  either  pilot  while  on  the  Columbia  river, 
but  as  only  the  Oregon  one  was  entitled  to  pilot  her  on  the  Wallamet 
river,  his  offer  was  a  valid  tender,  so-  far,  of  pilot  service,  upon  the  re- 
fusal of  which  the  vessel  became  liablb  to  him  for  half-pilotage.  The 
Gleneamt,  200. 
2.  Half-pilotaoe. — Where  the  pilot  law  provides  that  an  offer  of  pilot  serv- 
ice, if  refused, -shall  entitle  the  pilot  to  half -pilotage,  such  offer  and  re- 
fusal, in  law,  create  an  obligation  or  contract  to  pay  such  half -pilotage, 
which  may  be  enforced  in  the  admiralty  against  the  owner  or  vesseL    Id, 

PLKABING. 

1.  Statute  Construed— Death  by  Wrongful  Act — Kindred — Pleading. 

It  is  not  indispensable  that  a  complaint,  drawn  to  recover  damages  for 
death  by  wrongful  act,  under  the  statute  of  Nevada,  should  set  forth 
that  there  are  kindred  named  in  the  act.  There  may  be  a  recovery  with- 
out it.     RocLch  V.  Con,  ImpericU  Min.  Co.,  224. 

2.  Same. — But  if  proof  is  to  be  given  of  injury  to  kindred,  the  facts  must  be 

averred.     Id, 

3.  Same. — Under  that  statute,  it  is  immaterial  whether  the  death  of  the  per- 

son injured  is  immediate  or  consequential     Id, 
See  Equity. 

POWER  OP  ATTORNEY. 
1.  A  Power  OF  Attorney,  "to  superintend  any  real  and  personal  estate, 
to  make  contracts,  to  settle  outstanding  debts,  and  generally  to  do  aU 
things  that  concern  my  interest  in  any  way  real  or  personal  whatsoever, 
giving  my  said  attorney  full  power  to  use  my  name  to  release  others  or 
bind  myself,  as  he  may  deem  proper  and  expedient,"  does  not  empower 
the  attorney  to  convey  real  estate.  Hunter  v.  Sac.  Beet  Sag,  Co,,  498. 
Same — Ratification. — An  instrument  under  seal  given  to  the  attorney  in 
fact,  providing^hat,  I  * '  have  this  day  made  and  concladed  a  final  settle- 
ment with  Henry  A.  Schoolcraft,  my  acknowledged  agent  and  attorney 
in  fact  since  the  twenty-eighth  day  of  July,  1849,  for  all  the  business 
matters  and  things  in  any  wise  appertaining  to  my  interest,  and  upon 
such  final  settlement;  I  do  hereby  acknowledge  myself  to  be  firmly  bound 
by  all  his  acts  as  such  agent  or  attorney  in  fact  for  me;  hereby  ratifying 
and  confirming  by  these  presents,  whatsoever  he  may  have  done  in  my 
name  or  under  my  seal  at  any  time  heretofore,  and,  also,  do  I  acknowl- 
edge the  receipt  in  full  of  all  sums  of  money,  dues,  obligations,  and  other 
things  of  said  Henry  A.  Schoolcraft  belonging  to  me,  on  account  of 
said  agency  and  attorneyship  in  fact,  and  that  on  the  part  of  said  Henry 
A.  Schoolcraft  there  is  nothing  due  or  owing  to  me  up  to  the  date  of  these 
presents,"  does  not  ratify  or  validate  conveyances  of  real  estate  made  by 
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Sohootorftft  asBaming  to  act  under  the  power  of  attorney  mentioned  in 
the  fint  head-note.    I<L 

PRIORITY  OF  PAYMENTS. 
See  United  States. 

PROCESS,  SERVICE  OF. 

1.  Botmrr  Suit  to  Restrain  Action  at  Law— Service  of  Process.— 

Where  an  action  for  the  possession  of  real  property  is  brought  in  the  cir- 
cuit court  of  the  United  States  by  plaintiffs,  who  are  non-residents  of 
the  state  and  absent  from  it,  and  the  defence  to  the  action  arises  out  of 
matters  purely  of  equitable  cognizance,  and  a  suit  in  equity  for  relief 
against  the  action  is  brought,  the  court  will  enjoin  proceedings  in  the  ac- 
tion at  law  until  the  suit  in  equity  can  be  heard  and  determined,  and 
direct  service  of  the  subpoena  in  the  equity  suit  to  be  made  on  the  attor- 
neys of  the  plaintiffs  in  the  action  at  law.     Crellin  v.  Ely,  532. 

2.  Service  of  Subpocna  on  Attorneys. —The  retainer  of  attorneys  at  law 

by  non-residents  to  bring  an  action  to  recover  possession  of  land  in  this 
state,  authorizes  them  to  appear  for  their  clients  in  a  suit  in  equity,  insti- 
tuted by  the  defendants  in  that  action,  to  establish  their  defence;  and 
service  of  the  subpoena  in  such  ami  on  the  attorneys  inay  be  allowed  by 
the  court  and  held  to  be  good  semoe.    Id. 

PUBLIC  LANDS. 

1.  Known  Mines— Coal. — Whatever  may  have  been  originally  the  proper 

construction  of  the  word  "mines,"  as  used  in  the  pre-emption  act  of 
1841  (5  Stat.  456),  the  act  of  July  1,  1864  (13  Stat.  343),  gave  a  legishi- 
tive  construction  to  the  term,  which  thenceforth  attached  to  all  known 
"  coal-beds  or  coal-fields,"  in  which  no  interest  had  before  become  vested, 
and  withdrew  such  coal  lands  from  the  operation  of  all  other  acts  of 
congress.     U,  8.  v.  Mullan,  466. 

2.  School  and  Coal  Lands. — After  July  1,  1864,  known  coal  lands  were 

not  subject  to  selection  by  the  state  in  lieu  of  sections  16  and  36  for 
school  purposes;  and  the  secretary  of  the  iuterior  had  no  authority  to 
list  such  lands  to  the  state  on  such  selections.     Id, 

3.  Patent  Vacated. — Where  the  state  selects  a  tract  of  land  in  lieu  of  a 

like  quantity  of  unavailable  school  lands,  which  tract  so  selected  is  not 
subject  to  selection,  and  the  same  is  listed  over  to  the  state  by  the  secre- 
tary of  the  interior,  and  by  the  state  thereupon  patented  to  private 
parties,  a  court  of  equity  upon  a  bill  filed  by  the  United  States  will 
annul  the  selection,  listing  over,  and  patent,  whether  the  unlawful  acts 
arose  out  of  fraud,  inadvertence,  or  mistake,  or  errors  of  law  committed 
by  the  officers  upon  known  facts,  as  to  the  authority  of  the  state  to 
select,  or  the  secretary  of  the  interior  to  list  over.    Id, 

4.  Bill  Filed  bt  Attorney-general. — Where  a  bill  in  chancery  to  annul 

a  patent  to  land  is  filed  in  the  name  of  the  United  States,  having  the 
signature  of  the  attorney-general  of  the  United  States,  subscribed  by 
his  authority,  the  court  is  authorized  to  en^rtain  the  bilL    Id, 
6.  Vested  Rights. — ^The  state  has  no  indefeasible  vested  right  to  select 
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lands  in  lien  of  Bections  16  and  36  from  any  particular  clan  of  lands  at 
any  time  before  selection  actually  made.  Until  selection,  congress  may 
withdraw  any  lands  from  the  operation  of  laws  permitting  their  selec- 
tion.   IcL 

RATIFICATION. 
See  Power  of  Attorney. 

RECEIVER. 
See  Eqitity. 

REMOVAL  OF  CAUSES. 

1.  Cause  Removed — ^Injunction. — Upon  the  removal  of  a  canse  from  a 

state  to  a  circuit  court,  the  latter  has  power  to  modify  or  allow  an  in- 
junction therein,  before  the  first  day  of  its  next  term.  Pordand  v.  O.  R. 
Co,,  122. 

2.  The  Act  of  Congress  of  March  3,  1875~M£Anino  of  Terms  "Aris- 

ing   UNDER   THE    CONSTITUTION    0&    LaWB    OF    THE    UNITED    STATES." 

The  act  of  congress  of  March  3,  1875,  in  its  first  section  invests  the  cir- 
cuit courts  of  the  United  States  with  original  cognizance  concurrent  with 
the  courts  of  the  several  Btates  "  of  all  suits  of  a  civil  nature  at  common 
law  or  in  equity,"  where  the  matt^in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  five  hundred  oouars,  *'  arising  under  the  constitution 
or  laws  of  the  United  States,  or  treaties  made,  or  which  shall  be  made, 
under  their  authority."  Its  second  section  declares  that  any  suit  of  that 
character  thus  arising,  brought  in  a  state  court,  may  be  removed  by  either 
party  into  the  circuit  court  of  the  United  States:  Held,  following  the 
decision  of  the  supreme  court  of  the  United  States  in  Rcalroad  Company 
V.  Missiuippi,  102  U.  S.  135:  1.  That  cases  are  to  be  considered  as  arising 
under  the  constitution  or  laws  of  the  United  States  within  the  meaning 
of  the  act  in  question,  when  upon  any  of  their  provisions  some  right,  or 
privilege,  or  claim,  or  protection,  or  defense,  in  whole  or  part  is  asserted 
in  a  judicial  proceeding;  and,  2.  That  it  is  therefore  sufficient  to  main- 
tain the  jurisdiction  of  the  circuit  court  of  the  United  States,  according 
to  the  decision  mentioned,  that  the  defence  set  up  in  the  action  neoessa- 
rily  involves  a  construction  of  a  clause  of  the  federal  constitution.  San 
*         Mateo  Co.  v.  S.  P.  M,  R.  Co.,  517. 

RES  ADJUMCATA. 

1.  Jurisdiction— CoNCLUsrvB  Adjudication.— Where  the  petition  properly 

alleges  that  the  intestate  was  an  inhabitant  of  the  county  in  which  the 
petition  is  filed  at  or  immediately  before  his  death,  together  with  all 
other  necessary  facts,  and  the  court,  upon  such  proper  allegations  and 
satisfactory  proofs,  adjudges  the  facts  so  alleged  to  be  true,  and  issues 
letters  of  administration  thereon,  the  adjudication  of  the  fact  of  inhabit- 
ancy so  made  is  conclusive,  and  the  truth  thereof  cannot  be  controverted 
collaterally  in  any  other  proceeding.  The  judgment  concludes  further 
inquiry  as  to  the  jurisdictional  fact  by  deciding  it.  Holmes  v.  O.  A  C. 
R.  R.  Co.,  380. 

2.  Same. — The  judgment  in  such  case  has  the  same  conclusive  effect  as  the 

judgment  of  a  court  of  record  of  the  United  States  upon  the  allegation 
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in  a  complaint  or  bill  in  chanceiy  of  the  jurisdictional  fact  of  citizenship, 
or  the  judgment  of  a  state  court  of  record  upon  the  jurisdictional  fact  of 
the  place  where  the  crime  was  committed  alleged  in  the  indictment.    Id, 

3.  PBOCEBDiNa  IN  BEM.^Tho  proceeding  for  the  appointment  of  an  ad- 

ministrator is  in  the  nature  of  a  proceeding  in  rem,  to  which  all  the  world 
is  a  party,  and  all  the  world  is  estopped  by  the  adj  adication  thereon .    Id, 

4.  Thx  Cass  of  Xhomfsok  v.  Whitman,  18  Wall.  457,  and  the  cases  therein 

cited,  commented  on  and  distinguished.     Id, 

5.  JuBisDicnnoNAL  Facts  not  Conclusivelt  Detebmined. — ^Where  the  court 

is  required  to  do  some  act  through  its  ministerial  officers  or  other  law- 
fully appointed  agencies,  in  order  to  acquire  jurisdiction  of  the  person  or 
of  the  thing  in  a  matter  constituting  a  complete  pre-existing  cause  of 
action — such  as  serving  a  summons  on  a  party  within  the -state,  or  seizing 
the  thing  within  its  territorial  jurisdiction — ^the  acts  so  to  be  performed 
by  or  on  behalf  of  the  court  to  give  it  jurisdiction  are  jurisdictional  facts; 
and  the  determination  of  that  class  of  jurisdictional  facts  by  the  court 
assuming  jurisdiction  is  not  conclusive,  but  the  truth  of  such  jurisdic- 
tional facts  may  be  controverted  in  a  collateral  proceeding.    Id, 

BEVENUE. 
See  Customs. 

KUPEE. 
See  Duties. 

SALVAGE. 

1.  Salvage — ^Debelict  Compensation.— If  a  vessel,  though  with  no  one  on 

board,  under  such  circumstances  that  the  persons  assuming  to  be  salvors 
knew  or  ought  to  have  known  that  their  services  were  not  desired,  and 
they  take  possession  with  intent  to  supplant  the  master  and  owners  in 
giving  her  relief,  they  have  no  claim  for  compensation.    Barh  Cleone,  77. 

2.  Same  Possession. — ^A  stranded  vessel,  laden  with  a  valuable  cargo,  was 

left,  but  not  abandoned,  by  the  master,  having  been  placed  in  charge  of 
an  agent  until  he  could  return  to  recover  his  property:  Held,  that  the 
wrecked  vessel  and  her  cargo  could  not  be  taken  possession  of  by  a 
stranger  who  was  fully  advised  of  these  facts;  and  that  the  master  was 
then  on  his  way  in  another  vessel  to  effect  the  salvage.    Id. 

3.  Same— Compensation. — HM,  further,  that  the  mere  fact  of  placing  a  man 

on  board,  with  the  object  of  anticipating  and  supplanting  the  master, 
would  not  entitle  such  stranger  to  a  share  of  the  property  which  Was  sub- 
sequently saved  by  the  unaided  efforts  of  the  master.    Id. 

SCHOOL  AND  COAL  LANDS. 
1.  Known  Mines — Coal. — ^Whatever  may  have  been  originally  the  proper 
construction  of  the  word  "mines,**  as  used  in  the  pre-emption  act  of 
1841  (5  Stat.  456),  the  act  of  July  1,  1864  (13  Stat.  343),  gave  a  legishi- 
tive  construction  to  the  term,  which  thenceforth  attached  to  all  known 
"  coal-beds  or  coal-fields,"  in  which  no  interest  had  before  become  vested, 
and  withdrew  such  coal  lands  from  the  operation  of  all  other  acts  of  con- 
gress.    UnUed  StaUa  v.  MtUlan,  466. 
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2.  School  and  Coal  Lands. — After  July  1,  1864,  known  coal  landa  were 
not  subject  to  selection  by  the  state  in  lien  of  sections  16  and  36  for 
school  parpoees;  and  the  secretary  of  the  interior  had  no  authority  to 
list  snch  lands  to  the  state  on  sneh  selections.    Id. 

SEAMAN'S  WAGES. 
1.  Seaman's  Wagbs.— -Where  wages  are  admitted  to  hive  been  earned,  bat 
deductions  are  claimed  for  payments  on  account  and  other  ofisets,  the 
burden  of  proof  is  on  the  master  to  show  the  payinents,  etc.,  by  a  pre- 
ponderance of  proof.    Schooner  Fritheoff,  58. 

SEQUESTRATION. 
See  Equity. 

STAMPS. 
See  Fraud  and  Fraudulsnt  Gonyxtances. 

STATUTE  OF  LIMITATIONS. 

1.  Statute  of  Limitations — Fraud. — ^Under  the  statute  of  limitations  of 

California,  an  action  for  relief  on  the  ground  of  fraud  must  be  brought 
within  three  years  after  the  cause  of  action  accrues.  Manning  ▼.  San 
Jacinto  Tin  Co.,  418. 

2.  Ignorance  of  the  Fraud  will  not  excose  ktchea  in  the  complainant,  when 

the  fundamental  facts  upon  which  the  frauds  charged  rest  are  matters  of 
public  record,  and  such  as  ought  to  afford  a  clue,  which,  if  followed  with 
reasonable  diligence,  must  have  led  to  a  discovery  of  the  frauds.    Id. 

3.  Limitation  of  Acjtion  to  Recover  Duties— Notice  to  Importer  of 

Decision  of  Sbcrstart. — Under  section  2931  of  the  revised  statutes 
the  importer  is  not  entitled  to  notice  of  the  decision  of  the  secretary  upon 
an  appeal  from  the  collector,  and  the  limitation  of  ninety  days,  within 
which  the  importer  may  commence  an  action  under  said  section  to  recover 
duties  Alleged  to  have  been  illegally  exacted,  commences  to  run  from  the 
date  of  said  decision,  and  not  from  the  time  the  importer  may  have 
knowledge  of  it.     Chung  Yune  v.  ShurtUffy  448. 

STATUTES  CONSTRUED. 
Acts  March  12,  I860,  12  Stat.  3;  of  July  5,  1866,  14  Stat.  89;  and  June  18, 

1874,  18  Stat.  80,  Swamp  Lands,  construed,  48. 
Revised  Stat.  Sec.  6511.     Indictment  under  "KLnowingly,"  86. 
Act  May  10,  1872,  and  Revised  Stat.,  Title  XXXII,  ch.  6.    Mining  Laws,  97. 
United  States  Const.,  Art.  1,  Sec.  8,  and  Sec.  2  Act  February  14,  1869,  11 

Stat.  383.    Act  admitting  Oregon,  127. 
.Revised  Stat.,  Sec.  4192.    Registration,  Mortgages  of  Vessels,  174. 
Act  June  30,  1864,  Sec.  162,  13  Stat.  292,  and  July  13,  1866,  14  Stat.  141, 

and  Sea  166,  13  St^t.  293.    Internal  Revenue,  232. 
Act  June  30,  1864,  Sec.  168,  13  Stat.  294,  and  14  Stat.  162,  232. 
Acts  June  30,  1834,  4  Stat.  729;  June  6,  1860,  9  Stat.  437;  February  14, 

1869,  11  Stat.  383.    Indians,  243. 
Revised  Stat.  3466  (1  Stat.  616,  676),  3490,  6438.    Lien  United  States,  296. 
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Bevised  Stat.  858.    Compelling  of  Parties  as  Witoessea,  337. 

Revised  Stat.  3564  and  2828,  2906,  3473,  3564.    Foreign  Coins,  348. 

Revised  Stat.  2809.     Revenue,  Forfeiture,  364. 

Revised  Stat.  716,  717,  and  Equity  Rules  21  and  90.    Ne  Extol,  404. 

Revised  Stat.  2931.     Notice  to  Importers  of  Goods,  448. 

Act  1841,  5  SUt.  456;  July  1,  1864,  13  Stat.  343.    Coal  Mines,  466. 

Revised  Stat.  4576,  Act  May  6,  1882.    Chinese  Immigration,  537,  542,  546. 

SUBPCENAS  DUCES  TECUM. 

1.  Consuls  not  Amenable  to  Subpcena. — The  provision  of  the  constitu- 

tion, which  secures  to  the  accused  in  criminal  prosecutions  the  right  to 
have  compulsory  process  for  obtaining  witnesses  in  his  favor,  does  not 
authorize  the  issuing  of  such  process  to  ambassadors,  who  by  public  law, 
or  consuls,  who  by  express  treaty,  are  not  amenable  to  the  process  of  the 
courts.    In  re  DilloHy  561. 

2.  S0BPOBNA  Duces  Tecum — Official  Documents. — ^Where  a  subpoena  e?uce« 

tecum,  directed  to  a  consul  of  France,  is  prayed  for,  it  is  the  duty  of  the 
court  to  require  the  party  praying  for  it  to  show  that  the  document  is  not 
an  official  paper,  protected  by  law  from  examination  and  seizure.    Id. 

SUPERSEDEAS. 
See  Attachment,  2. 

SURETIES. 

1.  Sureties  in  an  Undebtakino  for  an  Attachment,  Liability  of. — 

The  sureties  in  an  undertaking  for  an  attachment  under  the  Oregon  civil 
code  (section  144),  in  case  the  plaintiff  fails  to  obtain  judgment  in  the 
actioli,  are  liable  to  the  defendant  for  all  the  costs  and  disbursements  that 
may  be  adjudged  to  him,  whether  the  latter  are  made  in  the  action  or 
upon  the  attachment.     Bing  Gee  v.  Ah  Jim,  117. 

2.  Appeal,  when  does  not  Prevent  Suit  on  Undertaking. — An  appeal 

which  does  not  operate  as  a  supersedeas,  will  not  prevent  the  appellee 
from  maintaining  an  action  upon  the  appellant's  undertaking  for  an  at- 
tachment in  the  court  below.    Id, 

SWAMP  LANDS. 
See  Public  Lands. 

TAXES. 
1.  Void  Sale  under  Judgment  for  Taxes. — A  sale  of  land  to  the  highest 
bidder  under  an  execution  issued  upon  a  personal  judgment  for  taxes,  re- 
covered under  the  statute  of  California  of  May  17,  1861  (Stat.  1861,  p. 
471),  requiring  the  sale  of  the  **  smallest  quantity  that  any  one  will  take 
and  pay  the  judgment,"  and  the  tax  deed  issued  upon  such  sale,  are  void. 
Mora  V.  Nunez,  455. 

See  Injunction;  Mortgage  and  Mortgage  Tax. 

TENANTS  IN  COMMON. 
1.  Conditional  Limitation— Demand  of  Possession  in  Case  of  Co-tenants. 
G.  conveyed  an  undivided  interest  in  certain  real  property  to  H.,  in 
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trust,  to  secure  the  payment  of  a  loan  from  W.,  with  an  agreement,  that 
G.  might  remain  in  posseesion  and  take  the  rents  i^d  {Mrofite  without 
account,  until  the  note  given  for  the  loan  was  OTerdue  and  unpaid,  in 
which  case  the  trustee  was  to  take  possession  and  dispose  of  the  property 
to  satisfy  the  debt,  and  G.  was  to  surrender  the  possession  for  this  pur- 
pose on  demand;  the  note  became  overdue  and  remained  unpaid,  and  G. 
conveyed  his  interest  in  the  premises  to  his  co-tenant  T.,  and  gave  him 
possession,  when  H.  demanded  such  possession  from  T.,  who  refused  un- 
qualifiedly, and  continued  to  occupy  the  property  and  received  the  rents 
and  profits  thereof  until  the  same  was  sold  at  a  judicial  sale,  at  the  suit 
of  H.,  for  less  than  two  thirds  of  the  loan  and  interest:  UM,  1.  That 
the  interest  which  G.  had  in  the  property,  in  case  the  debt  was  not  duly 
paid,  was  not  an  estate  upon  condition  which  was  not  avoided  until  a  de- 
mand for  possession,  but  an  estate  upon  a  conditional  limitation,  which 
terminated  with  the  happening  of  the  contingency — ^the  note  becoming 
overdue  and  remaining  unpaid,  without  any  demand.     2.  That  the  de- 
mand for  possession  required  by  the  agreement  was,  under  the  circum- 
stances, not  a  demand  for  the  purpose  of  avoiding  an  estate,  aud  there- 
fore iusufficient,  unless  made  exactly  for  that  which  the  trustee  was  enti- 
tled—nothing more  nor  less — ^but  was  the  equivalent  of  a  mere  notice 
to  quit  by  a  landlord  upon  a  tenant  at  will,  and  was  sufficient,  although 
in  form  it  may  have  included  a  demand  for  the  exclusive  possession  of 
the  whole  property,  the  refusal  being  in  effect  a  denial  of  the  trustee's 
right  to  the  possession,  even  as  a  co-tenant.    3.  The  trustee  being  enti 
tied  as  co-tenant  with  T.  to  the  possession  of  the  whole  property,  and 
the  demand  having  been  made  by  him  for  possession  in  pursuance  of  the 
agreement,  it  is  to  be  construed  and  understood  as  a  demand  for  posses- 
sion as  such  co-tenant,  and  therefore  it  was  not  larger  than  the  right  of 
the  party  making  it,  and  is  sufficient,  even  if  it  was  to  have  the  effect  of 
avoiding  an  estate.     WcUher  v.  Teal,  39. 
.2,  Construction  of  Dibectiom  tq  Trustee  to  Sell. — A  conveyance  in  trust 
to  secure  the  payment  of  a  loan  is  made  primarily  for  the  benefit  of  the 
lender,  and  should  be  construed,  so  far  as  it  is  open  to  construction,  so  as 
to  effect  the  object  for  which  it  was  made,  and  therefore  where  such  a 
conveyance  provided  that  upon  default  in  the  payment  of  the  loan,  the 
trustee  should  take  possession  and  sell  the  property  upon  thirty  days' 
notice:  Held,  that  the  authority  to  sell  was  for  the  benefit  of  the  lender, 
and  the  trustee  was  not  bound  to  sell  until  he  thought  best  for  the  pay- 
ment of  the  loan,  or  was  directed  to  do  so  by  a  court  of  equity,  and  in 
the  mean  time  it  was  his  duty  to  apply  the  rents  and  profits  upon  the 
.debt.    ItL 

TORTS, 
See  Fellow-sebvant. 

TRUSTS  AND  TRUSTEES, 
1 .  Conditional  Limitation— Demand  of  Possession  in  Case  ofCo-texantb. 
G.  conveyed  an  undivided  interest  in  certain  real  property  to  H.,  in 
trust,  to  secure  the  payment  of  a  loan  from  W.,  with  an  agreement,  that 
G.  might  remain  in  possession  and  take  the  rents  and  profits  without 
account,  untU  the  note  given  for  the  loan  was  overdue  and  unpaid,  in 
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which  case  the  trastee  was  to  take  poeseeaion  and  dispose  of  the  property 
to  satisfy  the  deht,  and  G.  was  to  surrender  the  possession  for  this  pur- 
pose on  demand;  the  note  became  overdue  and  remained  unpaid,  and  G. 
conveyed  his  interest  in  the  premises  to  his  co-tenant  T.«  and  gave  him 
possession,  when  H.  demanded  such  possession  from  T.,  who  refused  un- 
qualifiedly, and  continued  to  occupy  the  property  and  received  the  rents 
and  profits  thereof  until  the  same  was  sold  at  a  judicial  sale,  at  the  suit 
of  H.,  for  less  than  two  thirds  of  the  loan  and  interest:  Held,  1.  That 
the  Interest  which  G.  had  in  the  property,  in  case  the  debt  was  not  duly 
paid,  was  not  an  estate  upon  condition  which  was  not  avoided  until  a  de- 
mand for  possession,  but  an  estate  upon  a  conditional  limitation,  which 
terminated  with  the  happening  of  the  contingency — the  note  becoming 
overdue  and  remaining  unpaid,  without  any  demand.  2.  That  the  de- 
mand for  possession  required  by  the  agreement  was,  under  the  circum- 
stances, not  a  demand  for  the  purpose  of  avoiding  an  estate,  and  there- 
fore insufficient,  unless  made  exactly  for  that  which  the  trustee  was  enti- 
tled— nothing  more  nor  less — ^but  was  the  equivalent  of  a  mere  notice 
to  quit  by  a  landlord  upon  a  tenant  at  will,  and  was  sufficient,  although 
in  form  it  may  have  included  a  demand  for  the  exclusive  possession  of 
the  whole  property,  the  refusal  being  in  effect  a  denial  of  the  trustee's 
right  to  the  possession,  even  as  a  co-tenant.  3.  The  trustee  being  enti- 
tled as  co-tenant  with  T.  to  the  possession  of  the  whole  property,  and 
the  demand  having  been  made  by  him  for  possession  in  pursuance  of  the 
agreement,  it  is  to  be  construed  and  understood  as  a  demand  for  posses- 
sion as  such  co-tenant,  and  therefore  it  was  not  larger  than  the  right  of 
the  party  making  it,  and  is  sufficient,  even  if  it  was  to  have  the  effect  of 
avoiding  an  estate.  WeUker  v.  Teal,  39. 
2.  CoNSTBUCTioN  OF  DIRECTION  TO  TRUSTEE  TO  Sell. — A  Conveyance  in  trust 
to  secare  the  payment  of  a  loan  is  made  primarily  for  the  benefit  of  the 
lender,  and  should  be  construed,  so  far  as  it  is  open  to  construction,  so  as 
to  effect  the  object  for  which  it  was  made,  and  therefore  where  such  a 
conveyance  provided  that  upon  default  in  the  payment  of  the  loan,  the 
trustee  should  take  possession  and  sell  the  property  upon  thirty  days'  no- 
tice: Held,  that  the  authority  to  sell  was  for  the  benefit  of  the  lender, 
and  the  trustee  was  not  bound  to  sell  until  he  thought  best  for  the  pay- 
ment of  the  loan,  or  was  directed  to  do  so  by  a  court  of  equity,  and  in 
the  mean  time  it  was  his  duty  to  apply  the  rents  and  profits  upon  the 
debt.    Id. 

UNITED  STATES. 

1.  Priority  of  the  United  States.— Section  3466  (1  Stat  515,  676)  of  the 

Tevi^ed  statutes,  does  not  give  the  United  States  a  lien  upon  its  debtor's 
property,  but  only  a  right  to  priority  of  pityment  out  of  the  same 
in  certain  cases,  one  of  which  is,  where  a  debtor,  not  having  sufficient 
property  to  pay  all  his  debts,  makes  a  voluntary  assignment  thereof.  U, 
S.  V.  Griswold,  296. 

2.  Same— Assignment.— A  debtor  of  the  United  States  may  assign  his 

property  within  the  meaning  of  this  statute  by  means  of  judgments  con- 
fessed in  favor  of  various  persons  for  amounts  equal  in  the  aggregate  to 
the  value  thereof,  and  the  priority  of  the  United  States  will  thereupon 
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attach  to  the  property  and  prevail  against  said  judgments,  but  subject 
to  all  prior  valid  liens  thereon.  Jd. 
3.  Priority  op  the  United  Statm — How  Asssbted.— A  sale  of  property 
ot  a  debtor  of  the  United  States  made  upon  a  decree  or  judgment  given 
after  the  right  of  priority  of  the  latter  attached  disregarded,  and  the 
matter  referred  to  the  master  to  take  an  account  of  the  sums  due  on  the 
valid  liens  thereon  and  sell  the  property  free  from  them  and  distribute 
the  proceeds  accordingly.    I(L 

VESSELS. 

See  Admhulltt. 

WAGON-ROAD  GRANT. 
1.  PATENT-~CoNTRA.moTioN  OF,  BT  Oral  EviDKNCB.—On  March  12,  1860 
(12  Stat.  3),  congress  granted  the  swamp  and  overflowed  lands  in  Oregon 
to  the  state  to  be  identified  and  patented  by  the  secretary  of  the  interior; 
on  July  6,  1866  (14  Stat.  89),  congress  granted  to  the  state,  to  aid  in  the 
construction  of  a  wagon-road  from  Albany  to  the  eastern  line  thereof, 
three  sections  per  mile  of  the  public  lands  to  be  selected  within  six  miles 
of  said  road  as  the  same  might  be  located,  and  on  June  18, 1874  (18  Stat. 
80),  authorized  patents  to  issue  thereof  as  fast  as  the  same  should  be  se- 
lected and  certified;  and  on  June  19,  1876,  a  patent  was  issued  under 
said  wagon-road  grant  to  the  state,  or  its  assigns,  for  the  premises  in  con- 
troversy: Held,  that  the  patent  was  conclusive  evidence  at  law  that  the 
premises  were  included  in  the  wagon-road  grant,  and  were  therefore  not 
swamp  land — the  latter  conclusion  being  a  necessary  element  of  the 
former.     Cahn  v.  Barnes,  48. 

WALLAMET  RIVER. 
See  Bkidobs. 

WATER  POWER. 
1.  Appubtenakce. — ^A  water  right,  granted  in  gross,  does  not  become  tech- 
nically appurtenant  to  land  aud  a  mill  upon  and  for  which  it  is  subse- 
quently used  by  the  grantee  thereof;  but  where  such  water  power  is 
taken  and  applied  to  run  a  miU  belonging  to  the  owner  of  the  power, 
and  afterwards,  while  the  water  power  is  so  being  used,  the  owner  con- 
veys the  premises  by  metes  and  bounds  without  mentioning  the  water 
right,  the  right  may  pass  therewith  as  parcel  thereof,  if  such  appears  to 
have  been  the  intention  of  the  parties.  B*k  B,  N,  A,  v.  Miller,  163. 
.  Wateb  Po^tir  npt  Appurtenant,  when  Passes  with  Lanb. — ^In 
1864  a  water  right  was  granted  by  the  owner  of  the  basin  at  Oregon 
city  in  gross,  and  in  1866  the  same  was  taken  and  applied  to  the  use  of 
a  paper  mill  and  machine  shop  on  block  2  in  said  town;  and  in  1867,  the 
same  being  the  property  of  the  owners  of  the  water  power,  they  con- 
verted it  into  a  flour  mill  and  applied  such  water  power  to  the  use  there- 
of continuously  and  exclusively  until  1878,  when  the  owner  of  the  mill 
and  power  conveyed  the  mill,  describing  the  property  by  metes  and 
bounds  only,  and  without  any  express  mention  of  said  water  right,  to 


Index.  699 

secnre  a  loan  of  twenty  thousand  dollars,  payable  in  two  years,  with  in- 
terest at  the  rate  of  one  per  centum  per  month;  the  said  property,  in- 
cluding said  water  right,  being  then  worth  not  to  exceed  twenty-five 
thousand  dollars,  of  which  sum  the  water  right  was  worth  one-third: 
Hdd,  that  upon  the  facts  and  circumstances  of  the  case,  it  satisfactorily 
appeared  that  it  was  the  intention  of  the  parties  that  the  water  right 
should  pass  with  the  land  and  mill,  and  being  then  used  in  connection 
therewith,  it  did  so  pass  as  parcel  thereof.    Id, 

WITNESSES. 
Pabtt  as  Witnbss  whek  Ofpositb  Pabtt  Dead.— In  the  courts  of  the 
United  States  there  can  be  no  exclusion  of  a  witness  on  the  ground  of  in- 
terest in  the  event  of  the  suit,  except  in  the  cases  directly  mentioned  in 
section  868,  Revised  Statutes  of  the  United  States,  t.  e.,  where  an  execu- 
tor, administrator,  or  guardian  is  a  party  such  as  that  judgment  may  be 
rendered  for  or  against  him.    Bice  v.  MairUn,  337. 
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attach  to  the  property  and  prevail  against  said  judgments,  bat  subject 
to  all  prior  valid  liens  thereon.  Id. 
3.  Pkiority  of  the  United  States — How  Asskbtkd.— A  sale  of  property 
o!  a  debtor  of  the  United  States  made  upon  a  decree  or  judgment  given 
after  the  right  of  priority  of  the  latter  attached  disregarded,  and  the 
matter  referred  to  the  master  to  take  an  acoonnt  of  the  sums  dae  on  the 
valid  liens  thereon  and  sell  the  property  free  from  them  and  distribnte 
the  proceeds  accordingly.    Id, 

VESSELS. 
See  Admibaltt. 

WAGON-ROAB  GRANT. 
1.  Patbkt—Cont&adictign  of,  bt  Oral  Evidence. —-On  March  12,  1860 
(12  Stat.  3),  congress  granted  the  swamp  and  overflowed  lands  in  Oregon 
to  the  state  to  be  identified  and  patented  by  the  secretary  of  the  interior; 
on  July  5,  1866  (U  Stat.  89),  congress  granted  to  the  state,  to  aid  in  the 
construction  of  a  wagon-road  from  Albany  to  the  eastern  line  thereof, 
three  sections  per  mile  of  the  public  lands  to  be  selected  within  six  miles 
of  said  road  as  the  same  might  be  located,  and  on  June  18, 1874  (18  Stat. 
80),  authorized  patents  to  issue  thereof  as  fast  as  the  same  should  be  se- 
lected and  certified;  and  on  June  19,  1876,  a  patent  was  issued  under 
said  wagon-road  grant  to  the  state,  or  its  assigns,  for  the  premises  in  con- 
troversy: Held,  that  the  patent  was  conclusive  evidence  at  law  that  the 
premises  were  included  in  the  wagon-road  grant,  and  were  therefore  not 
swamp  land — the  latter  conclusion  being  a  necessary  element  of  the 
former.     Cahn  v.  Barnes,  48. 

WALLAMBT  RIVER. 
See  Bridges. 

WATER  POWER. 
1.  Appitrtknance.— A  water  right,  granted  in  gross,  does  not  become  tech- 
nically appurtenant  to  land  and  a  mill  upon  and  for  which  it  is  subse- 
quently used  by  the  grantee  thereof;  but  where  such  water  power  is 
taken  and  applied  to  run  a  mill  belonging  to  the  owner  of  the  power, 
and  afterwards,  while  the  water  power  is  so  being  used,  the  owner  con- 
veys the  premises  by  metes  and  bounds  without  mentioning  the  water 
right,  the  right  may  pass  therewith  as  parcel  thereof,  if  such  appears  to 
have  been  the  intention  of  the  parties.  B'k  B.  N.  A,  v.  Miller,  163. 
.  Water  Power  npt  Appurtenant,  when  Passes  with  Land. — ^In 
1864  a  water  right  was  granted  by  the  owner  of  the  basin  at  Oregon 
city  in  gross,  and  in  1866  the  same  was  taken  and  applied  to  the  use  of 
a  paper  mill  and  machine  shop  on  block  2  in  said  town;  and  in  1867,  the 
same  being  the  property  of  the  owners  of  the  water  power,  they  con- 
verted it  into  a  flour  mill  and  applied  such  water  power  to  the  use  there- 
of continuously  and  exclusively  until  1878,  when  the  owner  of  the  mill 
and  power  conveyed  the  mill,  describing  the  property  by  metes  and 
bounds  only,  and  without  any  express  mention  of  said  water  right,  to 
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secare  a  loan  of  twenty  thousand  dollars,  payable  in  two  years,  with  in- 
terest at  the  rate  of  one  per  centum  per  month;  the  said  property,  in- 
cluding said  water  right,  being  then  worth  not  to  exceed  twenty-five 
thousand  dollars,  of  which  sum  the  water  right  was  worth  one-third: 
Held,  that  upon  the  facts  and  circumstances  of  the  case,  it  satisfactorily 
appeared  that  it  was  the  intention  of  the  parties  that  the  water  right 
should  pass  with  the  land  and  mill,  and  being  then  used  in  connection 
therewith,  it  did  so  pass  as  parcel  thereof.     Id. 

WITNESSES. 
Pabtt  as  Witness  whsn  Offosftb  Pabtt  Dead. — In  the  courts  of  the 
United  States  there  can  be  no  exclusion  of  a  witness  on  the  ground  of  in- 
terest in  the  event  of  the  suit,  except  in  the  cases  directly  mentioned  in 
section  868,  Revised  Statutes  of  the  United  States,  i.  e.,  where  an  execu- 
tor, administrator,  or  guardian  is  a  party  such  as  thsit  judgment  may  be 
rendered  for  or  against  him.    Bice  v.  MarUn,  337. 
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2.  School  and  Coal  Lands. — ^After  Jaly  1,  1864,  known  coal  lands  were 
not  sabject  to  selection  by  the  state  in  lieu  of  sections  16  and  36  tar 
school  purposes;  and  the  secretary  of  the  interior  had  no  anthority  to 
list  snch  lands  to  the  state  on  such  selections.    Id. 

SEAMAN'S  WAGES. 
1.  Seaman's  Wages.— Where  wages  are  admitted  to  hive  been  earned,  bat 
deductions  are  claimed  for  payments  on  account  and  other  offiKts,  the 
burden  of  proof  is  on  the  master  to  show  the  payments,  etc.,  by  a  pre- 
ponderance of  proof.     Schooner  Fritheoff,  58. 

SEQUESTRATION. 

See  Equitt. 

STAMPS. 
See  Fraud  and  F&audulxnt  CoNvxTAHCsa. 

STATUTE  OF  LIMITATIONS. 

1.  Statute  of  Limitations — Fraud. — ^Under  the  statute  of  limitations  of 

California,  an  action  for  relief  on  the  ground  of  fraud  must  be  brought 
within  three  years  after  the  cause  of  action  accrues.  Mcuining  y.  San 
JacifUo  Tin  Co,,  418. 

2.  Ignorance  of  the  Fraud  will  not  excuse  lacheB  in  the  complainant,  when 

the  fundamental  facts  upon  which  the  frauds  charged  rest  are  matters  of 
public  record,  and  such  as  ought  to  afford  a  clue,  which,  if  followed  with 
reasonable  diligence,  must  have  led  to  a  discovery  of  the  frauds,    /d. 

3.  LiBIITATION    OF    ACTION  TO    RECOVER  DUTIBS — ^NOTICE  TO  IMPORTER  OF 

Decision  of  Sscrbtart. — Under  section  2931  of  the  revised  statutes 
the  importer  is  not  entitled  to  notice  of  the  decision  of  the  secretary  upon 
an  appeal  from  the  collector,  and  the  limitation  of  ninety  days,  within 
which  the  importer  may  commence  an  action  under  said  section  to  recover 
duties  alleged  to  have  been  illegally  exacted,  commences  to  run  from  the 
date  of  said  decision,  and  not  from  the  time  the  importer  may  have 
knowledge  of  it.  Chung  Yune  v.  Shurtlejf,  448. 
• 
STATUTES  CONSTRUED. 

Acts  March  12,  I860,  12  Stat.  3;  of  July  5,  1866,  14  Stat.  89;  and  June  18, 
1874,  18  SUt.  80,  Swamp  Lands,  construed,  48. 

Revised  Stat.  Sec.  6511.     Indictment  under  "Knowingly,"  85. 

Act  May  10,  1872,  and  Revised  Stat.,  Title  XXXII,  ch.  6.    Mining  Laws,  97. 

United  States  Const.,  Art.  1,  Sec.  8,  and  Sec.  2  Act  February  14,  1859,  11 
Stat.  383.    Act  admitting  Oregon,  127. 

.Revised  Stat.,  Sec.  4192.    Registration,  Mortgages  of  Vessels,  174. 

Act  June  30,  1864,  Sec.  152,  13  Stat.  292,  and  July  13,  1866,  14  Stat.  141, 
and  Sec.  156,  13  St^t.  293.    Internal  Revenue,  232. 

Act  June  30,  1864,  Sec.  158,  13  Stat.  294,  and  14  Stat.  152,  232. 

Acts  June  30,  1834,  4  Stat.  729;  June  6,  1850,  9  Stat.  437;  February  14, 
1859,  11  Stat.  383.    Indians,  243. 

Revised  Stat.  3466  (1  Stat.  515,  676),  3490,  5438.    Lien  United  States,  296. 
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Itevised  Stat.  858.    Gompelling  of  Parties  as  Witnesses,  337. 

Revised  Stat.  3564  and  2828,  2906,  3473,  3564.    Foreign  Coins,  348. 

Revised  Stat.  2809.    Revenue,  Forfeiture,  364. 

Revised  Stat.  716,  717,  and  Equity  Rules  21  and  90.    Nt  Exeat,  404. 

Revised  Stat.  2931.     Notice  to  Importers  of  Goods,  448. 

Act  1841,  5  Stat.  466;  July  1,  1864,  13  Stat.  343.     Goal  Mines,  466. 

Revised  Stat.  4576,  Act  May  6,  1882.    Ghinese  Immigration,  537,  542,  546. 

SUBPOENAS  DUGES  TEGUM. 

1.  CoKSULS  NOT  Amenable  to  Subf(bna.— The  provision  of  the  constitu- 

tion, which  secures  to  the  accused  in  criminal  prosecutions  the  right  to 
have  compulsory  process  for  obtaining  witnesses  in  his  favor,  does  not 
authorize  the  issuing  of  such  process  to  ambassadors,  wiio  by  public  law, 
or  consuls,  who  by  express  treaty,  are  not  amenable  to  the  process  of  the 
courts.    In  re  DiUon,  561. 

2.  SuBPCENA  Duces  Tecum — Otfigial  Documents. — ^Where  a  subpoena  duces 

tecum,  directed  to  a  consul  of  France,  is  prayed  for,  it  is  the  duty  of  the 
court  to  require  the  party  praying  for  it  to  show  that  the  document  is  not 
an  official  paper,  protected  by  law  from  examination  and  seizure.    Id, 

SUPERSEDEAS. 
See  Attachment,  2. 

SURETIES, 

1.  Sureties  in  an  Undbrtakino  tor  an  Attachment,  Liability  op.— 

The  sureties  in  an  undertaking  for  an  attachment  under  the  Oregon  civil 
code  (section  144),  in  case  the  plaintiff  fails  to  obtain  judgment  in  the 
actioh,  are  liable  to  the  defendant  for  all  the  costs  and  disbursements  that 
may  be  adjudged  to  him,  whether  the  latter  are  made  in  the  action  or 
upon  the  attachment.    Bing  Oee  v.  Ah  Jim,  117. 

2.  Appeal,  when  does  not  Prevent  Suit  on  Undbrtakino.— An  appeal 

which  does  not  operate  as  a  supersedeas,  will  not  prevqnt  the  appellee 
from  maintaining  an  action  upon  the  appellant's  undertaking  for  an  at- 
tachment in  the  court  below.    Id. 

SWAMP  LANDS. 
See  Public  Lands. 

TAXES. 
1.  Void  Sale  under  Judgment  por  Taxes.— A  sale  of  land  to  the  highest 
bidder  under  an  execution  issued  upon  a  personal  judgment  for  taxes,  re- 
covered under  the  statute  of  Galifornia  of  May  17,  1861  (Stat.  1861,  p. 
471),  requiring  the  sale  of  the  '*  smallest  quantity  that  any  one  will  take 
and  pay  the  judgment,"  and  the  tax  deed  issued  upon  such  sale,  are  void. 
Mora  V.  Nujiez,  465. 

See  Injunction;  Mortoaoe  and  Mortgage  Tax. 

TENANTS  IN  GOMMON. 
1.  GoNDinoNAL  Limitation— Demand  of  Possession  in  Gasb  op  Go-tenants. 
G.  conveyed  an  undivided  interest  in  certain  real  property  to  H.,  in 
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trast,  to  secure  the  payment  of  a  loaa  from  W.,  with  an  agreement,  that 
6.  might  remain  in  posseuion  and  take  the  rents  imd  profits  without 
account,  until  the  note  given  for  the  loan  was  overdue  and  unpaid,  in 
which  case  the  trustee  was  to  take  possession  and  dispose  of  the  property 
to  satisfy  the  debt,  and  G.  was  to  surrender  the  possession  for  this  pur- 
pose on  demand;  the  note  became  overdue  and  remained  unpaid,  and  G. 
conveyed  his  interest  in  the  premises  to  his  co-tenant  T.,  and  gave  him 
possession,  when  H.  demanded  such  possession  from  T.,  who  refused  un- 
qualifiedly, and  continued  to  occupy  the  property  and  received  the  rents 
and  profits  thereof  until  the  same  was  sold  at  a  judicial  sale,  at  the  suit 
of  H.,  for  less  than  two  thirds  of  the  loan  and  interest:  Held,  1.  That 
the  interest  which  G.  had  in  the  property,  in  case  the  debt  was  not  duly 
paid,  was  not  an  estate  upon  condition  which  was  not  avoided  until  a  de- 
mand for  possession,  but  an  estate  upon  a  conditional  limitation,  which 
terminated  with  the  happening  of  the  contingency — the  note  becoming 
overdue  and  remaining  unpaid,  without  any  demand.  2.  That  the  de- 
mand for  possession  required  by  the  agreement  was,  under  the  circum- 
stances, not  a  demand  for  the  purpose  of  avoiding  an  estate,  and  there- 
fore insufficient,  unless  made  exactly  for  that  which  the  trustee  was  enti- 
tled— nothing  more  nor  less — but  was  the  equivalent  of  a  mere  notice 
to  quit  by  a  landlord  upon  a  tenant  at  will,  and  was  sufficient,  although 
in  form  it  may  have  included  a  demand  for  the  exclusive  possession  of 
the  whole  property,  the  refusal  being  in  effect  a  denial  of  the  trustee's 
right  to  the  possession,  even  as  a  oo-tenant.  3.  The  trustee  being  enti 
tied  as  co-tenant  with  T.  to  the  possession  of  the  whole  property,  and 
the  demand  having  been  made  by  him  for  possession  in  pursuance  of  the 
agreement,  it  Lb  to  be  construed  and  understood  as  a  demand  for  posses- 
sion as  such  co-tenant,  and  therefore  it  was  not  larger  than  the  right  of 
the  party  making  it,  and  is  sufficient,  even  if  it  was  to  have  the  e&ct  of 
avoiding  an  estate.  Walker  v.  Teal,  39. 
.2.  GoNSTRUcrrioN  of  Dibection  to  Trustee  to  Sell. — A  conveyance  in  trust 
to  secure  the  payment  of  a  loan  is  made  pnmarily  for  the  benefit  of  the 
lender,  and  should  be  construed,  so  far  as  it  is  open  to  construction,  so  as 
to  effect  the  object  for  which  it  was  made,  and  therefore  where  such  a 
conveyance  provided  that  upon  default  in  the  payment  of  the  loan,  the 
trustee  should  take  possession  and  sell  the  property  upon  thirty  days' 
notice:  Heldy  that  the  authority  to  sell  was  for  the  benefit  of  the  lender, 
and  the  trustee  was  not  bound  to  sell  until  he  thought  best  for  the  pay- 
ment of  the  loan,  or  was  directed  to  do  so  by  a  court  of  equity,  and  in 
.the  mean  time  it  was  his  duty  to  apply  the  rents  and  profits  upon  the 
debt.    Id, 

TORTS. 

See  PELLOW-SEIIVANT. 

TRUSTS  AND  TRUSTEES. 
1 .  OoNDrnoNiLL  Limit ATioN— Demand  op  Possession  in  Case  OFCk>-TEXANTs. 
G.  conveyed  an  undivided  interest  in  certain  real  property  to  H.,  in 
trust,  to  secure  the  payment  of  a  loan  from  W.,  with  an  agreement,  that 
G.  might  remain  in  possession  and  take  the  rents  and  profits  without 
account,  until  the  note  given  for  the  loan  was  overdue  and  unpaid,  in 
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which  case  the  trastee  was  to  take  possession  and  dispose  of  the  property 
to  satisfy  the  debt,  and  G.  was  to  surrender  the  possession  for  this  pur- 
pose on  demand;  the  note  became  overdue  and  remained  unpaid,  and  G. 
conveyed  his  interest  in  the  premises  to  his  co-tenant  T.,  and  gave  him 
possession,  when  H.  demanded  such  possession  from  T.,  who  refused  un- 
qualifiedly, and  continued  to  occupy  the  property  and  received  the  rents 
and  profits  thereof  until  the  same  was  sold  at  a  judicial  sale,  at  the  suit 
of  H.,  for  less  than  two  thirds  of  the  loan  and  interest:  Hdd^  1.  That 
the  interest  which  G.  had  in  the  property,  in  case  the  debt  was  not  duly 
paid,  was  not  an  estate  upon  condition  which  was  not  avoided  until  a  de- 
mand for  possession,  but  an  estate  upon  a  conditional  limitation,  which 
terminated  with  the  happening  of  the  contingency — the  note  becoming 
overdue  and  remaining  unpaid,  without  any  demand.  2.  That  the  de- 
mand for  possession  required  by  the  agreement  was,  under  the  circum- 
stances, not  a  demand  for  the  purpose  of  avoiding  an  estate,  and  there- 
fore insufficient,  unless  made  exactly  for  that  which  the  trustee  was  enti- 
tled— nothing  more  nor  less — but  was  the  equivalent  of  a  mere  notice 
to  quit  by  a  landlord  upon  a  tenant  at  will,  and  was  sufficient,  although 
in  form  it  may  have  included  a  demand  for  the  exclusive  possession  of 
the  whole  property,  the  refusal  being  in  effect  a  denial  of  the  trustee's 
right  to  the  possession,  even  as  a  co-tenant.  3.  The  trustee  being  enti- 
tied  as  co-tenant  with  T.  to  the  possession  of  the  whole  property,  and 
the  demand  having  been  made  by  him  for  possession  in  pursuance  of  the 
agreement,  it  is  to  be  construed  and  understood  as  a  demand  for  posses- 
sion as  such  co-tenant,  and  therefore  it  was  not  larger  than  the  right  of 
the  party  making  it,  and  is  sufficient,  even  if  it  was  to  have  the  effect  of 
avoiding  an  estate.  Walker  v.  Teal,  39. 
2.  Construction  ov  Direction  to  Trustee  to  Sell. — A  conveyance  in  trust 
to  secure  the  payment  of  a  loan  is  made  primarily  for  the  benefit  of  the 
lender,  and  should  be  construed,  so  far  as  it  is  open  to  conetruction,  so  as 
to  effect  the  object  for  which  it  was  made,  and  therefore  where  such  a 
conveyance  provided  that  upon  default  in  the  payment  of  the  loan,  the 
trustee  should  take  possession  and  sell  the  property  upon  thirty  days'  no- 
tice: Hdd,  that  the  authority  to  sell  was  for  the  benefit  of  the  lender, 
and  the  trustee  was  not  bound  to  seU  until  he  thought  best  for  the  pay- 
ment of  the  loan,  or  was  directed  to  do  so  by  a  court  of  equity,  and  in 
the  mean  time  it  was  his  duty  to  apply  the  rents  and  profits  upon  the 
debt.    Id. 

UNITED  STATES. 

1.  Priority  of  the  United  States.— Section  3466  (1  Stat  616,  676)  of  the 

Tevi3ed  statutes,  does  not  give  the  United  States  a  lien  upon  its  debtor's 
property,  but  only  a  right  to  priority  of  payment  out  of  the  same 
in  certain  cases,  one  of  which  is,  where  a  debtor,  not  having  sufficient 
property  to  pay  all  his  debts,  makes  a  voluntary  assignment  thereof.  U. 
8.  V.  Oriswold,  296. 

2.  Same— -Assignment.— A  debtor  of  the  United  States  may  assign  his 

property  within  the  meaning  of  this  statute  by  means  of  judgments  con- 
fessed in  favor  of  various  persons  for  amounts  equal  in  the  aggregate  to 
tiie  valae  thereof,  and  the  priority  of  the  United  States  will  thereupon 
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attach  to  the  property  and  prevail  against  said  judgments,  but  subject 
to  all  prior  valid  liens  thereon.  Id. 
3.  Priority  of  the  United  States — How  Assebtkd.— A  sale  of  property 
ot  a  debtor  of  the  United  States  made  upon  a  decree  or  judgment  given 
after  the  right  of  priority  of  the  latter  attached  disregarded,  and  the 
matter  referred  to  the  master  to  take  an  account  of  the  sums  due  on  the 
valid  liens  thereon  and  sell  the  property  free  from  them  and  distribute 
the  proceeds  accordingly.    Id, 

VESSELS. 
See  Adhiraxtt. 

WAGON-ROAD  GRANT. 
1.  Patbmt— Ck)NT&ADionoN  OF,  BT  Oral  Eyidencb.— -On  March  12,  1860 
<12  Stat.  3),  congress  granted  the  swamp  and  overflowed  lands  in  Oregon 
to  the  state  to  be  identified  and  patented  by  the  secretary  of  the  interior; 
on  July  5,  1866  (14  Stat.  89),  congress  granted  to  the  state,  to  aid  in  the 
construction  of  a  wagon-road  from  Albany  to  the  eastern  line  thereof, 
three  sections  per  mile  of  the  public  lands  to  be  selected  within  six  miles 
of  said  road  as  the  same  might  be  located,  and  on  June  18, 1874  (18  Stat. 
80),  authorized  patents  to  issue  thereof  as  fast  as  the  same  should  be  se- 
lected and  certified;  and  on  June  19,  1876,  a  patent  was  issued  under 
said  wagon-road  grant  to  the  state,  or  its  assigns,  for  the  premises  in  con- 
troversy: Held,  that  the  patent  was  conclusive  evidence  at  law  that  the 
premises  were  included  in  the  wagon-road  grant,  and  were  therefore  not 
swamp  land — the  latter  conclusion  being  a  necessary  element  of  the 
former.     Cahn  v.  Barnes,  48. 

WALLAMET  RIVER, 
See  Bridges. 

WATER  POWER. 

1.  Afpttrtenance. — A  water  ri^t,  granted  in  gross,  does  not  become  tech- 
nically  appurtenant  to  Uwd  and  a  mill  upon  and  for  which  it  is  subse- 
quently used  by  the  grantee  thereof;  but  where  such  water  power  is 
taken  and  applied  to  run  a  mill  belonging  to  the  owner  of  the  power, 
and  afterwards,  while  the  water  power  is  so  being  used,  the  owner  con- 
veys the  premises  by  metes  and  bounds  without  mentioning  the  water 
right,  the  right  may  pass  therewith  as  parcel  thereof,  if  such  appears  to 
have  been  the  intention  of  the  parties.  B^k  B.  N.  A,  v.  MilUr,  163. 
,  Water  Power  npt  Appurtenant,  when  Passes  with  Land. — In 
1864  a  water  right  was  granted  by  the  owner  of  the  basin  at  Oregon 
city  in  gross,  and  in  1866  the  same  was  taken  and  applied  to  the  use  of 
a  paper  mill  and  machine  shop  on  block  2  in  said  town;  and  in  1867,  the 
same  being  the  property  of  the  owners  of  the  water  power,  they  con- 
verted it  into  a  flour  mill  and  applied  such  water  power  to  the  use  there- 
of continuously  and  exclusively  until  1878,  when  the  owner  of  the  mill 
and  power  conveyed  the  mill,  describing  the  property  by  metes  and 
bounds  only,  and  without  any  express  mention  of  said  water  right,  to 
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secure  a  loan  of  twenty  thoiuand  dollan,  payable  in  two  yean,  with  in- 
terest at  the  rate  of  one  per  centum  per  month;  the  said  property,  in- 
cluding said  water  right,  being  then  worth  not  to  exceed  twenty-five 
thousand  dollars,  of  which  sum  the  water  right  was  worth  one-third: 
Beld,  that  upon  the  facts  and  circumstances  of  the  case,  it  satisfactorily 
appeared  that  it  was  the  intention  of  the  parties  that  the  water  right 
should  pass  with  the  land  and  mill,  and  being  then  used  in  connection 
therewith,  it  did  so  pass  as  parcel  thereof.     Id, 

WITNESSES. 
Pabtt  as  Witness  when  Oppositb  Pabtt  Dead.— In  the  courts  of  the 
United  States  there  can  be  no  exclusion  of  a  witness  on  the  ground  of  in- 
terest in  the  event  of  the  suit,  except  in  the  cases  directly  mentioned  in 
section  868,  Revised  Statutes  of  the  United  States,  i.  e.,  where  an  execu- 
tor, administrator,  or  guardian  ia  a  party  such  as  that  judgment  may  be 
rendered  for  or  against  him.    Bice  v.  MarUn,  337. 
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